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PREFACE 


TO 


THE SECOND EDITION. 


In preparing tlie second edition of this volume for the press, 
T have made some slight changes hotli in the Introduction tuid 
in the Notes. These changes consist almost entirely in tho 
removal of passages embodying theories on tho history or in¬ 
terpretation of Roman law which are not sufficiently supported 
by evidence to require notico in a commentary on an olemen 
tary troatise. I havo endoavoured, in a work which is only 
intended for thoso who are unacquainted with Roman law, to 
state nothing but what a beginner can understand, and to 
avoid as much as possible all difficult and controverted points. 

I must repeat what I stated in tho Preface to tho first edition, 
that, in preparing this volume I havo boon under obligations 
to the Fronoh edition by Ortolan so great as to call for tho 
amplest acknowledgment. I have also derived great assist- 
unco from tho edition by Ducaurroy, and from the ‘ Manuel 
du Droit Romain' of Lagrange, as well os from tho ‘ Com¬ 
mentaries ' of Warnkoonig, and the ‘ Institutes' of Puehta. 
In tho Introduction I have embodied much that was suggested 
by tho * Histoiro do lu Legislation Romanic/ and tho * C6n6- 
ralisation du Droit Romain ’ of Ortolan, nud by the first 
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volume of the ‘ Institutes ’ of Puchta. In the translation I 
have been greatly assisted by the French translations of Ortolan 
and Ducaurroy, as well as by the translations in English of 
Harris and Cooper. . ’ 


Under each paragraph of the text I have placed references 
to the parallel passages of the ‘Institutes’ of Gains, of the 
‘Digest’ nnd the ‘Code.’ These references are nearly the 
same as those given in the ‘ Juris Civilis Enchiridium.’ The 
text is almost the same throughout as that given in the 
‘Corpus Juris,’ edited by the Kricgpls, Leipsic, 1818 . 




INTRODUCTION. 


Object of the l. Tiie legislation of Justinian belongs to tlio 
Introduction. j atost p er j 0< i 0 f the history of Roman law. Dur¬ 
ing the long space of preceding centuries the law had under¬ 
gone as many changes as the Stato itself. The Institutes of 
Justinian embody principles and ideas of law which had been 
the slow growth of ages, and which, dating their first origin 
back to the first beginning of the Roman people, had been only 
gradually unfolded, modilied, and matured. It is as impossible 
tGk understand the Institutes without having a slight knowledge 
of the position the work occupies in the history of Roman law 
as it is to understand tho history of the Eastern Empire with¬ 
out having studied that of tho Western Empire and of the 
Republic. Many, also, of the leading principles of Roman 
law contained in the Institutes are unfamiliar to the English 
reuder, and though they may be learnt by a perusal of the 
work itself, tho reader, to whom the subject is new, may be 
glad to anticipate the study of details by having placed before 
him a general sketch of the part of law on which lie is about 
to enter. It is'proposed, therefore, in this Introduction, to 
give first an outline of the history of Roman law, and then an 
outline of Roman private law. Each, however, will only be 
given with tho very moderate degree of fulness proper to a 
sketch intended to be merely a preliminary to the study of the 
Institutes. 
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INTRODUCTION. 


HISTORY OF ROMAN LAW. 

2. However obscure may be the history of 
^earJyJtome enr ty R° me > we cannot doubt that Roman 
The Pop ulus, citizens were, from a very early period, com¬ 
posed of two distinct bodies, the populus and 
the p/ebs, of which the first alone originally possessed all poli¬ 
tical power, and tho members of which were bouud together by 
peculiar religious ties. Nor can we have any reasonable doubt 
about the general features of the constitution of the populus. 
Whatever may have been their origin, it consisted of three 
tribes. The tribe was divided into ten curue , and each curia into 
ten decurne ; another name for a decuria was a yen*, and it 
included a great number of distinct families, united by having 
common sacred rites, and bearing a common name. It was 
not necessary that there should be any tie of blood between 
these different families, in order that they should form part of 
the same yeas ; but a pure unspotted pedigree, ancient enough 
to have no known beginning, was claimed by every ufember of a 
gens*, and there was a theoretical equality among all the mem¬ 
bers of the whole tribe. The heads of the different families in 
these hundred gentes met together in a great council, called 
the council of the curies (coni ilia curia la). A smaller body 
of one hundred, answering in number to the gentes, and called 
the senate, was charged with the office of initiating the more 
important questions submitted to the great council; and a king, 
nominated by the senate, but chosen by the curies, presided 
over the whole body, and was charged with the functions of 
executive government. 

Religious ^ 10 J J0 P U ^ {S was a ^ so bound together by strong 

system. religious ties. What was most peculiar in the re¬ 
ligion of Rome was its intimate connection with tho 
civil polity. The heads of religion were not a priestly caste, 

* Gentile* sunt, qui inter se eodem nomine sunt; non est satis: qui ah 
inyenuis oriuneli sunt .* ne id quidem satis est .* quorum nut jo rum nemo 

servilutem servivit: ahest etiam nunc qui capite non sunt deminuti. _ 

Cr’ERo, Topic 6. 


INTRODUCTION. 


3 


but were citizens, in all other respects like tlieir fellows, except 
that they were invested with peculiar sacred offices. The king 
was at the head of the religious body; and beneath liim were 
augurs and other functionaries of the ceremonies of religion. 
The whole body of the papulae had a place in the religious 
system of the State. The mere fact of birth in one of the 
familuv forming part of a gens gave admittance to a sacred 
circle which was closed to all besides. Those in this circle 
were surrounded by religious ceremonies from their cradle to 
their grave. Every important act of their life was sanctioned 
by solemn rites. Every division and subdivision of the State 
to which they belonged had its own peculiar sacred ceremonies. 
The individual, the family, the gens, were all under the guar¬ 
dianship of their respective tutelary deities. Every locality 
with which they were familiar "was sacred to some patron god. 
The calendar was marked out by the services of religion: the 
pleasure of the gods arranged the times of business and leisure, 
and a constantly-superintending Providence watched over the 
counsels of the State, and showed, by signs which the wise 
could understand, approval or displeasure at all that was under¬ 
taken. 

, , _ . ' 4. By the side of this associated body there was 

The Plebs. , J . .. . 

another element or the State, occupying a position 

very different from that which was occupied by this privileged 
community. The plebs w r as probably formed by the inhabitants 
of conquered towns being brought to Rome; perhaps also by 
the influx of voluntary settlers. These new-comers, or, if we 
arc to suppose that the plebs was coeval with the populus, 
these strangers, remained without the political circle which 
included the pojntlus. They belonged to no gens *, had no place 
in the comitia , no share in the legislative or executive govern¬ 
ment; ns little had they any share in the jus sacrum. They 
wero as much excluded from the pale of the peculiar divine 


* The position of tho plebeian families included in the gentes was so 
exceptional, and is so obscure, that we need flot qualify the general 
statement that the plebs did not belong to a gens, especially if the expres¬ 
sion in the text is considered as referring to the early times of Rome. 
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law as from that of the peculiar public law of the ruling body. 
Even the Servian constitution, and the formation of the thirty 
tribes, laid the foundation of future change, rather than altered 
in early times the basis on which existing institutions were 
founded. The centuries opened to the plcbs a door to political 
power by making the two orders meet on the common ground 
of a graduated scale of property; and the constitution of the 
thirty tribes marked off the inhabitants of the town and country 
into small local divisions, in the comitia of which the plehs had 
of course the preponderance. But though the comitia ceulti- 
riuta took away ultimately almost all political power from tho 
comitia curiata , and the comitia tributa formed a rallying 
point for a plebeian party, still tbe old relations of the different 
members of the body politic remained, in theory at least, long 
unimpaired. The curies alone could give the religious sanction 
which was indispensable to the validity of the resolutions of 
the centuries, and the plcbs was as much as ever excluded from 
admission into the body of the popuhis, fenced round with its 
impassable wall of religious privileges. 

5. There could be very little direct law- 
Lerjislation in , . , , , . 

early Rome. making, except to meet temporary emergencies, 
in such a community as early Home. What 
laws were made, were first proposed, arranged, and determined 
on by the Senate, under the guidance of its chief magistrate, 
the king, and then submitted to the highest source of power, 
the comitia curiata . After the institution of the centuries, the 
comitia centuriata gradually succeeded to the political power of 
the curiata , and the curies only met to give a formal religious 
sanction to the resolutions of the centuries. Tho king pub¬ 
lished regulations on matters that fell exclusively within his 
province as pontifex maxim us, and a collection of these leges 
rcgice, which were probably nothing more than by-laws for tho 
conduct of religious ceremonies, was made, or said to bo made, 
by Papirius, who lived in the time of Tarquinius Superbus*. 

* There is no reason to doubt that Papirius was a real person (Dionys. 
iii. 3(5). But when Pomponius speaka of his collection as the jus civile 
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G. The king was the supreme judge in all causes. 
Judges, j n a cr j m j nft i trial, tlie accused were a member 

of the populus, he could appeal from the king to the comitia 
curiata. If the accused were a plebeian, lie had no tribunal 
to which lie could appeal, until, shortly after the expulsion of 
the kings, the Valerian laws gave an appeal to a comitia of 
which the plebs formed a part. Civil causes wero decided by 
the king in his quality of pout if ex maxima8 , or by the sub¬ 
ordinate pan fifteen acting under him, as all the private law of 
the papulas was so mixed up with the sacred law, that it was 
part of the duty of a pout ife. v to know and guard its pro¬ 
visions *. 

7. After the expulsion olPthe kings, the 

Position of the struggle between the plcbs and the papal us 
Plebs after the , ^ „ • 1 . . 

expulsion of became gradually more and more serious. 

the Kings. [Besides the right of appeal to the centuries 
secured by the lex Valeria in every case when 
a citizen was condemned to death, the secession to the Aven- 
tine in 200 a.u.c. wrung from the pa Ires a cancelment of ex¬ 
isting debts, and the creation of tribunes, at first two in number, 
and afterwards ten, to defend the plebs. These champions of 
the lower order of the Stule gave great additional importance 
and strength to the comitia trihula , as having to elect magis¬ 
trates, protected themselves by a sacred character, and specially 
commissioned to maintain the interest of so large a body of 
their fellow-citizens. Hut the plebs had to struggle with an 
evil which no partial remedies could meet. There was no body 
of.laws to which they could appeal in caso they were wronged. 
The whole administration of the law's was in tlie hands of the 
patricians, and there was no appeal from the decision of the 
magistrate except in cases where life was at stake, or unless 
the injury, inflicted by wilful perversion of the law, was great 
enough, as in the memorable instance of Virginia, to rouse the 

papiriamtm (1). i. 2. 2. 2), he probably uses the term not with reference 
to the real work of Papirius, but to a work composed towards the end of 
the republic by Granins Flnccus, J)e Jure Papiriano (D. 1. 16. 144). 

* 1>. i. 2. 2. <J. 
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wronged to the redress of physical force. Many of the rights 
which theoretically belonged to the plebeians as having the 
same private law with the popular, were practically denied 
them. At last, a successful revolution enabled the pJebs to 
insist on a changed form of political government, which might 
open the door of power and office to the members of their own 
body, and supply a machinery for the pi'eparation of a fixed 
and permanent body of law. The Decemviratc, superseding 
and incorporating into itself every other magistracy, and com¬ 
posed of an equal number of patricians and plebeians, was 
formed for the purpose of collecting and embodying in the 
shape of writtei^aw all those portions of the customary law 
which it was m<m essential for the due administration of jus¬ 
tice to place on an indisputable footing, and publish for the 
benefit of the whole body of citizens. 


8. The lavish praises bestowed on the laws of 
r«llL <ldie tl |0 Twelve Tables by the later writers of Home, 
and the story of the deputation sent to learn the 
laws of Greece, tvould give us an idea of a very different body 
of laws from that which these Tables actually presented. Wo 
should expect to find a systematic exposition of llornan public 
and private law as it existed in the times previous to the Gallic 
invasion; and to find, also, that the whole body of low was at 
least coloured by the infusion of a foreign element. We should 
naturally think that there was something new and original in a 
legislation which Cicero considers as almost the perfection of 
human wisdom*. The fragments of the Twelve Tables which 
remain to us show how erroneous ore these conceptions of their 
contents. There is nothing whatsoever which we can decidedly 
pronounce to be borrowed from a foreign origin, except some 
provisions respecting the law of funerals, taken from the laws 
of Solon. These Tables contained, for the most part, short 
enunciations of those points of law which the conduct of 


the affairs of daily life required to he settled and publicly an¬ 
nounced. The law had existed before, but in a floating, vague, 


* See especially 1)e Orat. i. 43, 44. 
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traditionary shape, only some very few laws having been en¬ 
graved on tablets and publicly displayed. Tho Twelve Tables 
left to the decision of the magistrate, and the interpretation of 
those skilled in law, the application and exposition of these 
principles; they also left many parts of the customary law 
wholly untouched on. Blit what the exigencies of the time re¬ 
quired deciding, they decided; and they laid a firm foundation 
on which the structure of private law would rest for the future. 
Tt is not difficult to understand how this was esteemed so great 
a gain to the large body of the citizens, that these laws were 
spoken of by the ancients as the creations of a new legislation. 

0. The deeemvirate was nominally intended 
malt »f po- to be a means ol removing, as far as was then 
/itlcul e<(ua- thought possible, the political distinction between 
i!it the orders. How little the object was really accom¬ 
plished is notorious. Although half the decemvirs 
were plebeians, the suppression of tho meetings of the comitia 
tributet, and the loss of tribunes, was poorly compensated by 
the presence of magistrates who acted in conjunction with 
patricians, and readily yielded deference to their colleagues. 
Besides, the Two Tables added in tho year*of the second de- 
cemvirate contained provisions which later writers considered 
manifestly unjust*; and wo know that, among other things, 
they expressly refused the connubium to tho p/ebs. The 
Twelve Tables, as fixing and proclaiming the law, were un¬ 
doubtedly a source of great strength to the plebeians, and 
enabled them to maintain a much more secure position in their 
future struggles; but the deeemvirate, regarded as a crisis in 
their political history, was certainly unfavourable to them. 
Nothing shows more completely that this was so than the 
progress they made immediately after the downfall of Appius 
Claudius and his colleagues. The laws of Horatius and < 
Valerius not only forbad the constitution of any magistracy 
from which there should be no appeal, but provided that tho 
ordinances of the comitia tributa should, if sanctioned by 


* Cic. De Rep. ii. 37. 
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*the senate and the curies, he binding on all Homan citizens ; 
and in 309, only four years after the abolition of the decem- 
virate, the Canuleian law gave the connubium to the plebs, and 
the marriage of a patrician with a plebeian was no longer for¬ 
bidden by law. This change was important, not only as 
removing a distinction mortifying to many individuals and 
embarrassing many of the relations of private life, but as 
breaking through one of the barriers which the jus sacrum 
had hitherto interposed in the way of the plebs*. The ob¬ 
stacle of a religious disqualification was the reason generally 
assigned by the pop ulus for the exclusion of plebeians from 
public offices +; and it was a great step towards political 
equality that tli*objection urged to marriages between the two 
orders—that it would disturb the sacra of the gentes —should 
be overcome. The advance of the plebs to political equality 
was, however, very slow; and it was not until a century and a 
half had elapsed' from the passing of the Canuleian law that 
the two orders were placed on aD equal footing. We may take 
the year 467 A.u.c., the date of the lew Hortensia , as the 
period when we can first pronounce that the distinction of 
the two orders was really done away. When that law had 
been passed, the plebeian had a full share in the jus publicum 
and the jus sacrum. The ordinances of the comitia trihula 
required no confirmation of the curies, no sanction of the 
Senate ; they were binding on the whole Roman people directly 
they were passed. The equality between the two orders was so 
complete that the plebeian could become consul, censor, praetor, 
curule eedile; he could enter the Senate, he could administer 
justice; he was excluded from none of the privileges of the 
jus sacrum; he could become pontifcx and augur; and though 
lie could not of course take part in any of the sacra belonging 
to particular gentes, go through certain religious ceremonies, 
or be engaged in the service of particular gods, these exceptions 

* Idehque decemviros connubium diremisse, ne iricertd, prole auspicia 
turbarentur. — Liv. iv. 6. 

t Liv. iv. 6. — fnterroganti tribuno , cur plebeium consulem fieri non 
oporteret ? \espondit, qudd nemo plebeiut auspicia haberet. 
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did not lower His political position. As far as tlie history of 
law is concerned, we may henceforward lose sight of the dis¬ 
tinction between plebeian and patrician. 

10. From the writings of the later jurists, and es- 
cioile™ pecially from those of Gaius and Cicero, and from 
the fragments of the Twelve Tables that have come 
down to us, we can collect the essential features of the private 
law of Rome in its earliest period, before a general advance 
in civilization had modified it. This early law, which rested on 
custom as its foundation, and the elements of which, except 
so far as appeared in the laws of the Twelve Tables, were only 
known by tradition, was called in subsequent times the jus 
civile, the peculiar law of the Roman State. The history of 
Roman law is the history of the changes introduced into this 
law, of the additions made to it, and of the method adopted 
in the process. The notion of a body of customary law, 
mainly unwritten, which was not abrogated hut was evaded 
or amplified by persons acting under the ideas of later times, 
is the notion which, above all others, must be embraced 
clearly by any one who wishes to understand Roman law. 
The jus civile must always be taken as the standing point, 
and in tracing the history of the later law we have always 
to trace liow, while the jus civile still remained in force, the 
law was made to suit the requirements of different periods 
by evading or adding to the jus civile. It was only in the 
later days of the Empire that the jus civile began to be swept 
away. When we come- to speak of the contents of Roman 
private law, we shall have occasion to notice what were the 
leading features of the jus civile. We need not at present do 
more than say that, when a student of Roman law has made 
himself acquainted with the elementary doctrines, he will find 
that the chief of these peculiar principles, dating from an un 
known antiquity, and affecting the whole body of later juris¬ 
prudence, are those which determine the position of a father 
of a family, the succession to his estate, and the contracts 
and actions relating to the chief possessions of an agricultural 
proprietor. 
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11. The conquest of Italy and the gradual spread 
of "Italy. °f Roman conquest materially altered the character of 
the legal system. A branch of law almost entirely 
new sprang up, which determined the different relations in which 
the conquered cities and nations were to stand with reference to 
Rome itself. As a general rule, and as compared with other 
nations of antiquity, Rome governed those whom she had van¬ 
quished with wisdom and moderation. Particular governors, 
indeed, abused their power; but the policy of the State was 
not a severe one, and Rome connected itself with her sub¬ 
ject allies by conceding them privileges proportionate to 
their importance, or their services. The jus Latinum and 
the jus Italicum are terms familiar to all readers of Roman 
history ; the first expressed that, with various degrees of com¬ 
pleteness, the rights of Roman citizenship were accorded to 
the inhabitants of different towns, some having the commer- 
cium onlv, some also the connubium. Towards the end of 
the republic, after the Social War (a.u.c. 063), the distinction 
of the Latin it as, as a partial right of citizenship attached to 
the inhabitants of particular places, disappeared among the 
people of Italy. The lew Junia (a.u.c. GGI) and the lex 
Plautia (a.u.c. GG3) gave the full rights of citizenship to 
almost the whole of Italy, and the Italians were distributed 
among the thirty-five tribes. The jus Italicum expressed a 
certain amount of municipal independence and exemption from 
taxation, attached to the different places on which the right 
was bestowed. The citizens of some particular places in the 
provinces possessed the jus Latinum , and the jus Italicum was 
attached to certain privileged cities; but the provinces gene¬ 
rally had no participation in either right. They were subject 
to a proconsul or proprietor, paid taxes to the treasury of 
Rome, and had as much of the law of Rome imposed upon 
them, and were made to conform as nearly to Roman political 
notions, as their conquerors considered expedient*. 

* See Wa»nk*nig, List, du droit romain extern* , p. 70. Savigny, 
Oeschicht. Rom. Rechts, vol. i. ch. 2, 
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12. But the contact of Rome with foreign nations produced 
a much more remarkablo effect on Roman law than the intro¬ 
duction of a new branch of law regulating the position of 
. subject nations. It wrought, or at least contributed 
Roman law hirgely to work, a revolution in the legal notions 
muler the of the Roman people. It forced them to compare 
other systems with their own. In the language of 
the jurists, it brought the jus gentium , that is, the law ascer¬ 
tained to obtain generally in other nations, side by side with 
the jus civile , the old law of Rome. The preetor peregrin us, 
who was appointed to adjudge suits in which persons who were 
not citizens were parties, could not hind strangers within the 
narrow and technical limits in which Romans were accustomed 
to niovo. Many of the most important parts of Roman law 
were such that their provisions could not be extended to any 
but citizens. No one, for instance, except a citizen could have 
the peculiar ownership termed dominium ex jure Quiritium. 
-But when justice and reason pronounced a stranger to be an 
owner, it was impossible for a preetur not to recognize an 
ownership different from that which a citizen would claim ; 
and what magistrates were obliged to do' in the case of 
strangers, the requirements of advancing civilization soon in¬ 
duced them to do in the case of citizens. They recognized and 
gave effect to principles different from those of the municipal 
law of Rome. This municipal law remained in force wher¬ 
ever its provisions could give all that was required to do sub¬ 
stantial justice; but when-they could not, the praetor appealed 
to a wider law, and sought in the principles of equity a remedy 
for the deficiencies of the jus civile. He pronounced decrees 
{edicta), laying down the law as he conceived it ought to Be, 
if it was to regulate aright the case before him. In process of 
time it became the custom for the praetor to collect into one 
edictum the rules on which ho intended to act during his tenure 
of office, and to publish them on a tablet [in albo) at the com¬ 
mencement of his official year. These edicts, put forward at 
the beginning of the year of office, were termed edicta per- 
petua. How much the prrotor was aided in the formation of a 
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broader and more comprehensive system of law by a change in 
the form of actions, will appear when wo come to speak of the 
system of civil process. By degrees such a system was intro¬ 
duced and fully established, and the jus honorarium , the law 
of the praetors* (qui honores gerebant), was spoken of as 
having a distinct place by the side, and as the complement, of 
the jus civile. 

13. The progress of law was also much facilitated 

illTXS • 

prudentes. by the growth of a body of men termed juris consulti 
o r juris prudentesj men who studied the forms, and, 
in time, the principles of law, and expounded them for the 
benefit of their friends and dependents. They were generally 
among the first men of the State, and the employment was 
considered one of the most dignified that could occupy the 
evening of a life of public service and magisterial honours. In 
the earlier times of the republic the patricians alone knew the 
days on which it was or was not lawful to transact legal busi¬ 
ness, and the forms in which actions were to be brought. The 
story of the publishing of a collection of these forms, and of a 
list of the days on which business could be transacted, by 
Caius Flavius, is familiar to all readers of Livy f. But although 
to a certain extent the study of the law became open to all, yet 
it does not seem to have been ever undertaken except by men 
of eminence. Such men used to instruct and protect the 
persons who sought their advice, explain the steps necessary 
for the successful conduct of an action, and write out the neces¬ 
sary forms J. They gave answers when asked as to the law on 
a particular point; and though they professed only to interpret 
the Twelve Tables, not to make laws, their notion of inter¬ 
pretation was so wide that it included whatever could be 
brought within the spirit of anything which the Twelve Tables 
enacted. Such answers ( responsa) were of course of no legal 

* The term also included the edicts of the asdilcs who issued decrees 
in matters that came specially within their province. 

t Liv. ix. 46. 

t The duty of a jurisprudent was respondere , cavere, agere, scribere .— 
Cic. l>e Oral. i. 48. 
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authority; but as the sage would frequently accompany his' 
client* (as the questioner was called) before the magistrate, 
and announce his opinion, it had frequently all the effect upon 
the magistrate which a positive enactment would have had, 
and thus the respousa prudent urn came to be enumerated 
among the direct sources of law. The names of some of these, 
sages have been handed down to us. Cato the censor, and 
Severus Sulpicius, the cotemporary of Cicero, are thoso other¬ 
wise best known to us +. In the latter days of the republic the 
juris prudentcs were men acquainted with some portion at least 
of Greek philosophy, men of learning and general cultivation ; 
and it is not difficult to understand how powerfully their au¬ 
thority, acting almost directly on judicial decisions, must have 
contributed to the change which the law underwent towards 
the end of the republic. 

14. By far the most important addition to thesys- 
nature” " tern of Roman law which the jurists introduced from 
Greek philosophy, was the conception of the lex 
naturae. We learn from the writings of Cicero whence this con¬ 
ception came, and what was understood by it It came from 
the Stoics, and especially from Clirysippus. By natura, 
for which Cicero sometimes substitutes mundus, was meant 
the universe of things, and this universe the Stoics declared 
to be guided by reason. But as reason is thus a directive 
power, forbidding and enjoining, it is called law {lex est ratio 
sumnm insila in natura, quae jubet ea quae facienda sunt, 
prohibctque contraria). But nature is with the Stoics both 
an active and a passive principle, and there is no source of tho 
law of nature beyond nature itself. By lex natura therefore 
was meant primarily the determining force of the universe, a 
force inherent in the universo by its constitution {lex est 
nature vis). But man has reason, and as reason cannot be 

■ * Clienti promere jura. —lion. Kpis. ii. 104. 

f OmuoN, viii. 31. 

X The most important passages in Cicero, with reference to tho le.v 
naturae , are De Leg. i. 0-12. Be Nat. Deor. i. 14; ii. 14. 31. Be Fin. 
iv. 7. The expressions used in the text are from Be Leg. i. 0 
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twofold, the ratio of the universe must be the same as the ratio 
of man, and the lex natural will be the law by which the 
actions of man are to be guided, as well as the law directing 
tho universe. Virtue, or moral excellence, may be described as 
living cither in accordance with reason, or with the law of the 
universe. These notions worked themselves into Homan law, 
and the practical shape they took was that morality, so far as 
it could come within the scope of judges, was regarded as 
enjoined by law. The jurists did not draw any sharp line be¬ 
tween law and morality. As the lex natures was a lex , it must 
have a place in the law of Rome. The praetor considered him¬ 
self bound to arrange his decisions so that no strong moral 
claims should be disregarded. He had to give effect to the lex 
natures, not only because it was morally right to do so, but also 
because the lex natunc was a lex. When a rigid adherence 
to the doctrines of the jus civile threatened to do® a moral 
wrong, and produce a result that was not equitable, there the 
lex natures was supposed to operate, and the praetor, in accord¬ 
ance with its dictates, provided a remedy by menus of the pliant 
forms of the praetorian actions. Gradually the cases, as well us 
the modes in which he would thus interfere, grew more and 
more certain and recognized, and thus a body of equitable 
principles was introduced into Roman law. The two great 
agents in modifying and extending the old, rigid, narrow system 
of the jus civile were thus the jus gentium and the lex nature ; 
that is, generalizations from the legal systems of other nations, 
and morality looked on according to the philosophy of the 
Stoics as sanctioned by a law. But as, on the one hand, the 
generalizations from experience had in themselves no binding 
force, and as, on the other, the best index to ascertain what 
morality commanded was to examine tho contents of other 
legal systems, the jus gentium and the lex natures were each 
the complement of the other, and were often looked on by tho 
jurists as making one whole, to which the term jus gentium 
was generally applied *. 

* See Austin, Province of Jurisprudence determined. Appendix, 
Page xii. 
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„ 15. The centuries met to decide questions of war 

Souvccs of ■* * * § 

legislation. an ^ pence, and to choose the higher magistrates; 

hut the laws which, after the lex Hortensia, were 
passed to effect any real change in the body of lloman law, were 

.. . almost all plebiscita. The coin ilia Iributa were 
Plebiscila. . . . , . _ . 

recognized as almost the exclusive centre of legis¬ 
lative power; hut in the later times of the republic a continually- 
increasing importance was attached to the ordinances of the 
senate. Gains suys that it had been questioned whether the 
se/i at us-con sulta had the force of law *. Perhaps they had 

not exactly the force of law at any time under the republic, 

excepting when they related to matters which it was the peculiar 
province of the senate to regulate; but they were probably of 
little less weight than enactments recognized as constitution- 
, ally binding. The senate successfully maintained 

» a claunf to exercise a dispensing power, and to 
release individuals from obedience to particular laws. It was 
generally able to reject a law, either wholly or partly, by calling 
in the aid of religious scruples; and if it added a clause to a 

law, the new portion of the law was as binding as the old J. 

In the shape of directions to particular magistrates, it issued 
injunctions, of which the force was felt by all those who were 
subject to the magistrate’s power; and it made, we have reason 
to think, independent enactments in matters belonging to 
religion, police,, and civil administration, and perhaps even in 
matters of private law §. The senate comprised the richest 
and most influential men in the State ; the disruption of society 
attending the civil wars strengthened their influence; aud the 
Homans of the days of Cicero w r cre quite prepared for the place 
which the senate held, as a legislative body, under the early 
Ceesars. 

The Em 10- The first emperors were only the chief 

‘magistrates of the republic. Augustus and his 


* Cicero mentions them among the sources of law .—Topic 5. 

t Ascon. Argurn. in Cornel. (Orell. p. 57). 

t Ascon. Argum. in Cornel. (Orell. p. 67). 

§ Puchta, r-nstit. i. 298. 
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immediate successors united in their own persons all tlie highest 
offices of the State. The imperium, or supreme command, was 
conferred on them by the lex regia passed as a matter of form 
at the beginning of their reign, and by which the later jurists 
supposed that the people devolved on the emperor all their own 
right to govern and to legislate*. The assumption of des¬ 
potism was veiled under an adherence to republican forms; 
and, at any rate during the first century of our era, tho emperor 
always affected to consider himself as nothing more than tho 
princeps reipuhlieep. Although we have instances, even in the 
time of Augustus, of edicts intended to be binding by the mere 
authority of the emperor, yet the people at first, and the senate 
afterwards, was recognized as the primary sourco of law. By 
degrees the emperor usurped the sole legislative authority, 
either dictating to the senate what it was to enact, or, in later 
times, enacting it himself. The will of the prince came to 
have the force of law f. Sometimes this will decided what the 
law should be by the publication of edicta pronounced by the 
emperor in his magisterial capacity, or mandat a , orders directed 
to particular officers; sometimes by decreta , or judicial sen¬ 
tences given by tho emperor, which served as precedents; at 
other times by rescripta, that is, answers given by the emperor 
to magistrates who requested his assistance in the decision ot 
doubtful points. 

17. The people did not cease to make laws for a con¬ 
siderable time after the commencement of the empire J. 
These laws were of course really the creations of the emperor’s 
will. Augustus, for instance, procured the sanction of legis¬ 
lation to a series of measures which made a considerable 
innovation in private law. These measures were designed to 
repress and discourage the excesses and corruption of a de¬ 
moralized society. The lex Julia et Papia Poppma , and 
others of a similar character, attempted to restore virtue to 

* D. I. 4.1. 

t Inst. i. 2. 6, quod principi placuit, legis habet vigorem. 

X Gaics mentions a lex Claudia .— Gaius, i. 157. 
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private life by a system of rewards and penalties, attached to 
the fulfilment or neglect of family duties. They failed in their 
object, but tho portion of law to which they belonged was 
considerably modified by their provisions. 

Th Senate After ^ ,e middle of the first century of our* * * § 

era, all legislative enactments of which we know are 
senatus-consulta. The election of magistrates was transferred 
to the senate from the comitia and the senate was intrusted 
s with the cognizance of offences against the emperor and the 
State, and tho decision of appeals from inferior tribunalsf. 
The later jurists said that the senate was made to represent 
the whole people, because the number of the citizens became 
too great to permit of their acting as a political body J. 
However historically false this may be, it yet is so far true 
that the senate was, in tho earlier times of the empire, a body 
distinct from, and, in a certain very limited degree, opposed to, 
the emperor. Wo have some few memorable instances in 
Tacitus of senators who dared to speak what they thought§, 
and who showed that the senate was, in more than name, a 
remnant of the republic. Gradually the very notion of in¬ 
dependent action died away, and the senate met merely to 
adopt the will of its master. 

19. The edict am perpetuum, the annual edict 
edict. m 0> S ^ 10 P l ’ttstor, as being the written exposition of 
the jus honorarium , was the subject of many of 
tho treatises of the ltoman jurists. In the time of Hadrian, a 
jurist of great eminence, Salvius Julianus, was appointed by 
the emperor to draw up ail edict, partly from existing edicts, 
partly according to his own opinion of what was necessary, 
which should serve as the guide and rule of all succeeding 
praetors. The edict which he drew up and to which the sanc¬ 
tion of Hadrian gave the force of law was itself termed tho 


* Tacit. Annal. i. 15. 

t Suet, Cat iff. 2; Xero, 17. Tacit. Annal. xiii. 44. 

X Inst. i. 2. 5. Pomponius in Diy. i. 2. 9. 

§ Tacit. Hist. iv. 8. Pucuta, Inst. i. 612. 

C 



18 


INTRODUCTION. 


edictum perpetuum , the word perpetuum, instead of meaning, 
as before, that the edict was in force throughout a year, being 
used to express that the edict was permanent and unchange¬ 
able. The different magistrates, who had to apply the edict, 
would thenceforward use their own discretion, only when the 
edict drawn up by Julianus did not serve as an express au¬ 
thority. 


The jurists. Stings of the jurists, the autho¬ 

rity attached to their decisions, and the admirable 
manner in which they developed and arranged the law, 
formed the most marked feature of the legal history of this 
period. Augustus found the position which the great sages of 
the law held in public opinion too important a one to be over¬ 
looked in his scheme of government. He formally gave to 
their decisions the weight which usage had in many instances 
given them already; and it was enacted that their answers 
should be solicited uud announced in a formal manner, and 
given under the sanction of the emperor. Hadrian decided 
that they should have the force of law, provided the respondents 
all agreed in their answer; but, if they differed, the judge was 
at liberty to adhere to whichever opinion he preferred.* Two 
jurists of eminence, Antistius Labeo and Ateius 
^Laheoand Capito, represented in the days of Augustus two 
Capita. opposite modes of regarding law, and were the 

founders of schools which maintained and handed 
down their respective opinions. Lubeo, in whom a wider culture 
had instilled a love of general principles, did not hesitate to 
make such innovations as he conceived reason and philosophy 
to require: Capito was distinguished by the fidelity with which 
he adhered to the law ns he had himself received itf. A suc¬ 
cession of jurists of greater or less renown divided themselves 
under the banners of those rival authorities. But the schools 


* Gaius, i. 7. 

t Labeo ingenii qmlitate et fiduda doctrince , qui et in cente r is sapientue 
partibm operam dederat, pluritna innovare statuit. Ateius Capito , in /us 
qiue ei tradita eremt, perseverabat. — Dig. i. 2. 2. 47. 
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Gains. 


of which Labeo and Capito were the first authors did not derive 
their names from their founders. The one school was termed 
Proculians after Proculus, a distinguished follower of Labeo; 
the other Sabinians after Sabinus a follower of Capito. Gaius, 
who informs us that lie was a Sabinian, gives the differing 
opinions of the two schools on many subtle questions of law. 
By the labours of this succession of jurists, the law was moulded 
and prepared until it came into the hands of the five great 
luminaries of Koman jurisprudence—Gaius, Papinian, Paul, 
Ulpian, and Modestinus. 

•21. Gaius, or Caius, as the name is sometimes 
written, was probably born in the time of Hadrian, 
and wrote under the Antonines. Of his ’personal history 
nothing is known. He himself tells us that he was an adherent 
of the. School of Sabinus. Besides other works which he is 
known or supposed to have written, he composed a treatise on 
the edictum provinciate (the edict of the proconsul in the pro¬ 
vinces) and a commentary on the Twelve Tables. But the 
work by which he is best known to us is his Institutes. The 
discovery of the manuscript of this work by Niebuhr in 1816 
has contributed greatly to the modern knowledge of Boman 
law. The manuscript had been written over with the letters of 
St. Jerome, and its existence was almost entirely unknown 
until Niebuhr brought it to light while examining the contents 
of the library of the Chapter at Verona. The Institutes of 
Gaius formed the basis of those of Justiuian, who has followed 
the order in which Gajus treats his subject, and adopted his 
exposition of law, so far as it was applicable to the times in 
which the Institutes of Justinian were composed. The work 
of Gains, therefore, showing us what was common to the two 
periods, and also, where the law had changed, enables us to 
understand what the change was, and what the law had really 
been at the time when its system was most perfect. 

Papinian 22. -dSmilianus Papininnus was the intimate 
friend of the emperor Septimius Severus, and held 
under him the office of praetorian prefect, which had now be¬ 
come equivalent to that of supreme judge. He probably 

n 2 
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accompanied Severus into Britain, and was present at the em¬ 
peror’s death at York in A.D. 211. Severus commended his 
two sons, Geta and Caraealla, to his care. Caracalla dismissed 
Papinian from his office; and, after his murder of Geta, is said 
to have required Papinian to compose his vindication. Pnpi- 
nian refused, and was executed by the orders of Caracalla. He 
was considered the first and greatest of jurists, and every 
epithet which succeeding writers could devise to express 
wisdom, learning, and eloquence was heaped on him in profu¬ 
sion. We know, from the Digest, of his Books of Questions, 
Books of Answers, and Books of Definitions. The fragments 
of his works which we possess amply justify his eminent re¬ 
putation. 

23. Paul, Ulpian, and Modcstinus are all said to 
have been pupils of Papinian. Julius Paul us* was a 
member of the imperial council and prretorian prcefcct under 
Alexander Severus (A.D. 222). Besides numerous fragments 
in the Digest, we possess his Rcceptiv Scntcntiw, which was long 
the chief source of law among the Visigoths in Spain. The 
most celebrated of his works, which were very numerous*, was 
that Ad Edictum in 80 books. 

rr , . 24. Domitius Ulpianus derived his origin, as he 

Ulpuhl. _ i . ° 

himself tells us, from Tyre in Phcenieiaf. Pie wrote 
several works during the reigns of Scptimius Severus and 
Caracalla, and perished (a.d. 228) by the hands of the soldiers, 
who killed liiiti in the presence of the emperor, Alexander 
Severus. lie was preetorian prefect at the time of his death, 
but the exact time when he first was appointed to the office is 
unknown. The Digest contains a greater number of extracts 
from his writings than from those of any jurist. Besides 
these extracts we also possess fragments of his composition 
in twenty-nine titles, known by the name of the Fray men la 
Ulpian i. 


* We know the naniej of more than 70, embracing an extraordinary 
variety of subjects. 

+ D. 1. I. 1. 
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Modestinw 25. Ilercnnius Modestinus was the pupil of 
Ulpian as well as of Papinian. He was a member 
of the imperial council in the tfme of Alexander Severus, but 
hnrdly anything is known of his history. One of the best 
known of his writings is the Excusationum Lihri. We have 
nothing remaining of his composition except the extracts from 
liis works given in the Digests. 

2G. The influence of Christianity on Homan j 
l ftW was partly direct, partly indirect. The estab-. 
lisliment of a hierarchical rank, the power granted, 
to religious corporations to bold property, the distinction be- ; 
tween Christians and heretics, a fleeting the civil position of the > 
latter, the creation of episcopal courts, and many other similar 
innovations gave rise to direct specific changes in the law. 
But its influence is even more remarkable in the changes ■ 
which were suggested by its spirit, rather than introduced as ; 
a necessary part of its system. To the community which 
citizenship had bou^tl together*, succeeded another bound 
by the ties of a common religion. The tendency of the 
change was to remove the barriers which had formed a part of, 
the older condition of society. If we compare the Institutes 
of Justinian with those of Gaius, we find changes in the law 
of marriage, in that of succession, and in many other branches 
of law, in which it is not difficult to recognize the spirit of 
humanity and reverence for natural ties, which Christianity 
had inspired. The disposition to get rid of many of the more 
peculiar features of the old Homan law, observable in the 
later legislation, was partly indeed the fruit of secular causes; 
but it was also in a great measure due to the alteration of 
thought and feeling to which the new religion had given / 
birth. 

Theodosius II. ^ ' ® e ^ ore we P ass to ^ ie legislation of Jus¬ 
tinian, we must bestow a cursory notice on the 


* The tie of citizenship was really done away with by the reckless¬ 
ness with which it was extended. Caracal la (a.d. 212) made all persons 
citizens, who were subjects of the empire. 
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efforts made by Theodosius II. to determine and arrange the 
law, and to promote its study. With a view to keep alive and 
increase the knowledge of law., he founded (in a.d. 425) a 
school of jurisprudence at Constantinople. He also consti¬ 
tuted the works of the five great writers, Gaius, Papinian, 
Ulpian, Paul, and Modestinus into a source of law of the 
highest authority, enacting by a constitution, published ’a.d. 
426, that the judge should always be bound by the opinion 
expressed by the majority of these writers; if those among 
them who expressed an opinion on the point were equally 
di/ided, the opinion of Papinian was to prevail: if he was 
silent, the judge could use his own discretion. In a.d. 468, 
Theodosius published his Code, containing a collection of the 
constitutions of the emperors from the time of Constantine. 
It was made on the model of two earlier collections compiled 
by the jurists Gregorianus (a.d. 30G) and Hermogcnianus 
(a.d. 365). 


T ■ 28. The Emperor Justinian was of Sclavonic 

Justinian. _ \ 

origin. Ilis native name was Uprauda, a word said 

to mean upright, and thus to have found an equivalent in the 

Latin Justinianus. He was born at Taurisium in Bulgaria, 

about the year a.d. 482, and having been adopted by his uncle, 

the emperor Justin, succeeded him as sole emperor in the year 

a.d. 527. He died in a.d. 565, after an eventful reign of thirty- 

eight years. Procopius, the secretary of his general Belisarius, 

has left us a secret memoir of the times, which, if we may rely 

upon his accuracy, would make us believe Justinian to have 

been a weak, avaricious, rapacious tyrant. His court, wholly 

under the influence of his wife Theodora, a degraded woman 

whom he had raised from the theatre to share his throne, was 


as corrupt as was customary in the empire of the East. Jus¬ 
tinian would never have been distinguished from among the 
long list of Eastern emperors had it not been for the victories 
of his generals and the legislation to which he gave his name. 
The successes of Belisarius and Narses have shed the splendour 
of military glory over his reign. But his principal claim to .be 
remembered by posterity is his having directed the execution 
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of an undertaking, which gave to Roman law a form that fitted 
it to descend to the modern world. 


The first Code. 


29 In the year a.d. 528, Justinian issued in¬ 
structions for the compilation of a new Code, 


which, founded on that of Theodosius, and on the earlier codes 


on which that code was based*, should embrace the imperial 
constitutions down to the date of its promulgation. The task 
was entrusted to a body of ten commissioners, who completed 
their labours in the following year, and in the month of April, 
a.d. 529, the emperor gave it his sanction, and abolished all 
preceding collections. 


The Digest. 


30. In the December of the following year, 
Tribonian, who had been one of the commission 


appointed to draw up the code, and who had recommended 
himself to the emperor by the energy and ability he had shown, 
was instructed, in conjunction with a body of coadjutors whom 
he selected to the number of sixteen, to make a selection from 


the writings of the elder jurists, which should comprehend all 
that was most valuable in them, and should form a compen¬ 
dious exposition of the law. In spite of the foundation of 
schools of jurisprudence, of which those of Romo, Constanti¬ 
nople, and Berytus were the most famous, the knowledge which 
the lawyers of the time had of the writings of the old jurists, 
was exceedingly limited. Justinian wished not only to pro¬ 
mulgate a body of law which should not be too bulky and 
voluminous for general use, but also to provide a work, the 
study of which should form a necessary part of legal education. 
The commissioners performed their task in the short space 
of three years, and on the 30th of December a.d. 533, the 


* Shortly before the time of Justinian, three attempts had been made 
to draw up a body of law for the use of the western barbarians and 
their Roman subjects. These were—the edict of Theodoric, king of the 
Ostrogoths (a.d. 500); the Lex Ilomana Burgundiorum (a.d. 600) ; and 
the Lex Ilomana Visigothorum (a.d. 506). These names are so well known 
that it is perhaps hardly proper to pass them over altogether; but, as 
their assistance was not employed in the construction of Justinian’s 
legislation, a detailed account of them is unnecessary here. 
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emperor gave to the result of their labours the force of law. 
The compilation, termed Digesta, or Pandectce, from its com¬ 
prehensive character, was divided into fifty hooks, and was 
arranged on the model of the perpetual edict. Ulpian’s work 
on the edict had been a text-hook in the schools of juris¬ 
prudence, and probably it was this that determined the com¬ 
missioners to adopt a model*, which has prevented their work 
having anything like a scientific arrangement. There are 
thirty-nine jurists from whose writings the Digest contains 
literal extracts, those from Ulpian and Paul constituting about 
one-half of the whole work. 

The LutiUOes. 31 ‘ Tho Di S cst was to ° vnst 11 work > mid 
also required for its comprehension too great a 

previous knowledge of law to admit of its being made the 

opening of a course of legal study. Justinian, therefore, 

determined to have an elementary work composed. He had 

declared his intention in the constitution of Dec. a.d. 580, 

in which he directed the compilation of tho Digest; and 

Tribonian, in conjunction with Theophilus and Dorotlieus, 

respectively professors in the schools of Constantinople and 

Bcrytus, were ajipointed to draw it up. This elementary work 

is the Institutes. It was formed on the basis of the Institutes 


of Gaius, alterations being made to bring it into harmony with 
the Digest and Code. 

22: There were still some points which had 

decisions. been debated by the old jurists, and to which the 

legislation of Justinian did not as yet furnish any 

answer. To determine these, Justinian published a book of 

Fifty Decisions; and as the Code of the year 529 a.d. was a 

very imperfect work, it was determined to revise 
second • 

Code. that Code, and to incorporate the Fifty Decisions 
in the revised edition. Tribonian wuis appointed 
to superintend the undertaking, and in Nov. a.d. 584 the new 
code, called the code rajietilae prcdcctionis , received the force 
of law. This is the code we now have; the former code, that 


Wahnk<£NIG, Hist, du droit romain , p. 182. 
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of a.d. 520, having been carefully suppressed, anti no trace of 
it remaining. The Code, which is divided into twelve books, 
is arranged nearly in the same manner as the Digest. 

The Novels 33. Justinian could not endure that his 
having systematized the law should exclude him 
from law-making. He announced in the Code* that any 
legislative reforms he might at any future time see fit to make 
should be published in the form of Novella » Coiistitutiones. 
Many such NorelUe were afterwards published; the first in 
January, a.d. 585, the last in November, a.d. 5G4. Altogether 
they amount to 1 05; but no collection of them seems to have 
been made in the lifetime of Justinian. Few of them bear 


a later date than a.d. 515, the year of Tribonian’s death. 

34. The Institutes of Justinian, after a few 
of ™h/ e Jn?ti S eueni ^ observations on the nature, the divisions, 
tides. and the sources of law, proceed to treat, first of 

persons, then of tilings, then of successions to 
deceased persons, then of obligations, and lastly of actions.— 
An arrangement as nearly similar as possible will be observed 
in the following outline of ltoman private law. 


ROMAN PRIVATE LAW. 

The reader of Mr. Austin's Treatise on the Province of Juris¬ 
prudence will remember that he proposes, in the outline given 
in the Appendix, to treat the subject of Law by examining, 
first, the science of General Jurisprudence, that is, of the legal 
notions and principles which enter into every system of law; 
and secondly, the science of Particular Law, that is, as he 
explains it, “ The science of any such system of Positive law 
as now actually obtains, or once actually obtained in a speci¬ 
fically determined nation; ” and ho carefully distinguishes be¬ 
tween the sciences of general and particular jurisprudence and 


* Const, de Emend. Cod. 4. 
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the science or sciences which would tell us, not what law is, 

- * 

but what law ought to be. 

The Roman jurists made no approach to a division of the 

subject so accurate and so exhaustive. It is their great merit, 

the real source of their value to modern Europe, that they 

apprehended and elucidated the great leading principles and 

notions of general jurisprudence; but they did not clearly 

distinguish between general jurisprudence and the municipal 

law of Rome, or between law and morality. As we have said 

before, they assumed, on the authority of Greek philosophy, 

that there was a lex natirnc binding on them because it was 

a lex , and they endeavoured to work up the dictates of this 

law and of the jus gentium together with the provisions of 

the old///.'} civile into a whole. The Institutes of Gaius open 

with a declaration that every system of law must' contain 

the two elements of general and municipal law; but in the 

Institutes of Justinian there are prefixed two definitions 

taken from the writings of Ulpian; and, while 

Definitions ofi ^] ie (jefinjtjojjg themselves illustrate the inoxact- 
juntice , ana 

jurisprudence, ness with which the jurists determined the pro¬ 
vince of jurisprudence, the place assigned to 
them in this compilation shows the utter want of anything like 
philosophy in the age when the Institutes were written. The 
first definition defines the moral virtue of justice by reference 
to a legal term (jus), which it leaves unexplained: the second 
pronounces jurisprudence to be the “science of things human 
and divine,” a phrase which has no meaning except as a 
summary of the philosophy which thought that law was the 
expression of a reason common to the universe and to man. 
We can only treat the Roman notions of law and jurispru¬ 
dence historically, and ascertain what they were and whence 
they came: we cannot make them fit into the more accurate 
shapes assigned to these general terms by the modern phi¬ 
losophy of law. 

s , 3 A The preceding historical sketch will have sufficed 

of law. t0 show wliat were the sources of Roman law: (1) 
There was the old jus civile , which mainly depended 
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on custom as its basis. (2) There were the judicial decisions 
of the puetors, and the opinion of the juris prudentes, sup¬ 
plementing the jus civile from the dictates of the lex natures 
and the jus gentium ; and (3) There were positive enactments, 
which may be divided into leges, plebiscita, senatus-consulta, 
and announcements of the will of the emperor. 

. 36. The main legal term with which we have to 

us, jura. gtart - n approaching Roman law is jus. The word is 
used to signify both the sum of rights and their corresponding 
duties sanctioned by law, and also any single one of these 
rights. The law prescribes different relations in which the 
members of a State are to stand to things and to each other. 


The claim, protected by legal remedies, which each man has to 
llujkts ^ ave an y ^ lese relations observed in his own case is 
a right; and as the right must be conceived to belong 
to, or reside in a person, we speak of a right being the right of 
a person, e. g. my right to have that book, yOur right to have 
that house ( jus meum, jus tuum). When we examine the 
different rights established by law in a State, we find some of 
a public character, affecting individuals as members of a body 
politic; others of a private character, affecting individuals di¬ 
rectly. It is only of the private rights established by Roman 
law that we now propose to speak; and as rights are either 
rights which persons have over things, or rights 
'subject? 'which persons have against some other person or 
persons, we shall treat, first, of the mode in which 
the Roman law regarded persons, then of the mode in which 
it regarded things; then of the rights it gave to persons over 
things; then of the rights it gave to persons against persons; 
and, lastly, of the method by which the State enforced private 
rights when disputed or disregarded, that is, the system of 
civil process. 


DU 

the 
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I. Persons. 

37. Tho word persona had, in the usage of 

\he word per- -^ oman ^ aw ’ a different meaning from that which 
sow. we ordinarily attach to the word person. It was 

employed to denote any being capable of having, 
and being subject to, rights. All men possessing a reasonable 
will would naturally be persona; but not all those who were 
physically speaking, men, were persona. Slaves, for instance, 
were not in a position to exercise their reason and will, and the 
law, therefore, refused to treat them as persona. On the other 
hand, many persona had no physical existence. The law 
clothed certain abstract conceptions with an existence, and 
attached to them the capability of having and being subject to 
rights. The law, for instance, spoke of the State as a persona. 
It was treated asJbeing capable of having rights, and of being 
subject to them. These rights really belonged to the men who 
composed the State, and they flowed from the constitution and 
position of associated individuals. But, in the theory and lan¬ 
guage of law, the rights of the whole community were referred 
to the State, to an abstract conception interposed between these 
rights and the individual members of the society. So, a cor¬ 
poration, or an ecclesiastical institution, was a persona , quite 
apart from the individual persona who formed tho ono and 
administered the other. Even the Jiscus, or imperial trensury, 
as being the symbol of the abstract conception of the emperor’s 
claims, was spoken of as a persona. 

Status. The technical term for the position of an indi¬ 

vidual regarded ns a legal person was status , and 
the constitutive elements of his status were liberty, citizcn- 
Freedom. shi P> and membership in a family. Eirst, he must 
be free. A slave had no rights. In the earlier days of 
Roman law, no one would have conceived this to be unnatural. 
But philosophy, and the study of morality, taught the latter 
jurists that the condition of a slavo was a violation of natural 
law. It was not, however, necessary that the person should 
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have been born free {ingenwus); for the process of manumis¬ 
sion placed the slave in some degree on a level with the freed- 
man {liber tinus, or if spoken of with reference to his master, 
libertus *). It depended on the mode and circumstance of his 
manumission whether ho became at once a Roman citizen; 
but in whatever way he was enfranchised he still owed cer¬ 
tain duties to his patron, and in certain cases his patron was 
his heir. 

r . SO. The second element of the status was 

Citizenship. 

citizenship. The Roman notion of the State was 
that of a compact privileged body separated off from the rest 
of the world by the exclusive possession of certain public and 
private rights. In the early times of Rome the cives, or mem¬ 
bers of the State, were divided into the two bodies of patres 
and plebeians, the former of whom had a public and sacred 
law peculiar to themselves, while they shared with the latter 
the system of private law. Beyond the State all were hostes 
and barbari. But as civilization progressed, the number of 
foreigners who resorted to Rome for trade, or were otherwise 
brought into friendly relations with citizens, was so great that 
they were looked upon as a distinct class, that of peregrini. 
To be a citizen was thenceforward not to be a peregrin us, the 
force of the one idea being brought out by the prominence of 
its opposite. A peregrin us was subject only to the jus gen « 
iifnn ; citizens alone could claim the privileges of the jus 
Quiritium. But when her conquests placed Rome in new and 
varying relations with the nations of Italy, an intermediate 
position between the citizen and the peregrinus was accorded 
to the more privileged of the vanquished. Some of the rights 
of the citizen were given to them, and some were withheld. 
These peculiar rights of the citizen were summed up in the 
familiar term sujfragium et honores , the right of voting and 
the capacity of holding magisterial offices, and in the terms 
connubium and commercium. Connubium is a term which 

* The Latin for a freedinan was libertinm: but libertus Titii is the 
Latin for the lrcedman of Titius. 
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explains itself. The foundation of the Roman family was a 
marriage according to the jus Quiritiumf and not to have 4ho 
connubium was to be incapable of entering into the Roman 
family system. In the word commercium were included the 
power of holding property and making contracts according 
f to the Roman law, and also the testamenti factio, or power 
to make a will, and to accept property under one. By the 
jus Latimim and the jus Italicum various modifications of 
the different rights iinplied in the civitas were granted. The 
jus Latimim gave private rights to individuals, the jus Ita- 
licum gave public rights to towns. In some cases the jus 
Latinum gave the connubium and commercium; in some 
only the latter, in many only a portion of the latter, the 
testamenti factio, the power of making, or taking under, 
a testament, being withheld. The jus Italicum gave certain 
favoured towns a municipal constitution more or less con¬ 
nected with the supreme power of Rome. In the course 
of time other shades between the ciris and the pereyri- 
nus were introduced, but all distinction between them was 
gradually swept away, by the increasing recklesesuss with 
which the rights of citizenship were bestowed. Until at last 
Caracaila made all the free subjects of the empire citizens; 
aud thenceforward the class of pereyrini, properly speaking, 
ceased to exist. All the free inhabitants of the civilized 
world were dues , and beyond were nothing but barbari and 
liostes. 


The family ^0. The Roman family, in the peculiar shape it 
assumed under the jus Quintium, was modelled 
on a civil rather than a natural basis. The tie which bound 


members of the same family was not that of blood; it was 
their common position in the midst of an artificial system. 
For the formation of such a family, a legal marriage was an 
indispensable preliminary; but it was only a preliminary, and 
the peculiar character of the family did not in any way flow 
fuom the tie. The head of the family was all in all. lfe did 
not so much represent as absorb in himself the subordinate 
members. He alone was sui juris , i. e. had an independent 
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will; all the other members were alieni juris, their wills were 
not independent, but were only expressed through their chief. 
The paterfamilias , the head of the family, was said to have 
all the other members of his family in his power; and this 
power ( patria potcstas) was the foundation of all that pecu¬ 
liarly characterized the Roman family. At the head of the 
family stood the paterfamilias alone. Beneath him came his 
children, sons and daughters, and his wife, who, in order to 
preserve the symmetry of the system, was treated by law as a 
daughter*. If a daughter married, she left this family, and 
passed into the family of her husband; but if a son married, 
all his children were as much in the power of the paterfamilias 
as the son himself. Thus all the descendants through the' 
male line were in the power of the same person. And it was 
this that constituted the link of family relationship between 
them, not the natural tie of blood. When the paterfamilias 
died, eacli of the sons became in his turn a paterfamilias; 
he was now sui juris, and all his own descendants through the 
male line were in his power. Each of the daughters, as long 
as she remained unmarried, was also sui juris, but directly she 
formed a legal marriage, and thereby entered into her hus¬ 
band’s family, she passed into the power of another. Hence 
it was said that a woman was at once the beginning and end 
of her family, caput et Jinis families sua>, for directly she 
attempted to continue it, she passed into another family. 

41. Persons who were under the power of another 

Position of hold or acquire any property of their 

persons m 1 . 

potentate. own. All belonged to the paterfamilias; and 

whatever the son acquired was acquired for the 
father. In matters of public law the JiUusfamilias laboured 
under po incapacities; he could vote or hold a fhagistracy, but 
in all the relations of private law he was absolutely in his 
father’s power. He could not make a will, for he had no pro- 


* She was technically said to be in the manus of her husband; .and 
perhaps manus is the old word signifying the power of the paterfamilias, 
and potestas is only an expression of later Lathi. 
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i perty to dispose of; nor bring an action, for nothing was owing 
i to him. But in all public relations, whenever this incapability 
s of possessing property was not in question, the Jiliusfamilias 
l had all tho privileges of a citizen; he had, for instance, the 
connubium , and could contract a legal marriage; and the com- 
; mercium, and could, therefore, be a witness in sale by manci¬ 
pation, to which none except citizens could be witnesses. Tho 
indulgence of later times permitted the Jiliusfamilias to hold 
certain property apart from the paterfamilias, an indulgence 
first accorded as an encouragement to military sendee. But 
even over a portion of this property the head of the family 
possessed certain rights; and, so far as it went, it was a de¬ 
parture from the strict theory of law. 


... 42. The distinction between the legal and 

the natural marriage is illustrated by its being 
possible for a member of the legal family to quit it and become 
an entire stranger to it, and for an entire stranger to be ad¬ 
mitted to it, and bo as completely a member as if lie were a 
son of the paterfamilias. The mode by which the change in 
either case was accomplished was by a fictitious sale. Every 
Roman citizen could sell himself to another by the peculiar 
form of sale called mancipatio; and as the father possessed 
over the son the rights which a person sui juris possessed 
over himself, he sold the Jiliusfamilias to a nominal purchaser, 
who was supposed to buy the son. It was declared by the law 
of the Twelve Tables, that a son thrice sold by his father 
should be free from his power, and the ceremony was therefore 
repeated three times, and the son was then emancipatus, or sold 
out of the family. When a stranger, being himself alieui juris, 
wished or was compelled to enter a family, the process was effected 
by adoption. " Here again, then, was another sale, the paterfa¬ 
milias of the family he quitted being the seller, and the pater¬ 
familias of that he entered being the purchaser. If the stranger 
was sui juris , ho entered his new fqmily by arrogation, which 
in ancient times could only be effected by a vote in the comitia 
curiata, it being considered a matter of public policy to keep 
a watch over such a proceeding, lest the last of his yens should 
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arrogate himself, and its sacra be lost. Much simpler modes 
for effecting arrogntion, as well as for effecting emancipation 
and adoption, were employed in later times. 

_ , .'^3$. A person might be sui juris, and be in 

curators. possession oi every right, and yet be unable, 
through some imperfection, to exercise the rights 
he possessed. A child, for instance, was not only not able to 
conduct his affairs with discretion, but he was unable to under¬ 
stand, perhaps to speak, the forms necessary to be expressly 
pronounced in almost every legal transaction. A tutor was 
therefore appointed, who, until the child attained the age of 
puberty, supplied this defect of his ward, or, as he was called, 
his pupil. And this is the Roman notion of a tutor: he was 
n person who supplied something that was wanting, who filled 
up the measure of his pupil’s persona. He of course took 
care of the person and property of the child; but this was 
only an accessory of his position, his primary office was to 
supply by his auctoritas* what the pupil fell short of. So, 
too, in the old law, women, of whatever age, if sui juris, re¬ 
quired a tutor, not to control them, but because women could 
not go through legal forms. Further, a person might be sui 
juris , and be of an age to exercise his rights, and yet it might 
bo necessary to ensure that he did not hurt himself and his 
family by the mode in which he exercised them. In such cases, 
a curator was appointed, whose duty it was to look after his 
property. This curator had a perfectly different office from a 
tutor ; in technical language the tutor was said to be appointed 
to the person, the curator to the property. The curator was 
only appointed as a check to prevent pecuniary loss. Curators 
were, for instance, appointed to watch over the interests of 
insane persons, of persons notoriously prodigal, and of those 
who had attained the age of puberty, but were under the age of 
twenty-five. 


* The derivation of auctoritas should never be lost sight of. When 
one person increased, augebat, what another had, so as to fill up a defi¬ 
ciency, this increasing or filling up was called auctoritas. 

D 
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Aynati. 


44. While the head of a family lived, all those who 
■were in liis power were connected together by the tie 

of subjection to the power of the same person. The tie was 
called aynatio , and the persons so mutually connected were 
aynnti to each other. When the paterfamilias died, the tie of 
aynatio still subsisted. Each of those who, by his death, 
became st/i Jar is,‘became the head of a new family; but still 
they and their descendants were aynati to each other so long 
as they did not by emancipation, or, in the case of women, by 
marriage, leave their original family. All those, in short, who 
would have been aynati to each other if the life of the original 
paterfamilias had been prolonged, w T ere aynati at any dis¬ 
tance of time, however great, after his death. A number of 
distinct families might thus, when looked on as connected 
by aynatio , be spoken of as one family : for they were all por¬ 
tions of the family of the deceased paterfamilias. 

45. .Beyond the circle of the aynati, the ancient 
patrician had that of the yens. They were nearer to 

him than those who were only related to him by blood. If a 
patrician died intestate, in default of aynati, his (/entiles, tho 
men of his yens, were his heirs. lie was placed in the midst 
of two artificial circles, shutting out the natural circle of blood 
relations ; while the plebeian, and when the system of ye.ntes had 
faded away, the patrician also, acknowledged the ties of blood 
as next to that of aynatio. All those who were connected 
together by the ties of blood were coynati. It was 
the tendency of the later Roman legislation to give 
greater and greater weight to the tics of blood, and to sub¬ 
stitute a natural, for an artificial, system of family relationship. 

Lastly, the coynati of each of the parties to a mar¬ 
riage were said to be a (fines to the other partv. 

4G. We have spoken as if the wife had been 
the wife. ' always in the mantis , or power, of her husband. 

And this was so, prob^ly, in the strict theory of 


tie til des. 


Coynati. 


A fines. 
Position of 


the Roman family, and in tho practice of early times. The 
tie of marriage was formed among the patricians by the cere¬ 
mony of coiifarreatio , in which none could partake except 
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those who had the privileges of the jus sacrum ; and appa¬ 
rently, the mere fact of going through the ceremony, placed a 
wife in the manus of her husband. The plebeians had no cor¬ 
responding ceremony; and in order that, when two persons 
came together in marriage, the wife should be in the power of 
the husband, she was sold to the husband by the father, a pro¬ 
cess which was termed cocmptio , or if she remained with her 
husband a year, then the power over her was acquired by usus, 
that is, by the uninterrupted lapse of time. If, however, she 
absented herself for three nights in the year, this prevented 
her falling into the husband’s power. Perhaps, at all times, at 
least in plebeian families, a woman could so marry as not to fall 
into the mantis of her husband; and in later times such mar¬ 
riages formed the rule. It made no difference in other relations 
of the family whether the wife w r as in the power of the hus¬ 
band or not. Supposing she and her husband had the conna- 
bium, that is, were capable of intermarrying, all the usual inci¬ 
dents of a marriage, such as the patria potestas , attached to 

^ , the connection. If a man and a woman entered 

(oncubuKH/e. . . . , 

into a permanent connection without marriage 

( concuhinatus), their children were nat it rales liheri, and were 

so far favoured by the later law as to be capable of being placed 

in the position of children sprung from a legal marriage, by the 

process of leyitimatio. After the time of Constantine they 

were always made legitimate by the subsequent marriage of 

their parents. In all unions of the sexes, other than a legal 

marriage, the children followed the condition of their mother, 

being free, for instance, if she was free, and slaves if she was a 

slave. The union of slaves was called contubernium ; but 

however solemnly entered into, and however faithfully its 

natural’ tie acknowledged, it was never in the eye of the law 

regarded as anything better than promiscuous intercourse. 

7 . . . 47. It was possible that any one who possessed 

IlWimutio , r , „ 

capitis. a complete status should undergo a change of 

status, and this change might happen in any one 
of the three component parts of the status. The capability of 
exercising all those rights implied in a perfect status was 

• o 2 
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frequently spoken of ns a man's caput , and the change in each 
of these component parts was said to be a deminutio capitis, 
a lessening or impairing of the caput. First, a man might 
lose his freedom ; he might be taken prisoner by an enemy, or 
undergo a very severe criminal sentence. The loss of this ele¬ 
ment of the status, called capitis deminutio maxima , involved 
the loss of the remaining two, the person who ceased to be 
free, ceasing also to have the rights of citizenship or family 
rights. Secondly, he might lose his rights of citizenship, and 
this loss, called the capitis deminutio media , involved the loss 
of family rights, but still left him free. Thirdly, by what was 
called the capitis deminutio minima he might lose his position 
in his family, by emancipation or nrrogation. In early times 
there were rights, principally those forming part of the jus 
sacrum , which a person who passed out of his family, really 
lost; but in later times, as in every case the person who under¬ 
went this capitis deminutio either entered another family, or 
became the head of his own family, his status was really not 
made at nil less perfect by the change. Of course this capitis 
deminutio involved the loss of neither of the two other com¬ 
ponent parts of the status. 

Existimntio ^8. When a person was possessed of a perfect 
status, he was considered to enjoy a high dignity 
and reputation in the eyes of others. This reputation {exist i- 
matio) the Homans considered as one of the chief possessions 
of a person. It was even to a certain extent regulated by law. 
If a person ceased to be free, his existimatio was gone. Cer¬ 
tain offences were treated by law as impairing it. If the offence 
was so grave as to impair the exist imatio very seriously, its dimi¬ 
nution was said to amount to infamia; if the offeuce was rather 
less grave, the consequence was turpitude; and if the person 
was in some inferior position, as, for instance, an actor, he was 
said to be marked with a levis nota , a slight brand of disgrace. 

49. It only remains to be observed that, although 
existence of P C1S0 ^ S that wcro the mere creations of law, as cor- 
persons. porations, ceased to exist when the law in any wav 
put an end to their existence, as by the dissolution 
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of the corporation, yet the person of individuals, that is, their 
legal, as opposed to their natural, being, never became extinct. 
At the moment of death it was shifted to those, who represented 
them. The son was clothed with the person of the father, the 
heir with that of the testator. What wo mean by sayiDg that 
the deceased is represented, that is, again made present and 
brought before us, the Horn an jurists expressed by saying that 
his person had been shifted to those who succeeded in his 
place. 

II. Things. 

(Tm of the r>0. The woul thing (mv) has, in Roman law, a 
word res. sense as artificial and as wide as the word person. 
As person comprehends every being who has rights and is 
subject to them, so thing comprehends all that can be consi¬ 
dered as the object of a right. The object of a right may be 
incorporeal, or the pure creation of law, and nccd'not be limited 
to tilings corporeal and visible. The law can separate the right 
to possess a field and the right to walk in it, and the object of 
each right is called indifferently a thing. When we attempt to 
classify these objects of rights, we are unable to select any one 
principle of division according to which we may distribute 
them. The aspects in which we may view them are too various 
to admit of a simple arrangement; we may, however, make 
a division approximately accurate by considering, first, those 
heads of things which we arrive at by examining the nature of 
the things themselves; and secondly, those gained by inquiring 
into the interest which persons have in tlieip. 

T . . . 51. First, then, things may be corporeal or 

I)i vision of , ... , . 

things. incorporeal; or, as the jurists expressed it, tangi 

Corporeal and poasunt or tanyi non possunt. We see a house 

or . we (j 0 not geG a right to inhabit thp 

one or reap the fruits of the other. The physical, tangible 

object of sense is a corporeal thing; the intangible abstraction 

of the mind is an incorporeal thing. Incorporeal tilings 

always consist in a right; if we see a stream flowing, or a path 

winding through a field, the mind sees, as something distinct 
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from the object of sense, the power of using the water or of 
following the path. This power is, in the language of the law, 
an incorporeal thing ; and a person may have a right to possess 
it just as he jnuy have a right to possess a house or field. 
But this power is itself a right if taken cognizance of by the 
law, and considered as capable of being exercised by one or 
more persons to the exclusion of all others. When we say 
that an individual has a right to this right, we merely mean 
that he has a claim to be the person to exercise exclusively this 
power. 

52. We may again speak of corporeal things 

Ihingx move- Q9 moveu ki e a nd immoveable (res mobiles, se 
able and an- 

moveable. movefiles, and res soli, res immobiles), a dis¬ 
tinction so obvious that it needs no other remark 
than that some moveable things are so incorporated with im¬ 
moveables, or so constantly associated with their use, that the 
law treats them as immoveables ; as for instance a house, each 
brick of which is a moveable, is itself an immoveable, because 
attached to the soil. 

53. Things are also either divisible or indi- 
r/iinf/s din- visible. We cannot divide a slave or a horse 

sibln and in¬ 
divisible. so that the several parts have the same value 

which they had when they were parts of a whole; 

but if we divide a field into four, we have four small fields. 

54. They are also principal or accessory; that 

Thinqs pnn- j they are the direct object of rights, or are only 
cipnl and ac- J ■' n ’ J 

cessory. • so as forming portion of or being intimately con¬ 
nected with, something that is; thus a tree is a 
principal thing, its fruit an accessory. 

^ 55, Another distinction relating to tilings familiar 

specia. to ^ ie Roman jurists was that between the genus 

m and the species. By the genus was meant a whole 

class of objects, such as horses, or the general name for an 
object, such as wine, oil,’wheat. Species was the particular 
member of the class, or particular portion of the object com¬ 
prehended under the genus , as this horse, or the wine in this 
bottle. If a purchaser bought a horse or a certain quantity of 


Thirujs divi¬ 
sible and in¬ 
divisible. 


Genus and 
species. 
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oil, tlie thing bought was said to bo determined gen ere ; if he 

bought a particular horse or the oil in a certain vase, the thing 

bought was said to be determined specie. All things which 

are included under a general name, such as oil or wheat, arc 

commonly divided by being weighed, numbered, or measured, 

and were therefore spoken of by the jurists as being those 

things qua pondere, nuniero, men su race constant. 

/ifv since ^ ( i. e Illft y» lnyt l v > icgard things as particular, ? 

lores oiid or as collected under some head, when the whole 

rerutn uni- co ll oc tion is a thing in law. Tlius a sheep is a par- 
versitotes. . ° 1 1 

ticular thing (res singnlaris), a flock, composed 

e.v dislanlibns uni nomini subject is, is n collection of things, 
or, as the jurists expressed it, is a re rum unirersitas (or 
simply unirersitas). As also, of course, are such comprehen¬ 
sive things as an inheritance, a dowry, the peculium of a slave. 

57. In proceeding to the second division of things accord¬ 
ing to the persons who have rights over them, and to the extent 
of those rights, we must first notice tile distinction in things 

caused by certain tilings having a sacred cliurac- 

IieS MfCIlf. , ..... .\ rrxi 

ter ( res duini juris). loose were res sacra, 
consecrated to the superior gods; or res religiose, such ns 
tombs or burial ground’s, consecrated to the infernal gods; or 
lastly res sancUe, things human, but having a sort of snered- 
ness attaching to them, such as the walls and gates of cities. 

58. The State, again, impressed on some tilings a peculiar 

character. All things which were held hv peregrini and not by 

citizens were peregrina. The soil which was included in the 

territories of tlie early State, the aqer Romanus, 
Aqcr Romanos. ... . . . „ .. , \ , , , . 

was distinguished from all other land by being 

alone capable of being the subject of a sale by mancipation, and 

being alone held by the especial tenure of the jus Quiritium *. 

In later times, a greater portion of the soil of Italy was placed 

on the same footing with the soil of the ager Itomanus , and 

solum ltalicum came to be the name of all soil wherever situated 

to which the privileges of the old ager Roman us were accorded 


Agcr Romanus. 


* Diox. Ualicarx. iv. 13. 
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as opposed to solum provinciate, which always remained, at 
least in theory, the property of the State, and of which a per¬ 
fect ownership could not be acquired*. Justinian abolished 
this difference in the tenure of the soil. 

59. In the older law there also prevailed a dis- 
Res mane ini. . . , . . T . . . , 

tmction, abolished by Justinian, between res man- 

dpi and res nee mancipi. We know from a fragment of Ul- 
pianf, vvliat things were res mancipi. They were prtedia in 
Ilalico solo, whether in the country or the city, servitudes (a 
term to-be explained presently) over these prtedia when in the 
count v v, slaves, and four-footed animals, as oxen and horses, 
tamed for the service of man. All other things were nec man¬ 
cipi. We also know that property in res mancipi could only 
be transferred by mancipaiio, that is, by a form of sale, in 
which the purchaser took hold with his hand of the thing pur¬ 
chased, and claiming it to be his tendered a piece of copper to 
the seller J. The list of res mancipi is evidently a list of the 
possessions of an early agricultural community, and there can 
be scarcely any doubt that the form of sale required to transfer 
the property in them was the ordinary form of sale in such a 
community. At some period, and in some manner of which 
we have no knowledge, these possessions of an early agri¬ 
cultural community were contrasted with other forms of 
wealth, and the mode of transfer customary in the one case 
was found not to be customary in the other. The law, 
sanctioning and embodying the custom, made the form of 
mancipaiio necessary to pass res mancipi, and declared it 
not to be necessary to pass other things. So far is clear; but 
the difficulty is to account for the origin of the term. Why 
were these things called res mancipi 1 How is the expression 
connected with the word man us ? In order to arrive at an 
answer, we must remember that a wife in the power of her hus- 


* UapiAN, xix. 1; CrcEito, pro Flacco , i. 32 ; Gaius, i. 20. 
t UiiP. Frag. xix. 

X The form of mancipaiio will be more fully noticed in sec. 81 of the 
Introduction. 
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band was said to be in manu, and a free person, who sold him¬ 
self, or was sold by the person in whose power he was, was said 
to be in mancipio. On the other hand, it was an essential 
feature in the form of transfer mentioned above that the pur¬ 
chaser should take the thing purchased in his hand. Two 
theories have been formed out of these data. The one considers 
mantis as signifying “power,”* to be the root of the phrases 
man dpi and manciputio. Thus res mancipi meant originally 
things in the band, or taken by the hand, of the owner, and the 
taking by the hand in the form of transfer was symbolic of the 
purchaser holding or acquiring the thing in the way in which 
the seller had held or acquired it. The other theory looks 
primarily to the form of transfer. In order to show to the wit¬ 
nesses the fact of the transfer of the property, the purchaser 
made use of the expressive gesture of seizing the thing he 
bought with his hand, and henco the hand came to be a symbol 
of power or ownership. Either of these theories is plausible, 
and neither can be conclusively established. 

GO. If wc look at things according to the 
nos communes. , . . , . 

persons by whom they are owued, we have a 

division into res communes , as the sea and the air, which cannot 


be appropriated by any particular individuals; res 
lies pu >hc<s. pul)lic(C, things which belong to the State, as the 

Stato land {offer publicus), navigable rivers, roads, &c.; res 

nnirersitaiis i things which belong to aggregate bodies, as to 

j, • t corporations; and res private, things which belong 

to individuals: all these several kinds of things were 

I?} nostro SQ id to be in nostro pat mium io , i. e. we could, 
patrimonio. . , . . , 

m one way or another, have a property in them. 

Lastly, there w r ere res nuilius, or extra nostrum patrimonial??, 

things of which no one has the ownership, as wild animals, or 

unoccupied islands in the sea. 


* How mantis signifies powor is a further question ; it may be that 
the hand is merely a metaphor, as we say “ in the hands ” for “ in the 
power” of a person ; or it may mean the hand of a conqueror or plun¬ 
derer, and thus originally things manu capta would be the booty of 
plunderers. 
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61. Having now given a sketch of the position of 
' persons in Roman law, ns also of the divisions of 
things, we now proceed to speak of that connection be¬ 
tween persons and things which what are termed rights ex¬ 
press. The necessities of his physical positiou 
ffotr divided. ... . . , , . „ 

oblige mail to exert Ins power over the world or 

things; his special interests prompt each man to claim, as 
against his fellows, an exclusive interest in particular things. 
Sometimes such a claim sanctioned by law is urged directly: 
the owner, as he is said to be, of the thing publishes* this 
claim against all other men, and asserts an indisputable 
title himself to enjoy all the advantages which the possession 
of the thing can confer. Sometimes the claim is more in¬ 
direct ; the claimant insists that there are one or more par¬ 
ticular individuals who ought to put him in possession of 
something he wishes to obtain, or do something for him, or 
fulfil some promise, or repair some damage they have made 
or caused. Such a claim is primarily urged against parti¬ 
cular persons, and not against the world at large. On tins 
distinction between claims to things advanced against all 
men, and those advanced primarily against particular men, 
is based the division of rights into real and personal expressed 
by writers of the middle ages * on the analogy of terms found 
iu the writings of the Roman jurists, by the phrase jura in re 
and jura ad rent. A real right, a jus in re, or, to use the 
equivalent phrase preferred by some later commentators, jus in 
rent, is a right to have a thing to the exclusion of all other 
men. A personal right, jus ad rum, or, to use a much 
more correct expression, jus in personam , is a right in 
which there is a person who is the subject of the right, 
as well as a thing as its object, a right which gives its 


* The term jus in re appears in the summary of law bearing the 
name of the Brachylogus which belongs'to the twelfth century; both 
phrases occur iu the pontificial constitutions of the thirteenth century. 
(See Hexti Decret. iii. 7, 8, in quibus jus non esset queesitum in re, licet ad 
rem). 
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possessor a power to oblige another person to give or pro¬ 
cure, or do or not do something. It is true that in a real 
right the notion of persons is involved, for no one could 
claim a thing if there were no other persons against whom to 
claim it; and that in a personal right is involved the notion of 
a thing, for the object of the right is a thing which the pos¬ 
sessor wishes to have given, procured, done or not done. But 
the leading principle of the distinction is simple and intelli¬ 
gible, and though it has not been formally adopted in the 
system of the Institutes or of the leading jurists, yet the clas¬ 
sifications of the different relations of persons and things 
which they actually employed, are so aapable of being assimi¬ 
lated to that which this distinction suggests that we need not 
hesitate to adopt it. 

III. Rights over Things. 

. . 02. The most complete real right is of eourso 

Do)ninii(m. . 11111 „ , , . 

that possessed by the absolute owner oi the thing, 

the person who lias power to dispose of it as he likes, and who 
holds it by a title recognized as valid by law. This owner¬ 
ship was in Homan law expressed by the word dominium , 
sometimes by proprictas. The dominus was entitled to the 
nse of the thing (usus), to the perception of all its products 
(fructus ), or to cousume the thing entirely if it were capable 
of consumption (abusus). He could also dispose of, or 
alienate it at will. In the ancient system of private law, the 
owner was said to be owner ex jure Quiritium. Nor did the 
old law recognize any dominium other than that which was 
enjoyed ex jure Quiritium. But the pradors found occasions 
when they wished to give all the advantages of ownership but 
were prevented by the civil law from giving the legal dominium. 
Another kind of dominium came therefore to be spoken of: 
and the term in bonis habere was used to express an owner¬ 
ship which was practically absolute because it was protected by 
the prators authority, but which was not technically the same as 
ownership ex jure Quiritium. Commentators have called this 
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ownership the dominium boniiarium,n term not, however, used 
by the jurists. The distinction between the dominium bon it a- 
rium and that e.r jure Quiritium entirely disappeared under 
Justinian. 

fi3. To the notion of dominium was opposed that 
of possession A person might be owner of a thing 
and yet not possess it, or possess it without being the owner. 
Possession implied actual physical occupation, or detention, to 
use the technical term, of the thing; but it also implied some¬ 
thing more in the sense in which it was used by the Roman 
lawyers. It implied not only a fact, but an intention; not 
only the fact of the thing being under the control of the 
possessor, but also the intention on the part of the possessor 
to hold it so as to reap exactly the same benefit from it as the 
real owner would, and to exercise the same rights over it, even 
though he might be well aware that he was not the real owner, 
and had no claim to be so. The possessor had no rights over 
the thing; but he was entitled to have his possession protected 
against every one but the true owner, and length of possession 
would, under certain conditions fixed by law, make the posses¬ 
sor really become the owner of the thing possessed. 

04. As the real rights over a thing may be very numerous, it is 
perfectly possible to separate them, and to give some to oneperson 
and some to another. We can, for instance, separate the right of 
walking in a field from the right of digging under the surface, and 
give the right of doing the one to this person and of doing the 
other to that. In this way each right that is separated off may 
be considered as a fragment of the whole dominium, capable 
of beiug given away from the proprietor. These fragmentary 
rights, these portions of the whole right comprised in the 
absolute ownership, were termed servitutes, because 

Untie* 1 , 

was under a kind of slavery for the bene¬ 
fit of the person entitled to exercise over it this separate right. 
In some servitudes, the right over the thing subject to the 
servitude, res serciens, was attached to the ownership of an¬ 
other thing {res dominans) ; the servitudes were then spoken 
of as servitutes rerum or prtediorum, and a distinction was 
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made in these servitudes according as the right given by them 
referred to the soil itself, as the right to go or to drive over it, 
when the servitudes were said to be rusticorum preediorum, or 
to the soil as supporting some superstructure, as a house, when 
the servitudes were said to be urbanorum preediorum. In 
other servitudes, the right was given to particular persons; and 
the servitudes were then termed servitutes personarum. The 
most important of these latter servitudes were usufructus and 
usus. Usufruct us was the right to enjoy a thing belonging 
to another person so as to reap all the? produce derivable from 
it, as, for instance, all the fruits of the soil; usus was the right 
to use and enjoy a thing belonging to another person, only 
without reaping any of its produce, or altering its substance. 
Only immoveable property was subject to the servitutespra- 
diorum ; both moveable and immoveable to tl W servitutes per- 
sonarum. 

05. There were two other real rights which 
Lntphytcums j in( i soniC tliiiig of the nnture of servitudes, but 
jicies. which received a particular name. These were 

Emphyteusis and superficies. The former w r as 
nil alienation of all rights except that of the bare ownership 
for a long term, in consideration of the proprietor receiving 
a yearly rent ( pensio ); the latter was the alienation by tho 
owner of the surface of the soil of all rights necessary for 
building on the surface, a yearly rent being generally reserved. 

00. Lastly, there was the real right given over 
Jus pia nor is. . • , 

r a thing by. pledge or mortgage pignus , hypo- 

theca ; the former term being used to express the case of the 
thing, over which the right was given, being placed in the 
possession of the creditor, the latter to express the case of it 
being left in the possession of the debtor. The right was 
given to secure a creditor the payment of his debt ,* and he had 
power to sell the thing, and to satisfy his claim out of the pro¬ 
ceeds, if he could find no purchaser, to have himself made owner 
of tho thing. 

67. We may now proceed to speak of tho mode in which 
real rights are acquired. We find at the outset an obvious 
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difference between acquiring rights over n particular thing, and 
acquiring rights over the entirety of a number of things com¬ 
prised in such a term as an inheritance, which 
Acquisition^ includes the entirety of the rights belonging to 
over things, a deceased person, both real and personal. We 
may thus divide the subject of the acquisition of 
rights into two parts, the first comprising tlie modes in which 
real rights are acquired over particular things, the second com¬ 
prising the modes in which,an entirety (unicersilas) of rights, 
both real and personal, passed from one person to another. 

G9>. We mav mention, ns the first of the modes 

Acquisition of of acquiring particular things, occupation, i. e. 

roda over par- t ] ie sc j z jng on a tiling which is a res nuUius: 
ticatar things. b ° 

Occupitio. land in an unoccupied country is a res nuUius, 
so are wild animals; if we seize on, or, as we 
should say, occupy the land, and catch the wild animal, we 
gain our right over the soil and the animal by having been the 
first to seize it. 


69. Accession is the general term for the ncquisi- 
tion of rights over things which are added by the 
forces of nature to, and become an inseparable part of, another 
thing regarded as the principal thing. The owner of the prin¬ 
cipal thing, by virtue of his being owner, is the owner also of 
the accessory thing. 

70. A contract, by which one person hound him¬ 
self to give a thing to another, did not make that 
other the owner of the thing. A further step was necessary. 
The tiling must be handed over to the person who was under 
the terms of the contract, to become the owner of it. This 


Tradition. 


handing over was called traditio; and a perfect tradilio 
implied, first, that it was a real absolute owner, capable of 
alienating the thing, who transferred it, and, secondly, that he 
placed the new proprietor in actual possession of the thing. 

71. The above are termed natural modes of acquisi- 
J ‘ tion; but there are some which derive their force only 
from the civil law. Among these is acquisition by gift. An 
ordinary gift did not make the person, to whom the thing was 
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given, its owner; the gift must be followed by a traditio; 

but a gift given in expectation of death ( mortis causa donatio), 

if the death took place, passed, ipso jure , the property in the 

thing given, as also did a gift by legacy. 

77 . 72. The law also gave the ownership of a thing 

Usucapio. . ..... . , 

1 by usucapio , that is, by quiet possession, bona 

fide, and founded on a good title, which sufficed fo transfer the 
dominium, or legal ownership, if maintained during one year 
over moveable things, or during two years over immoveable. 
The operation of usucapio was of great importance in Homan 
law; for by it the interest of a person to whom a res mancipi 
was transferred otherwise than by mancipation and the in¬ 
terests of all persons who held things in bonis (sec sec. 

G2) was, after a short lapse of time, converted 
l nsu ij)tion. Q tf j r j( ar j an ownership. Prescription, 

before the time of Justinian, was not a means of acquiring 
rights: it merely gave a means of repelling actions brought to 
regain rights which had long been held by another than the 
absolute owner. It was applicable to immoveables in the pro¬ 
vinces, they being not affected by usucapio, which regarded all 
moveables, but only such immoveables as were in Italy. Jus¬ 
tinian made considerable alterations in the law with respect to 
acquisition of ownership by length of possession. The same 
law was made to prevail throughout the Empire, and posses¬ 
sion during three years gave the ownership of moveables, and 
possession during ton years, if the parties lmd inhabited the 
same province during the time, or possession during twenty 
years if they had not, gave the ownership of immoveables. 

711. The ownership was also transferred when 

Tn. ji/jv rta&lfk , . 

were surrendered by the fictitious process 
of in jure cessio, that is, a suit in which the defendant gave 
up to the plaintiff all he claimed, or when things were ad¬ 
judged ( adjudicatio) in certain actions, such as those for 
assigning boundaries, and dividing a family estate, when the 
judge lmd a power to assign the respective portions to the dif¬ 
ferent parties. 
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74. The entirety of rights was acquired when 
m^efuirlty °of one P erson succeeded to the persona, or legal 
rights. existence, of another, and thereby succeeded to 

all his rights, whether over things or against 
persons. The cases in which this most naturally occurred 
were that of arrogation (for when a person was 
J ' arrogated, he, of course, transferred all that he lmd 
to the person whose family he entered), and that of succession 
to the inheritance of testators and intestates. 


^ ^ t 75. Testaments wero originally made by being 
proclaimed in the comifia curiata, or by a fic¬ 
titious sale, in which testators transferred their property to a 
purchaser {/amilife emptor), who was himself heir, or who 
was, after their death, to distribute it according to their wishes. 
In later times, they were made in writing in the presence of 
seven witnesses. In order to make a testament, it was neces¬ 


sary to have the testamenti factio, a term implying such a 
participation in the law of private Roman citizens as to make a 
person considered capable of making, taking under, or being 
witness to, a testament. 


/6. The testator was obliged to disinherit by 
Disinheriting. . 

name every one who, being among those in Ins 

own power, had a natural claim on his property; and if he failed 

to do so, the whole will was set aside. The great peculiarity of 

a Roman will was the institution of the heir, that 

i/lhetJir th® person who was to succeed to the persona 

of the testator. Unless there was such a person, no 

other disposition of the will could take efFcct, for there was no 

continuation of the testator’s legal existence. The heir was, 

therefore, appointed at the beginning of the will; in case of the 

heir accepting, he placed himself exactly in the position of tho 

testator, received all his property, and was answerable for all 

bis debts; in receiving his property he was, however, bound to 

give effect to the subsequent dispositions of the testament. In 

order that the testament might not fail because the heir was 

not willing to enter on the inheritance, it was customary to 
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name one or more persons, to whom in succession it might be 
open to take upon them the office of heir. And a testator 
could always secure an heir by naming, as the lust of the list, 
one of his own slaves, whom the law did not permit to refuse 
the'office (heres necessarius). When some of the conditions 
necessary to create an heir, or give a legacy, were wanting in a 
will, still the expressions of the testator’s will were binding as 
trusts upon the heir under the will, or heir ah intestato. Such 

. trusts (Jideicommissa) were first made obliga- 
u eicommusa. ^ Augustus, w lio ft l s0 fi rs t g Rve effect to 

codicils, that is, writings purporting to deal with property in the 
C d' / manner of a testamentary disposition, but not exe¬ 
cuted with the solemnities which were required to 

make a testament valid. 

« 

77. If there was no testament to determine the 

iS'lLCCCSSs tO Tt to 

intestate*. succession to the particular property, the law pre¬ 
scribed the order in which it was to devolve. 
The first claimants were the sui heredes , that is, all persons in 
the power of the deceased, and who, on his death, became them¬ 
selves si/i juris. Thus, a son in potestate was a situs hares 
of the deceased, but not a grandson until the son was dead. 
Why these persons were termed sui heredes is doubtful. Pro¬ 
bably the term suns was merely meant to express that they 
belonged to the paterfamilias as being in his power. If there 
were no sui heredes, the next heirs were the agnati , i. e. all 
members of the some civil family; and then, in default of agnati , 
the law of the Twelve Tables gave the inheritance to the mem¬ 
bers of the same gens, an enactment which could of course 
only take effect when the deceased was a member of a gens. 
What was the course of devolution beyond the agnati under 
the old civil law, when the deceased was not a member of a 
gens, we do not know. In default of agnati , under the 
Proetorian legislation, the claims .of the natural family were 
attended to, and the cognati, or blood-relations, succeeded to 
the inheritance. In the luter times of the Roman law the 
claims of blood-relations were more and more favoured, and in 
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many important points wore gradually preferred to those of 
merely civil kinmansliip. 


IV. Rights against Persons. 

c O 

* 

Rights against 78 . A personal right is, as we have said be- 
posons. fore, a right which one person has against an¬ 

other ; a right to constrain that other to do something for, or 
give something to, the possessor of the right. Such a right was 
generally spoken of in Homan law as an obligation, the notion 
of an obligation being that of a tie between two parties of such 
a nature as to confer on the one a power of compelling by 
action the other to give, do, or furnish something. The obli¬ 
gation did not give any interest in a thing, to get which might 
be the ultimate object of the proceeding, but only gave a means 
I of acquiring it. The three words, dare, faccre , pnrs/are, 
were used to embrace all the possible duties an obligation could 
create. Either the person bound by the obligation was obliged, 
dare, i. e* to give the absolute ownership of a thing; or facerc, 
that is, to do or not to do some act; or jmvstare, that is, to 
provide or furnish any advantage, or thing, tho yielding which 
could not be included in the limited sense of the word ‘ dare! 
Every person who possessed a personal right against another 
was termed a creditor, and every one who owed the satisfac¬ 
tion of a claim, or was the subject of a personal right, was a 
debitor . The word creditor , of course, points to those trans¬ 
actions in which the possessor of the right trusted the person 
who was the subject of it; but the application of the terms 
was perfectly general, and must not be confounded with the 
English usage of the words creditor and debtor. 

T9. Justinian defines obligations so as to in- 
O j igations. c j U( j e on iy those which fell within the scope of the 

jus civile , and gave a right to bring a civil action. But be¬ 
sides these civil obligations {obligationcs civiles) there were 
others which were introduced by the pnetor, and gave rise to a 
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praetorian action (obligationes preetorm vel honoraria). The 
praetorian law, to a certain extent, recognized natural obliga¬ 
tions ( naturales ), which rested for their authority only on the 
dictates of natural law. It did not permit them to form the 
ground of actions, but allowed them to constitute a means 
of defence against an action brought in violation of them. 
jy . . 80. According to the theory of Roman law, all 

obligations, obligations owed their origin either to the consent 
of the parties (contractus), or to injuries (delicta) 
done by one person to another, which gave the injured party a 
right to recompense. Contracts did not, however, include all 
cases when an obligation arose from the mutual consent of 
the parties. The general name for such an obligation was con- 
ventio , pactum conventual. A contract was properly an obli¬ 
gation arising by mutual consent, and made in one of the forms 
recognized by the civil law; but all obligations arising from 
mutual consent are spoken of as arising from contracts, be¬ 
cause in the old law no other mode of expressing mutual con¬ 
sent was recognized, and mere agreements were not binding. 

81. The mode of transferring res man dpi was, as 
we have said in see. 58, called mancipatio . Gaius 
(i. 110) thus describes the form of transfer: “Mancipation is 
effected in the prcsenco of not less than, five witnesses, who 
must be Roman citizens of the age of puberty, and also in the 
presence of another person of the same condition, who holds a 
pair of scales, and hence is called libripens. The purchaser, 
taking hold of the thing, says and affirms that this thing is mine, 
jure Quirilium, and it is purchased by me with this piece 
of copper and these scales. He then strikes the scales with 
the piece of money, and gives it to the seller as a symbol of 
the price.” But the generic term for this mode of sale was not 
mancipatio, but nexum *, fur this form was used not only when 
a sale was its real object, but when under the form of a sale 
the parties intended to effect a contract of deposit or pledge. 


Nexum. 


* l \ Nexum est, quodcumque per ces et libram geritur, idqite necti dicitur." 

—FjCSTCS. 

R 2 
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Tlie purchaser took the thing handed over to him under the 
condition of restoring it under certain specified circumstances, 
and thus a form of transfer came to be a form of contract 
where part of the contract was still to be executed. 

Contricts ^ me w ^en the civil law had assumed 

made re. fall shape, and prior to the alterations it received 
from the praetorian system, the ncxum was used 
chiefly as the mode of transferring res mancijn , for contracts 
of deposit and pledge were ordinarily made, as it was termed, 
re. That is, by the mere delivery of the thing the person to 
whom it was delivered, and who accepted it, was bound by an 
obligation to hold it for the purposes for which it had been de¬ 
livered. There were four heads of contracts recognized by the 
civil law, and this of contracts made re was the first. Under 
it were classed four kinds of contract, namelv, the contracts 
of mutuum when the receiver had to return as much of the 
thing as he received, commodatum when he had to return the 
specific tiling’ itself, deposition when the receiver was bound to 
keep safe a thing committed to his charge, and jriymis when 
the receiver took a thing in pledge. 

^ i ^ 83. The second head of contract under the 

made verbis. c ^ v il law was that of contracts made verbis , of 
executory contracts, that is, made in a prescribed 
form of solemn words. One of the parties put to the other a 
formal question ( stipulatio ), to which the other gave a formal 
answer [responsio, promissio). To the validity of the contract 
it was necessary that the question should be couched in the 
form ‘ spondes ? ’ and the answer in that of ‘ spondeu! Do you 
engage ? I do engage. It was long before equivalent words, 
such as promitto or dabo, were admitted as substitutes. A 
contract made by the pronunciation of these solemn words was 
said to be made verbis. 

84. A third head of contract under the civil 
Contracts , - , „ , ,, 

made Uteris. was that of contracts made hteris. An engage¬ 
ment having been made to give a definite amount, 
the parties agreed to make a memorandum of the terms of the 
contract. The creditor placed in his book of domestic uccolints 
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( tabulae, or codex) the name of the debtor, and tire sum as 
beiug pecunia expcnsa lata , weighed out and given to the 
debtor; and the debtor entered in his tabul.ee, the same sum as 
pccunia accepta relata. Either party could call on the other 
to produce his tabu Ice, which it was considered so incumbent 
on a Roman citizen to keep carefully and accurately, that any 

wilful error was discoverable without much difficulty. The 

* 

debtor, in fact, furnished the creditor with a means of proving 
that the debtor had on a certain.day received the money, and 
even if the debtor had not set the sum down in his tabulae, the 
creditor could show his own tabulae as a proof of the contract. 
Sometimes the debt {nomen, literally the name of the debtor) 
was not entered directly in the tabu Ice, but in the adversaria or 
casual memorandum book of the two parties, and then entered 
subsequently in the tabulae; when the nomen was spoken of 
as a nomen transcriptitium, i. e. transcribed from one to the 
other. 

85. There were, also, four particular contracts, for 

Contracts ^he formation of which the civil law required no 
made con- _ u 

seam. formalities whatever, but which were made merely 
consensu, by the consent of the parties. These 
four contracts were—sale ( emptio• venditio), hiring {locatio- 
conductio), partnership ( societas), and bailment {mandatum). 
The four modes, then, in which contracts might be entered into 
under the civil law were— re, verbis, Uteris, and consensu. 

. 80. When, however, the old law of contracts 

innovation*. under the manipulation of the preetors many 
changes were introduced. The few forms of con¬ 
tract recognized by the civil law, that is, the four heads of con¬ 
tract made re, the four heads of contract made consensu , and 
contracts made verbis and Uteris still remained the basis of 
the whole law of contracts; but the preetors, while nominally 
adhering to the civil law, introduced changes that had a great 
practical effect. The nature of this change can only be under¬ 
stood by studying the details of the Roman law of contracts, 
and it would be out of place in a general introduction to 
attempt to notice them. But there are three ways in which the 
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praetors wrought a change, which were so important that they 
may be briefly stated here. By an extension of the theory of 
the civil law contract re, the praetors permitted an action to 
be brought to enforce every contract that was in part executed; 
secondly, as we have stated above, agreements that would not 
furnish a .cause of action, were permitted to be set up by way 
of defence, to an action with which they were inconsistent; 
and thirdly, there were a few specified particular cases in which 
the praetor permitted pacts to be enforced by action. 

87. Obligations might, however, very well arise 

Obligations without any fault on the part of any one, and vet 

quasi ex con- J .... ' 

tvactu. without having their origin in mutual consent. 

The mere fact of occupying a certain position will 
sometimes involve duties, the performance of which may bo 
enforced by an action, and which give rise to a personal right 
which the person interested in their performance has against 
the person bound to perform them. x\n heir, for instance, was, 
by the mere fact of accepting the inheritance, bound to pay the 
legacies given by the testament. Such obligations were said to 
be quasi ex contractu, not that they really rested on any con¬ 
tract, but there was an analogy between the obligation thus 
arising, and that arising from the formation of a contract *\ 

88 . It was not every wrong deed for which com- 
^ex delicto ^ pensation could be obtained that gave rise to an 
obligation ex delicto ; there were certain particular 
wrong deeds, such as theft and robbery with violence, which 
the law expressly characterized as delicla, and to procure 
reparation for which the law provided a special action. It was 
only when a person suffered by one of these wrong deeds that 
an obligation ex delicto arose. When any wrong deed was 
done not thus expressly designated by law as a delictum, and 
when no particular and appropriate form of action was pro¬ 
vided, the obligation was said to arise quasi ex delicto ; among 
the instances given in the Institutes is that of dangerous 
things being placed so as to full into a public way. If any 

* See Austin, Province of Jurisprudence determined. Appendix, 
Page xl. 
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one were hurt by the fall, the author of the injury 
Obligations wou j ( j b e bound to make reparation by an obliga- 

quasi ex de- _ r t _ ° 

lido. tion quasi ex delicto, there being this point of 

analogy between this obligation, and that in the 
caso of a delict, that the person liablo to he sued had done harm 
to the person or property of another. The division of obliga¬ 
tions adopted in the Institutes is therefore into those ex con¬ 
tractu, those quasi ex contractu, those ex delicto, and those 
quasi ex delicto. 

89. The ancient law considered an obligation as 
oblTqations. existing until the tie of law, the vinculum juris, 
was loosed by the thing being given, furnished, 
or done, or by a new tic being formed in place of the old; 
this loosening of the tie was termed solutio. Eaeli mode 
of forming a contract by the civil law was accompanied by a 
corresponding mode of dissolving it. When the contract had 
been formed re, it was enough that the thing should be re¬ 
stored ; when it had been formed verbis, a question and answer 
again furnished the means of accomplishing the desired object. 
Habcsne acceptum 1 Habeo, sufficed to put an end to the 
contract. The parties made an entry of payment in their 

codices, if the contract had been Uteris; and mutual consent 
• 

dissolved those contracts which it had sufficed to form. The 
solutio cerbis was most frequently employed, and it was easy 
to employ it on every occasion: for in whatever way the con¬ 
tract might originally have been entered into, its terms could 
be repeated in the form of a stipulation, and then this stipu¬ 
lation could be dissolved by a solutio verbis. The stipulation 
extinguished the original contract. For contracts were extin¬ 
guished not only by payment, but by what was called 
noratio > that is, by making a new contract, and sub¬ 
stituting it in the place of the original one. The law.Required 
that the new contract should be always made verbis ox Uteris. 
When strict adherenco to the rule of law, requiring a par¬ 
ticular mode of payment, would work injustice, the prretor 
would always provide a remedy by means of his equitable 
jurisdiction. 


Noratio. 
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V. System of Civil Process. 


90. An action is the process by which a right is 
Meaning of enforced. Unless a means of enforcing it were 
fion™* ^ provided, the right would be a mere inoperative 
abstraction. Directly it was disputed, it would 
cease to have any real existence ; but in order that it may 
have a real existence, the State uses its powers to ensure a free 
exercise of it, as soon as it is made certain to the magistrate, 


who is entrusted with the authority of the State, that the right 
claimed does really belong to the claimant. The proceeding 
’ by which this is made evident to the magistrate, and the 
machinery set in motion by which the State exerts its power 
of compulsion, is called an action. The word action is not, 
however, always used exactly in this sense: for it is also em¬ 
ployed to mean sometimes the right to institute such a proceed¬ 
ing : and sometimes the form which the proceeding takes. 

91. There are three great epochs in the 
Epochs in the history of the Roman system of civil process. 
history of Ro- j’jj.gj that of the system of the ley is actiones , 
civil process. certain hard, sharply-defined forms which a 
rude civilization prescribed for all proceedings. 
Secondly, that of the system of formula », by which the pnetor, 
adopting a most flexible form of organizing the proceedings, 
was enabled to give a means of enforcing every right which 
the more enlarged views of an advancing civilization pro¬ 
nounced to be founded on equity ; and thirdly, that of the 
extraor din aria judicia , by which, under the later emperors, 
the supreme authority took the whole conduct of the proceed¬ 
ing into its own hands, and arrived at what seemed to it to bo 
just in as direct and speedy a manner as it found possible. 

92. In enforcing rights two very different func- 
'tmteand\he ^ ons have exercised by those to whom the 

judge. powers of the State are delegated. Pirst, there 

must be some one invested with magisterial au¬ 
thority, giving the sanction and solemnity of his position to 
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the whole proceeding, who shall represent the law and say 
what the law is, and who shall have power to employ the force 
which the State places at the disposal of those it selects to ad¬ 
minister justice. Secondly, an enquiry has to be made into 
particular facts, evidence has to be received and weighed, and 
an opinion formed and pronounced as to the real merits of the 
case. The person who exercised the one function was spoken 
of by the Romans as magistrates; the person who exercised 
the other as judex. To the law, represented, pronounced, vin¬ 
dicated, by the magistrate, they applied the term jus: to the 
examination of contested facts by the judge, the term judicium. 
It is perfectly possible that the same person should act as 
magistrate and judge; but it is also possible that the two pro¬ 
vinces should be separated, and placed in the hands of different 
persons. Among the Romans the magistratus was a different 
person from the judex , until the introduction of the sys¬ 
tem of extraordinaria judicia. The two functions were 
kept almost entirely apart under the system of formula ?, 
and, from a comparatively early period of Roman history, the 
notion of a judge distinct from the magistrate was familiar to 
the national mind. After the expulsion of the kings, and 
during the time of the first period of the system of civil pro¬ 
cess, first the Consuls, then the pro;,tor, and in some cases the 
a-diles, acted ns the magistrate. As judex, any member of the 
senatorial body could act who was chosen by the mutual con¬ 
sent of the parties: if they could not agree, the choice was 
determined by lot. There was also a standing body of judges, 
the centumrirs, elected annually by the comitia, three from 
each local tribe, and divided into sections. They had special 
jurisdiction over questions of status, of dominium ex jure 
Quiritium, and of successions. Probably in cases involving 
any question into which the centumrirs were the proper per¬ 
sons to inquire, it was not open to the parties to ask for a judge, 
and the whole proceedings were earned on before the centum - 
virs. Lastly, in cases where the interests of peregrini were 
involved, the rccuperatores furnished the body who were to act 
the part of the judex. It may be added, that where the doubt- 
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Arbiters. 


Home in ear¬ 
ly times. 


ful circumstances of the case demanded that the judge, in pro¬ 
nouncing his opinion on the facts, should exercise a 
wider discretion than was ordinarily open to him, ho 
was spoken of as an arbiter. 

93. All judicial proceedings, whether before a 
jul^ialpro- magistrate, or a judge, were conducted publicly at 
eeedings at Rome. In early times, the magistrate sat in the 
forum , and openly dispensed justice to all comers. 
Nothing, perhaps, conveys a more correct picture 
of the ideas and feelings that lay at the bottom of the public 
life of a Roman citizen, while Home was still the rival of the 
Volscians, or the ^Equiatis, than the mode in which the actions 
of law were conducted. The magistrate and the judge of the 
patrician order, the distinction of days fasti and nefasti, the 
key to which only those, who knew the jus sacrum, possessed, 
the solemn and indispensable form of words by which every 
stage of the proceeding must be accompanied, would throw 
over the conduct of the action much of the same character 
which the existence of a privileged, and partly sacerdotal, order 
impressed on the whole body politic. 

First epoch 34. The most ancient and most important of 

Actions of law , the actions of law, the actio sacramenli *, brings 
actio sacra- |j e f ore us j n the most marked manner, the do- 

light in appeals to the external senses, and the 
use of symbolical acts, sanctioned by long usage and expressive 
in themselves, which belongs to the early times of so many 
nations. It was originally the only form of action; and every 
species of right could be enforced by it. When it-was em¬ 
ployed to enforce a right over things, the proceedings opened 
by the thing being brought before the magistrate (in jure); 
the claimants appeared, each touched it with a rod ( vindicta 
or festuca), and said, ‘ Hunc ego hominem (the instance given 
in Gaius is that of a claim to a slave) ex jure Quiritium 
meum esse aio secundum suam causam, sicut dixi. Ecce 
tibi vindictam inq)osui’ His adversary repeated the same 


* Gaius, iv. 13 . 
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words. At the same time that the words were spoken each party 
seized hold of the thing claimed; this was termed the manuunt 
consertio, and the imposing the rod was termed vindicatio. If 
the thing was one that could not be brought into court, a por¬ 
tion of it was brought to represent the whole. A piece of turf, 
a twig, a brick, or one sheep, stood in place of a field, a house, 
or a flock*. When the vindicatio and manuum consertio 
were over, the magistrate said to the parties, mittite arnbo 
hominem; both were to place their claims in his hands. Then 
came the wager, the sacramentum , each party challenging his 
adversary to deposit a certain sum, which the loser of the cause 
was to forfeit to the treasury of the people ( eeranum ), to be 
applied to the expenses of sacrifices. The law of the Twelve 
Tables fixed the amount of the wager at 500 or 50 asses, 
according as the value of the thing contested fell above or 
below 1000 asses. The formal words by which this was done 
are thus given by Gaius. He who had first gone through the 
vindicatio asked his adversary why he claimed it. Postulo 
anne dicas, qua e.v causa vindicaveris. Tho other replied 
that it was in conformity with right and law that he had made 
his claim. Jus peregri sicut vindictam impost/i: the first 
answered, Quando tu injuria vindicasti, I). L. aris Sacra¬ 
mento teprovoco ; ‘ I challenge you to a deposit of 500 pounds 
of copper’; and the other accepted the challenge by saying, 
Similiter ego te. The magistrate then awarded the possession 
of the thing contested, until a decision was pronounced, to the 
party that appeared to have the best right to it, requiring him 
to furnish security that it would be forthcoming at the proper 
time. These sureties were called pratdes litis et vindiciarum 
— lis signifying the thing contested itself, and vindicite $he 
fruits or profits which might arise from it before tho final 
sentence was given. After a certain delay, a judge was ap- 

* If the thing was an immoveable thero appears to have been an old 
ceremony of the parties going to the land or other immoveable thing 
and one expelling the other from it, and leading him before a magistrate 
(deductio). See Aulus Gellius ; Nod. Att . xx. 10; Cicero, pro Muramn , 
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pointed to examine the facts; he informed the magistrate what 
his decision was, and the magistrate gave effect to this decision 
by using the force placed at his disposal. When the right to 
be tried was a personal one, there was of course nothing that 
could be claimed by vindicatio, and the* action began at once 
with the wager. 


05. The details of the actio sacramenti furnish 

Actio per jh- go jj ve iy a pj c ture of the actual working of early 
die is post ida- J 1 o j 

tione/n. Homan law, that it is worth while to set them 

fully before us; but the other actions of law may 
be passed over with a much more cursory notice*; indeed, our 
knowledge of them is very deficient, as the portion of the manu¬ 
script of Gaius which contained a sketch of the proceedings is 
imperfect. We know that the action called j it die is postulatio 
was employed with regard to obligations, the machinery of the 
actio sacramenti being obviously but very ill adapted for 
enforcing rights against persons. We know little more than 
that the magistrate was asked to allow the appointment of a 
judge, or arbiter, to decide the matter in question; and that 
the form of action was probably adopted, not where some certain 
thing was asked for as the fulfilment of the engagement, but 
where a greater uncertainty in the circumstances of the case 
allowed a greater latitude of opinion, and where an appearance 
of good or bad faith would naturally colour the whole cause f. 
In the year a.u.c. 510 (as it is conjectured) the lex Silia insti- 

tuted a new form of action where the obligation was for 
C ondictio. ... . . ° 

the giving a definite sum of money, and a lex Cal- 

parnia (a.u.c. 5‘^0) extended the scope of the action to all ob¬ 
ligations for any certain definite thing This action was 
called condictio, because the plaintiff gave notice ( condicere) 
to the defendant that he must appear before the magistrate, at 
an interval of thirty days, to receive a judge. 


* Gaius, iv. 12. 

t Prcedamm a majoribiis accepimus morem rogaadi judicis , si ea ro- 
garemus qux salva fide facere possit .— Cicero, de Off. iii. 10. 

X Gaius, iy. 19. 
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96. There were two other actions of law*, that 

vuinulin- P er mamts injectionem , and that per pignoris 
jectionem. captionem. These were, however, not really actions 
so much as methods of obtaining execution. If it 
was a right over a thing that was claimed, then, if the sentence 
was in favour of the claimant, the magistrate at once put the 
claimant in possession of the thing, having recourse to force, 
mantis militaris, if necessary. But when a right against a 
person had to be enforced, there was nothing which could be 
thus handed over; the remedy was against the person, the 
liberty of the defeated adversary, and.the action per jnanus 
injectionem was the means by which the successful litigant 
exerted his power. He laid hands on him, man us injecit, and 
brought him before a magistrate, stating that he had been cast 
in the previous suit; if this was denied, a judex was appointed, 
and inquiry made whether judgment had really been given 
against him as alleged. If this was found to be the case, ho 
was adjudicates to the claimant, and then, being brought before 
the magistrate, was addictus, or assigned over to him, and 
became the slave of his creditor. To the principle that the 
person, and not the property, of the debtor was bound, an ex¬ 
ception was made when the debt was due to the military service, 
the fund for sacrifices, or the public treasury +• The cre¬ 
ditor, in such cases, might seize on anything belonging to 
the debtor, and take it as a pledge for the payment 
Adw per 0 j? t } JC debt. This pignoris capio was only spoken 

pignoris . . . , 

atpionetn . of as an actio because it was conducted with certain 
solemnities, and accompanied by the repetition of a 
peculiar form of words. 

97 . Such forms of action were necessarily re- 

Svppreision p ] ftce( j by others more convenient as Rome ad- 
of the actions L ...... rTM 

of law. vunced m civilization. They were in a great 

measure suppressed by the lex CEbutia (about 
a.u c. 673), and afterwards, in the time of Augustus, by the 


* Gaius, iv. 21. 


t Gaius, iv. 26. 



62 


INTRODUCTION. 


leges Julits . They were, however, long retained in cases where 
the centumviri were the proper judices, that is, in questions 
of Quiritian ownership and disputed succession; and a fictitious 
process, termed in jure cessio, which was nothing else than an 
undefended action at law, in which a disputant gave up (cessit) 
before the magistrate (in jure ) the thing in dispute, was re¬ 
tained as a ready means of many legal changes, such as manu¬ 
mission* or adoption, long after the actions of law had fallen 
into disuse. 


98. The changes wrought by intercourse with 

freond ept'ch ; foreign nations, the new duties of extended 
the system of ° 

formula:. dominion, and tho stimulus given to the national 

mind by the long internal struggles which had 
now subsided, produced a corresponding change in the mode in 
which justice was administered. A new system succeeded to 
the old leg is actiones; the magistrate was more 

‘the second s t ron gty marked off from the judex , and it was 
period. the directions which the former gave the hitter that 
constituted the important feature of the new system 
of procedure. At home the praetors, of whom there were 
eighteen in the days of Pomponius*, and one or two other 
magistrates; and in the provinces the frees ides or products, 
who held conventus or assizes in the principal towns at stated 
intervals, sat as magistrates. As judices there were, in certain 
cases, the recuperatores, in others the centumviri; but prin¬ 
cipally those citizens whose names appeared in the yearly list 
drawn up by the praitor ( judices in alho reluti). The long 
struggle between the senate and the equites for the exclusive 
right to furnish judges ended in the judges ceasing to be taken 
entirely either from the senate or the equites ; and two, at least, 
out of the five decuries of judges appearing in the album were 
taken from a comparatively humble class. 

99. The directions which the magistrate sent to 
Formvlce. the judge were always conveyed in a formal shape, 
and the word formula ? was used to express the 


* Dig. i. 2. 34. 
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different forms in which directions were given. These formula 
were preserved and collected, and it became the great object of 
the contending parties that the right formula should be used 
in their case, the judge not being allowed to depart from the 
instructions he received. As there was no legal form to bind 
the magistrate, he could easily vary the formula so as to render* 
substantial justice, and had thus a ready means of availing 
himself of any equitable doctrine, which a more refined juris¬ 
prudence or his own sense of what was right suggested to him. 
These formula , so flexible in their general character, yet 
couched in terms always precise and simple, and as little 
varying from ordinary precedent as possible, furnish one of 
the many admirable instances of the power of the Romans to 
express correctly the subtlest legal ideas. 

^ 100. To show what those formula were, it will 

a*formula, perhaps be best to give at length one of those 
we find in Gaius, and then to explain its different 
parts. One which wo may collect from different sections of the 
Fourth Book runs thus:— 

Judex esto ; Quod Aulus Ayerius Numerio Neyidio ho- 
minem vendidit} si jmret Numcrium Neyulium Aulo Ayerio 
sestertium X. mi Ilia dare oportere, judex Name Hum Neyi- 
dium Aulo Ayerio sestertium X. millia condemnato, si non 
jmret, also!rito *. 

Judex esto is merely the order for the appointment of the 
judgo, aud is not, strictly speaking, a part of the formula. 
From ‘ quod ' to ‘ vendidit' is what is called the demonstrate; 
from * si paret' to ‘ dare oportere' is the intentio; and from 
‘ judex' to the end is the condemnatio. The formula or¬ 
dinarily consisted of these three parts—the demonstratio , the 
intentio, and the condemnatio. 

101. The demonstratio is the statement of the 
Demonstratio. fact or facts which the plaintiff alleges as the 
ground of his casef. Aulas Agerius, the plaintiff, 


* Gaius, iv. 40-43. 


t Gaius, iv. 40. 
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says that he has sold a slave to Numerius Negidius. The 
demonstratio varied, of course, with each particular case. 

102. The intentio was the really important part of 
Intentio. the formula. It was a precise statement of the de¬ 
mand which the plaintiff made against {tendebat in) * 
.his adversary. It was necessary that it should exactly meet the 
law which would govern the facts alleged by the plaintiff, if true. 
Whether Aulus Agerius has sold this slave to Numerius Negi¬ 
dius at the price he alleges, and whether the debt is still owing, 
this is what the judex has to determine; if the judge thinks 
he has \si paret), then the judge is instructed to pronounce 
his judgment against him; if he thinks he has not {si non 
paret), he is to be acquitted. 

103. The condemnatio is the direction to con- 
Condemnatio. demn or acquit according to the true circumstances 
of the case f. The judex was only a private citizen, 
and, unless specially authorized by a magistrate, could have no 
power to pronounce a judicial sentence. It is to he observed 
that the condemnatio was always pecuniary; the judge was 
always directed to condemn to a payment of money, never to 
do or give a particular thing. In three particular actions, how¬ 
ever, and perhaps in more, the judge was directed to ‘adjudicate’ 
a thing, in the sense of dividing it out among several litigants. 
These three actions were those brought to divide a family 
inheritance, to divide the property of partners, and to settle 
boundaries. In these actions there was an additional part of 
the formula running thus: quantum adjudicari oportet, 
judex Titio adjudicate. This was culled the adjudicatio ; 
60 that in these actions the parts of the formula' were four 
— demonstratio, intentio, adjudicatio, and condemnatio. Of 
course when a thing, and not a sum of money, was claimed, it 
was not possible for the magistrate always to fix a precise sum 
in which the defendant was to be condemned. Sometimes, 
therefore, the condemnatio merely fixed the maximum as the 
sum, and ran duntaxat X. millia condemnato. Sometimes the 


* Gjlivb, iv. 41. 


t Gaius, iv. 42. 
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direction was still more indefinite, and the sum was left to the 
discretion of the judge. Quanti ea res erit, tantam pecuniam, 
dc. condemnato. When the object of the suit was to get a 
thing, as, for instance, to get back a slave whom the defendant 
kept from the plaintiff, some such words as nisi restituat were 
inserted in the condemnatio. The defendant was only to pay 
the money if he refused to restore the thing. 

104. The intentio sometimes stood quite alone, 
Praijudicialis , Al ,, , ...... - . ^ 

formula and was then called a pnvjudiciahs formula*; 

when this was the case, the object of the action 
was merely to establish a point which it was necessary to have 
settled with a view to a future action. The decision of such a 
preliminary point was called a prwjudicium. Of course the 
intentio took any form that best suited the case; and it was 
the intentiones that were so carefully preserved as precedents, 
and so keenly debated by the contending parties. Sometimes 
the grounds of the defence made part of the intentio. The 
defendant might admit the plaintiff's statement, but say that 
there were special circumstances to tako this particular case out 
of the general rule of law under which it would naturally fall. 
He might own, for instance, that he had bought a slave at the 
price alleged, but say that he had been induced to do so by 
fraud. This plea was called an exceptio (i. e. a 
hjLteptio. ou ^ } an d was ma de to form part of the in¬ 

tentio, some such words as these being added: si in ea re nihil 
do/o malo Auli Agerii factum sit neque fiat. The plaintiff, 
again, might have something to urge as an exception in reply 
. to this plea: his answer was called replicatio; if 
^ ‘ the defendant had a further answer, it was called a 

duplicatio, the plaintiff’s further reply a triplication and so on. 
Thero was also sometimes an accessory part of the formula 
called the prascriptio , placed, as its name denotes, at the 
beginning of the whole formula for the purpose of limiting the 
enquiry. The plaintiff might, for instance, wish that, in en- 


* Gaius, iv. 44. 133. 
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forcing a security on which payments were due from time to 
time, the action brought to try whether this security was valid 
should only affect his claim to payments already due, so that if 
he failed he might have a further action for future payments. 
In such a case some such words as ea res agatar cujus rei 
dies fuit (let the enquiry only be made as to the sum for the 
payment of which the time has arrived) were prefixed to the 
formula. Gradually, however, the prascriptio fell into dis¬ 
use, and the intentio and exceptio were so constructed as to 
serve every purpose for which it had been employed. 


Litis con¬ 
test at io. 


105. In the Roman system of civil process the 
time when a contested right was to be considered as 


really made the subject of litigation, was very care¬ 


fully marked. It was very necessary that this should bo clearly 


ascertained. The claimant in whose favour the ultimato decision 


was given, was entitled to all that accrued to the thing claimed 
from this moment; and when once a point had been submitted 
to litigation, it could not be again litigated, both parties sur¬ 
rendering all their interest into the hands of the court, which 
assigned to the successful claimant such a fresh interest in the 
thing claimed, as might appear to be due to him. This time 
was marked by each party, at the end of the proceedings before 
the magistrate, calling bystanders to witness, that they sub¬ 
mitted the matter to the decision of the judge*. This was 
called the litis contestalio. In process of time the ceremony 
might be omitted, or at any rate become a mere form, but 
the conclusion of the proceedings before the magistrate {in 
jure ) still formed the crisis at which the claims of the different 
parties were considered to be finally submitted to the decision 
of the law. The litis contestatio belongs, of course, to all 
the three periods of the Roman civil process : but it is so often 
spoken of with reference to actions under the formulary system, 
that it is, perhaps, most convenient to notice it here. 


* Test irs, sub voce Contestari. — Big. xxviii. 1. 20. 
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Meaning of 
the word ac¬ 
tion under 
the system of 
formula?. 


106. Actio meant, under the system of the ac¬ 
tions of law, a particular form of procedure: 
under that of the formula, it meant the right 
granted to a plaintiff by the magistrate to seek 
what was due to him before a judge. Sometimes, 
however, the formula by which the judge was to determine 
the right, and sometimes the judicium , the proceedings by 
which the judge determined the right, were spoken of as if 
formula, judicium , and actio wore synonymous terms. Under 
the system of formula there were many divisions of actions, 
according to the form which the right given by the magistrate 

assumed. The most important division, perhaps, 
Divisions of , . . . . . . ^ 

actions . was that actions m rcm and in personam *. 

If the object of the proceedings was to enforce a 
right to a thing, then the formula ran ‘ si parct hominem Auli 
Agcrii essef if to enforce an obligation, then the formula ran 
si pa ret Numerium Negidium Auli Agerii dare oportere; and 
it was according to this difference in the intentio that actions 
were said to bo in rem or in personam. Vindicatio camo to 
be used as a generic term for actions in rem, and condictio 
for actions in personam. Another important division was that 
of actiones in jus concepts and in factum conccpta +. In 
the former, tlio judge had to decide whether the claim of the 
plaintiff was legally just ; in the latter, whether a particular 
fact was true. If it were true, then the magistrate directed the 
judge to pronounce a particular sentence, and by this means 
many claims were enforced which by the letter of the law were 
not valid. In an actio in jus concepta, the judge was directed 
to inquire, for instance, whether, according to the usual rules of 
law, a valid contract had been made. In an actio in factum 
conccpta, ho was directed to inquire whether Aulus Agerius 
did a particular thing; if he did, the magistrate, making the 
law for the particular case, provided what was to be the conse¬ 
quence. Another division of action separated those which 


* Gaius, iv. i. 


t Gaius, iv. 37. 45. 47. 
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were established by law or precedent for the enforcement of 
some particular right ( direct<v) from the utiles*, that is, those 
which, by an extension of the direct#, embraced cases analo¬ 
gous to, but not among those to which the direct# applied. 
Sometimes, again, actions were said to be stricti juris +, when 
the judge was to decide rigidly according to the letter of the 
. law, as opposed to those borne fidei, in which he was to allow 
his decision to be affected by equitable considerations, the 
nature of the case determining whether one or the other kind 
of action was appropriate. There are also numberless other 
divisions of actions, into which it is unnecessary to enter hero ; 
one species, however, the actiones arbilrariie J, deserves a 
passing notice. In these actions the judge had the power of 
calling on the defendant to give such compensation to the 
plaintiff as he might think fit to direct. They were, therefore, 
especially adapted to secure a plaintiff receiving the particular 
thing which had been the subject of a contract, and not its 
money value. ; The judge made a preliminary order command¬ 
ing the defendant to give the tiling, and only enforced the 
pecuniary condemnation in case of his refusal or inability to 
restore the thing itself. 

107. In speaking of actions under the system of 

iTbtfiV&lCtS • • • 

formal#, it is impossible to pass over without notice 
■ the interdicts of the praetor §, though they were only inciden¬ 
tally connected with actions. An interdict was an order issued 
j by the praetor, and was in fact an edict addressed to a particular 
j individual with reference to a particular thing. Vim fieri veto, 
exhibias, restituas, * I forbid you to have recourse to violence, 
you are to produce, you are to restore’: such were the forms 
in which these commands were couched. Interdicts were 
granted, generally where some danger was apprehended, or 
some injury was being done to something to which a public 
character attached; as, for instance, if a road was stopped up ; 

1, but they were also granted to protect private interests, if the 


* Gaius, iv. 38. 
| Gaius, iv. 47. 


t Gaius, iv. 62. 
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necessity for the interference of a magistrate was immediate. 
If the person to whom tho interdict was addressed acquiesced 
and obeyed the preetor’s injunction, nothing remained to he 
done; but if he refused to obey, the magistrate then referred 
to the decision of a judge, whether the terms of the interdict 
ought to be complied with. For instance, the interdict rem 
restitaas might have been issued; hut the person to whom it 
was directed might deny that by law he was bound to restore 
tho thing. On his stating this to tho magistrate, the magis¬ 
trate would give an action to try tho question, shaping the 
terms of the interdict into the intentio of the formula, si paret 
A. A. rem restituere oporterc, dtc. And ;t is thus that inter¬ 
dicts are connected with actions, as their validity depended on 
no action being brought to contest them, or the result of an 
action being to support them. 

„ ... 108. There were under the system of for- 

Krtraorduutna , , . . 

judicia. muue certain cases which the magistrate de¬ 

cided without sending to a judge. In these 
cases tho magistrate was said extra ordincm cognoscere , and 
the proceedings were termed extra ordincm coynitiones , 
judicia , or actiones. Among the cases in which the magis¬ 
trate proceeded in a summary way, were restitutiones in into - 
yrum, (that is, certain cases in which he restored a person 
suffering from something from which he ought not by law to 
suffer, to the same position as he had occupied before the 
injury was sustained,) and cases relating to Jideicommissa. 
But ho was called upon most frequently to proceed in this way 
in order to give execution to the sentence of a judge. The 
old modes of execution, the manus inject ip and pig nor is capio, 
remained, though under a mitigated form; but a new method 
of execution was also permitted by the prmtor, and was much 
more generally adopted. The creditors were placed in full 
possession of all that the debtor hud belonging to him; his 
persona was, in fact, transferred to them. This was termed 
the missio in honorum possessionem. After a certain delay, 
the creditors sold their interest in tho debtors property to tho 
person who would offer to pay the largest proportion of the 
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sums they claimed. He became the purchaser, and this 
emptio bonornm transferred to him the persona, or legal 
existence of the debtor, who thereby suffered a capitis demi- 
nutio, and became, in the language of the law, ‘ infamous.’ 
It was in the exercise of his * extraordinary’ jurisdiction that 
the magistrate goye this mode of execution. 

77 ' l e iol P er iod °f the Roman system 

oft. he ho man °f civil process, the period of extraor din aria 

systemof civil indicia , this summary jurisdiction was the only 
process. .... J ° J 

The extraor- jurisdiction the magistrate exercised. There was 

dinarh.judi- no longer any distinction between jus and judi- 
l ' la> cium; the magistrate and the judge were the 

same person. By a constitution published a.d. 294, Diocle¬ 
tian directed all magistrates in the provinces to decide causes 
themselves. The practice was, in course of time, extended 
throughout the whole of the empire; and in the days of Jus¬ 
tinian, it was possible to speak of the or dinar ia judicia as 
quite past *. 

110. In the days of the later emperors, the provinces 
‘ ' were classed together into pnefectures. Over each 

province was a prases, who had a vicarius, or vice-president, 
under him, and who, either himself or by his vicar ius, tried all 
cases above a certain amount, fixed by Justinian at 300 solidi; 
cases below that amount were tried by inferior judges, called 
judices pedanei. The great cities, such as Constantinople and 
Alexandria, were under a separate jurisdiction. The praetorian 
prefect was the head judge of appeal; but a final appeal lay to 
the emperor himself. 

111. In the time of Justinian, an action was 
cedure . 1 begun by the plaintiff announcing to a magistrate 

that he wished to bring an action, a proceeding 
which was termed the denuntiatio actionis, and furnishing a 
short statement of his case; this statement, called the libellus 
convcntionis , the magistrate sent by a bailiff of the court 


* Inst. iv. 15. 
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( executor ) to the defendant. The parties or their procurators 
appeared before the magistrate, and the magistrate decided the 
case. Exceptio was still used as the term to express the plea 
of tho defendant, which he generally, of course, reduced to 
writing, but apparently not only was he not obliged to do so, 
hut it was not even necessary in all cases for the plaintiff to 
put his plaint into writing; if he did not, the executor would 
merely tell the defendant, by word of mouth, that an action 
had been brought against him, perhaps adding a general state¬ 
ment of tho object for which it was brought. The litis con - 
testatio took place directly the magistrate began to hear tho 
cause. The condemnation was no longer merely a pecuniary 
ono, but the system of execution was not materially different 
from what it had been under the praetorian system. 




IN STITUTION UM 

JUSTINIANI 

PROOSMIUM. 


IN NOMINE 110MINI NOSTRI JESU 
CIIR1STI. 

I mperator Cesar Ft. wins, .TVsHNIV- 
Nl'K, Alamanicus, Guthicus, FlUN- 
ctcus, Germanicus, Anticus, Ai.ani- 
t’US, Vandalicus, Afriuanus, PIUS, 

FELIX, INULYTUS, VICTOR AC TRIUM- 
I’lIATon, SEMPER Ac OUST US CUPID .E 
LEOUM JUVENTUTI. 

Imporatoriam majestatem non so- 
him arrais dccoratam, setl etiarn legi- 
bus oportct esse arrnatam, ut utrum- 
quc tempus et bellonmi etpacis recto 
possit gubernari; et princeps Ito- 
lnanns victor existat non solum in 
hostilibus pradiis, sed etiam per le- 
gitimos tramites calumniantium ini- 
quitatcs expellens, et fiat tam juris 
rcligiosissimus, quam victis hostibus 
triumpliator. 

1. Quorum utrmnque viam cum 
sutumis vigiliis summaque providen- 
tia, annucnte Deo, perfocimus. Fit 
bellicos quidem sudores nostros bar- 
bnricfe gentes sub juga nostra de¬ 
ducts cognoscunt, et tam Africa quam 
aliflo numerosrc provinciiv post tanta 
tcmporum spatia, nostris victoriis a 
coelesti Numino pru'stitis, iterum di- 
tioni Romanic nostroque additre ini- 
perio protcstantur; omnes voro po- 
puli legibus jam a nobis promulgalis 
vcl conipositis roguntur. 


IN the name of OUR LORD JESUS 
CHRIST. 

Tiie Emperor C-f.sar Flavius Justi- 

NIANUS, VANQUISHER OF THE ALAMANI, 

Goths, Francs, Germans, Antes, 
Alani, YandaIjS, Africans, pious, 
happy, glorious, triumphant con¬ 
queror, ever August, to the youth 
desirous of studying the law, 
greeting. 

The imperial majesty should bo 
not only made glorious by arms, but 
also strengthened by laws, that, alike 
in time of peace aqd in time of war, 
the state may be well governed, and 
that the emperor may not only be vic¬ 
torious in the field of battle, but also 
may by every legal means repel the 
iniquities of men who abuse the laws, 
and may at once religiously uphold 
justice and triumph over his con¬ 
quered enemies. 

1. By our incessant labours and 
groat care, with the blessing of God, 
wo havo attained tins double end. 
The barbarian nations reduced under 
our yoke know our efforts in war; to 
which also Africa and very many other 
provinces bear witness, which, after 
so long an interval, have been re¬ 
stored to the dominion of Rome and 
our empire, by our victories gained 
through the favour of heaven. AH 
nations moreover are governed by 
laws which we haw cither promul¬ 
gated or arranged. 



PROCEMIUM. 


71 

2. Et cum sacratissimns constitu- 
tiones an tea confusas in luculentam 
ereximus consonantiam, tunc nostram 
extendimus curam ad immensa vete- 
ris prudential volumina; et opus des- 
peratum, quasi per medium pvofun- 
dum euntes, coolest! favore jam adim- 
plovimus. 

3. Cumque lioc Deo propitio per- 
actum esi, Triboniano viro magni- 
tico, magistro et exqua'Store sncri 
palatii nostri, nec non Theopliilo et 
Dorotheo viris illustribus, nntecesso- 
ribus noslris (quorum omnium soler- 
tiam et legum scicntiam et circa nos¬ 
tras jussiones fidem jam ex multis 
rerum argumentis accepimtis) con- 
vocatis, mandavimus speeinlitcr ut 
nostra auctoritate nostrisque snasio- 
nibus Institutiones coniponerent, ut 
liceat vobis prim a legum cunabula 
non ab antiquis fabulis discere, sed 
ab irnperiali splendore appetcre; et 
tam aures quam animje vestrte. nihil 
inatile nihilque perperam positum, 
sed quod in ipsis rerum obtinet argu- 
raentis, accipiant. Et quod priore 
tempore vix post quadriennium prio- 
ribus con tinge bat, ut tunc conslitu- 
tiones imperatorias legerent, hoc vos 
aprimordio ingrediamini: digni tanto 
lionore tantaque reperti felicitate, ut 
ct initium vobis et finis legum erudi- 
tionis a voce prineipali procedat. 


4. Igitur post libros quinquaginta 
Digestorum seu Pandectarura, in qui- 
bus omne jus antiquum collatum est, 
quos per eumdem virum excelsum 
Tribonianum nec non ceteros viros 
illustres et facundissiinos confecimus, 
in lios quatuor libros easdem Insti¬ 
tutiones partiri jtissimus, ut sint to- 
tius legitim oe acientise prim a ele¬ 
ments. 

6. In quibus breviter expositum 
est et quod antea obtinebat, et quod 
postes desuetudine inumbratum im¬ 
perial! remedio illuminatum est. 

6. Quas ex omnibus antiquorum 
Institutionibus, et prsecipue ex com- 


2. When we bod arranged and 
brought into perfect harmony the 
hitherto confused mass of imperial 
constitutions, we then extended our 
care to the endless volumes of an¬ 
cient law; and, sailing as it were 
across the mid ocean, have now com¬ 
pleted, through the favour of heaven, 
a work we once despaired of. 

3. When by the blessing of God 
this task was accomplished, we sttm- 
moned the most eminent Triboninn, 
master and ex-quiestor of our palace, 
together with the illustrious Tlioo- 
pliilus and Dorotheus, professors of 
law, all of whom have on many occa¬ 
sions proved to us their ability, legal 
knowledge, and obedience to our 
orders; and we specially charged them 
to compose, under our authority and 
advice, Institutes, so that you may no 
more learn the first elements of law 
from old and erroneous sources, but 
nppreliend them by the clear light of 
imperial wisdom; and that your minds 
and ears may receive nothing that is 
useless or misplaced, hut only what 
obtains in actual practice. So that, 
whereas, formerly, the foremost among 
you could scarcely, after four years’ 
study, read the imperial constitutions, 
you may now commence your studies 
by reading them, you who have been 
thought worthy of an honour and a 
happiness so great as that the first 
and last lessons in the knowledge of 
the law should issue for you from 
the mouth of the emperor. 

4. When therefore, by the assist¬ 
ance of the same eminent person 
Tribonian and that of other illustri¬ 
ous and learned men, we had com¬ 
piled the fifty books, called Digests 
or Pandects, in which is collected the 
whole ancient law, wo directed that 
these Institutes should be divided 
into four books, which might serve 
as the first elements of the whole 
science of law. 

5. In these books a brief exposi¬ 
tion is given of the ancient laws, and 
of those also, which, overshadowed 
hy disuse, have been again brought 
to light by our imperial authority. 

0. These four books of Institutes 
thus compiled, from all the Institutes 
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nientariis Gaii nostri tam Tnstitutio- 
num quara return cotidianorum, aliis- 
qno multis commentariis composites 
cum tres priedicti viri prudentes nobis 
obtulerunt, et logimus et cognovimus 
et plenissimum nostrarum constitu- 
tionum robur eis accominodavimus. 


7. Summa itaque ope et alaeri stu¬ 
dio lias leges nostras accipite; et 
vosmetipsos sic eruditos ostendite, ut 
spes vos pulcberrima foveat, toto legi- 
t.imo opere perfecto, posse ctiam nos- 
tram rempublicam in partibus ejus 
vobis credendis gubernari. 


D. CP. XI. calend. docemliris, D. 
Justiniano PP. A. III. cons. 


left us by the ancients, and chiefly 
from the commentaries of our Gaius, 
both from his Institutes and his Jour¬ 
nal, and also from many other com- 
mentaries, were presented to us by 
the three learned men we have above 
named. We read and examined 
them, and have accorded to them all 
the force of our constitutions. 

7. Receive, therefore, with eager¬ 
ness, and study with cheerful dili ; 
gence, these our laws, and show your¬ 
selves persons of such learning that 
you may conceive the flattering hope 
of yourselves being able, when your 
course of legal study is completed, 
to govern our empire in the different 
portions that may be entrusted to 
your care. 

Given at Constantinople on the 
eleventh day of the calends of De¬ 
cember, in the third consulate of the 
Emperor Justinian, ever August. 




LIBER PRIMUS. 


Tit. I. DE JOSTITIA ET JURE. 

.Tustjtia cst constant ct perpotua Justice is the constant and per- 
voluntas jus suum cuique tribucndi. petual wish to render every one his 

due. 

T). i. 1. 10. 

The term jus (id quod jussum est), in its most extended 
sense, was taken by the Roman jurists to include all the com¬ 
mands laid upon men that they are hound to fulfil, both the 
commands of morality and of law. The distinction between 
commands which are only enforced by the sanction of public 
or private opinion, and those enforced by positive legal sanc¬ 
tions, may seem clear to us; but the Roman jurists, in speaking 
of the elementary principles and divisions of jurisprudence, did 
not keep law and morality distinct. Celsus defines jus as ars 
boni et ivqui. (D. i. I. 1.) This extension of the term would 
sink positive law in morality; that only would be supposed to 
be commanded which ought to be commanded. The confusion 
arose principally from the view of the law of nature, borrowed 
from Greek philosophy by the jurists. (See Introd. sec. 14.) 

Jus, used in its strictly.legal sense, has two principal mean¬ 
ings. It either signifies law, that is, the whole mass of rights 
and duties protected and enforced by legal remedies, or it 
means any single right, that is, any faculty or privilege ac¬ 
corded by law to one man accompanied by a correlative duty 
imposed on another man. Jus i finer is, for instance, is the 
right given to one man of going through the land of another 
who is placed under a duty (oblvjatio) to let him pass. Neither 
a right nor a duty can exist without the other. (See Introd. 
sec. 36.) 

1. Jurisprudentia est divinarmn 1. Jurisprudence is the knowledge 
atquo humanarum rerum notitia, of things divine and human; the 
justi atque injusli scientia. science of the just end the unjust. 

D. i. 1. 10. 2. 
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Jurisprudent^ is the knowledge of what is jus, and jits, 
according to the theory of the law of nature, laid down what 
is commanded by right reason, this right reason being common 
to nature, or, as the Homans more often said, to the Gods, and 
to man. The knowledge of divine things was therefore neces¬ 
sary, as well as the knowledge of human things, to say wliat 
were the contents of jus. Both this and the preceding defi¬ 
nition are taken at random out of the writings of Ulpian, are 
unintelligible unless taken in connection with a philosophical 
theory from which they are here dissevered, and are quite out 
of place at the beginning of an elementary treatise on law. 
(See Introd. sec. 34.) 


2. His igitur generaliter cognitis, 
et incipientibus nobis exponere jura 
populi Ttomani, ita videntur posse 
tradi commodissime, si primo levi ac 
siraplici via, post deinde diligentis- 
sima^atquo exaetissima interpreta- 
tione singula tradnntur. Alioquin, si 
statim nb initio rudem ndhuc ct in- 
firmum animum studiosi multitudine 
aut varietate rerum oneraverimus, 
duorum alterum, aut desertorem stu- 
diorura cfficiemus, aut cum magno 
labore, siope etiam cum diflidentia 
qute plerunique juvenes averlit, serius 
ad id perducemus, ad quod levioro 
via ductus sine magno labore et sine 
ulla diflidentia maturius perduci po- 
tuisset. 


3. Juris prnjcepta sunt lure : lio- 
ncste vivere, alterum non lmdere, 
suum cuique tribnere. 

4. Hujus studii dute sunt position es, 
publicum et privatum. Publicum jus 
est, quod ad st&tum rei Romanic spec- 
tat; privatum, quod ad singuloi'um 
utilitatem. Hicendum est igitur de 
jure private, quod tripertitum est; 
collectum est enim ex naturalibus 
proeceptis aut gentium aut civilibus. 


2. Having explained these general 
terms, we think we shall commence 
our exposition of the law of the Ro¬ 
man people most advantageously, if 
we pursue at first a plain and easy 
path, and then proceed to explain 
particular details with the utmost 
care and exactness. For, if at the 
outset we overload the mind of the 
student, while yet new to the subject 
and unable to bear much, with a mul¬ 
titude and variety of topics, one of two 
things will happen—we shall either 
cause him wholly to abandon his 
studies, or, after great toil, and often 
after great distrust of himself (the 
most frequent stumbling-block in the 
way of youth), we shall at last con¬ 
duct him to the point, to which, if 
he had been led by an easier road, 
he might, without great labour, and 
without any distrust of his own 
powers, have been sooner conducted. 

3. The maxims of law are these: 
to live honestly, to hurt no one, to 
give every one his due. 

4. The study of law is divided into 
two branches; that of public and that 
of private law. Public law regards 
tho government of the Roman Em¬ 
pire; private law, the interests of in¬ 
dividuals. We are now to treat of the 
latter, which is composed of three 
elements, and consists of precepts 
belonging to natural law, to the law 
of nations, and to the civil law. 


D. i. 1. 1. 2. 

Both the jus publicum and the jus privatum fall under 
municipal law, that is, the law of a particular state. Publicum 
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jus in sacris, in sacerdotibus, in magistratibus consistit. 
(D. i. 1. 2.) Public law regulates religious worship and civil 
administration ; private law determines the rights and dudes of 
individuals. The threefold division of private law given in the 
text is discussed in the next section. 


Tit. II. DE JURE NATURAL!, GENTIUM ET CIVILE 


Jus naturale est, quod natura 
omnia animalia docuit; nnm jus istud 
non liumani generis proprium est, 
sod omnium animalium glia' in coelo, 
qua; in terra, quie in mari nascunlur. 
lime descendit inffris atquo feminai 
conjunctio, quam nos matrimonium 
appellamus; liinc libororutn procre- 
atio, bine edneatio. Yidcmus ctenim 
cetera quoque animalia istius juris 
peritia censcri. 


The law of nature is that law which 
nature teaches to all animals. For 
this law does not belong exclusively 
to the human race, but belongs to all 
animals, whether of the earth, the 
air, or the water. Hence proceeds 
the union of male and female, which 
we term matrimony; hence the pro¬ 
creation and bringing up of children. 
We see, indeed, that all the other 
animals besides man are considered 
as having knowledge of this law. 


D. i. 1. 1. 3. 


In the Introduction (sec. 14) a sketch has been given of wlmt 
the jurists meant by the lex naturx. It was the expression of 
right reason inherent in nature and man, and having a binding 
force as a law. It was contrasted with the jus cirile, the old 
strict law of Rome (Introd. sec. 10), and also with the jus gen¬ 
tium, the sum, that is, of the law found to obtain in other 
nations besides the Romans, as well as in Roman law. (Introd.- 
sec. 12.) There thus arose the threefold division of law adopted 
in the last paragraph of the last title; but the jus gentium 
and the jus naturale were often placed in the same head of 
division, for the law common to all nations was but tbe embodi¬ 
ment and indication of what right reason was supposed to com¬ 
mand to all men. Thus while the threefold division of law was 
ndopted by some jurists, a twofold division was adopted by 
others, and is adopted in the next and the last paragraphs of this 
title, Justinian first borrowing from Ulpian, who adopted the 
threefold division, and then from Gaius, who adopted the twofold. 

Unfortunately, in order to givo a notion of jus naturale , 
Justinian has borrowed a passage from Ulpian, in which that 
jurist runs off into a subsidiary and divergent line of thought. 
It is easy to see that if we begin to make inherent reason the 
foundation of law, we may find it necessary to take.into ac¬ 
count the community of actions which, in some of the primary 
features of physical life, reason or instinct suggests to man and 
animals. If jus is that which nature commands, m'ture may 
he said to command tlio propagation of the species in animals 
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ns much ns in man, and thus there would be a jus common to 
animals and to men. A jurist, to whom the theory of the lex 
natural was familiar, might easily pursue the subject to a point 
in which men and animals seemed to meet. But the main theory 
had nothing to do with animals, as it looked only to the reason 
inherent in the universe and in man, and in considering what 
the Roman jurists meant by jus naturale this fragment of 
Ulpian may be almost entirely dismissed from our notice. 


1. Jus autem civile vel gentium ita 
dividitur. Omnes populi qui leyibus 
et moribus regnntur, partim suo pro- 
prio, partim communi omnium horni- 
mim jure utuntur; tiarn quod quisque 
populus ipse sibi jus constituit, id 
ipsius civitatis proprium est, voca- 
turque jus civile, quasi jus proprium 
ipsius civitatis. Quod vero naturalis 
ratio inter omnes homines constituiL, 
id apud omnes perneque custoditur, 
vocaturque jus gentium, quasi quo 
jure omnes gentes utuntur. F.t popu¬ 
lus itnque liomanus partim suo pro- 
prio, partim communi omnium homi- 
mim jure utitur: qum singula qualia 
sint, suis locis pi’oponemus. 


2. Sed jus quidem civile ex una- 
quaque civitate appellatur, vcluti 
Athenicnsium: nam si quis \elit 
Solonis vel Draconis teges appellare 
,ius civile Atlieniensium, non erraverit. 
Sic enim ct jus quo populus Ro- 
manus utitur, jus civile Rornanorum 
nppellamus, vel jus Quiritium quo 
Quirites utuntur; Romani enim a 
Quirfno Quirites appellantur. Sed 
quotiens non addimus nomcn cujus 
sit civitatis, nostrum jus significamus : 
sieuti cum poetam dicimus nee addi- 
inns nomen, subauditur apud Grtecos 
egregius Homerus, apud nos Virgi- 
lms. Jus autem gentium omni 
humano generi commune cst; nam 
usu exigents et humanis necessita- 
tibus, gentes humanae quaedam sibi 
eonstituerunt. — Bella etenim orta 
sunt et captivitates secutee, et servi- 
tutes qua* sunt natural] juri con¬ 
traries ; jure enim naturali ah initio 
omnes homines liberi nascebantur. 
El ex hoc jure gentium, omnes pene 


1. Civil law is thus distinguished 
from the law of nations. Every com¬ 
munity governed by laws and cus¬ 
toms, uses partly its own law, partly 
laws common to all mankind. The 
law which a people makes for its own 
government belongs exclusively to 
that state, and is called the civil law, 
as being the law of the particular 
stato. But the law which natural 
reason appoints for all mankind ob¬ 
tains equally among all nations, and 
is called the law of nations, because 
all nations make use of it. The peo¬ 
ple of Rome, then, are governed 
partly by their own laws, and partly 
by the laws which arc common to 
all mankind. We will take notice 
of this distinction as occasion may 
arise. 

2. Civil law takes its name from 
the stato which it governs, ns, for 
instance, from Athens ; for it would 
be very proper to speak of the laws 
of Solon or Draco as the civil law of 
Athens. And thus the law, which 
the Roman people make' use of, is 
called the civil law of the Romans, 
or that of the Quirites, as being used 
by the Quirites; for the Romans are 
called Quirites from Quirinus. But 
whenever we speak of civil law, with¬ 
out adding the name of any stale, wo 
mean our own law; just as the 
Greeks, when “the poet” is spoken 
of without any name being expressed, 
mean the great Homer, and we Ro¬ 
mans mean Virgil. The law of na¬ 
tions is common to all mankind, for 
nations have established certain laws, 
as occasion and the necessities of 
human life required. Wars arose, 
and in their train followed captivity 
and slavery, both which aro contrary 
to the law of nature ; for by that law, 
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contractus introducti sunt, ut emptio all men are originally born free. Fur- 

venditio, locatio, conduclio, societas, tlier, by the law of nations almost all 
deposition, mutuum et alij innumera- contracts were at first introduced, as, 
biles. for instance, buying and selling, let¬ 

ting and hiring, partnership, deposits, 
loans, ancl very many others. 

D. i. 4. 5. 

The term jus civile , ns used here, entirely depends for its 
meaning on the contrast between it and the jus gentium. 
When the jurists came to examine different systems of laws, 
they found much in each that was common to all. This common 
part they termed the jus gentium : and the residue, the part 
peculiar to each state, they called jus civile. The contracts of 
sale, hiring, and the others mentioned in the text, were, they 
found, carried on much in the same way in every country, and 
they therefore assigned them to the head of jus gentium, and 
contrasted them with forms of contract which were peculiar to 
the old Roman law, and were therefore considered part of the 
jus civile. In the usual sense of jus civile, in which it means 
the old law of Rome prior to the jus honorarium (see Introd. 
sec. 10), these contracts were part of the jus civile, that is, they 
were part of, and were recognized by, the old law, but they 
were also part of the'general law of nations, no forms peculiar 
to Roman law being necessary for their creation. 

3. Constat autem jus nostrum auL 3. Our law is written and unwritten, * 

c\ scrip to nut, ex non seripto, ut apud just as among the Greeks some of ' 
Gvireos Ttov vo/xmv ol fxcp tyypa(f)ot, llieir laws were written and others 
ot Se aypa<j)oi. Senpuun jut> u->t lex, not written. The written part con-j 
piobisciiii, seualus-consulta, priori- sists of laws, plebiscite, senatus-con- j 
pum plaeita, mngistratuum edicta, suite, enactments of emperors, edicts ; 
response prudentium. of magistrates, and answers of juris¬ 

prudents. 

4. Lex est quod populus Romanus, 4. A law is that which was enacted 
senatono mngistrntu interrogante, by the Roman people on its being 
veluti consule, constituebat. Plcbis- proposed by a senatorian magistrate, 
citum est quod plebs, plebeio mngis- as a consul. A plebiscitum is that 
trutu interrogante, veluti tnbuno, which was enacted by the plebs on 
constituebat. Plebs autem a populo its being proposed by a plebeian 
eo differt, quo species a genere; narn magistrate, ns a tribune. The plebs 
appellatione popub miiversi cives sig- differs from the people as a species 
nilieantur, connumeratis etiam patii- from its genus; for all the citizens, 
ciis et senatoribus. Plebis autem including patricians and senators, are 
appellatione,sine pntrioiis etsenatori- comprehended in the people; but the 
bus, ceteri cives significantur. Sed et plebs only includes citizens, not being 
plebiscita, lata lege Horton sin, non patricians or senators. Plebiscite, 
minus valere <piam legos cooperunt. after the Hortensian law had been 

.passed, began to have the same force 
as laws. 
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Gai. i. 3. 

A lex or populi scitum, to use a word made by the commen¬ 
tators oil the analogy of plabiscitum, was passed originally 
only in the comitia curiata ; after the establishment of the 
comitia centuriata, in both these comitia; but, excepting in 
the ease of conferring the imperium, almost always in the 
centuriata. (Sec Introd. see. 15 ) 

The lex Hortensia , 407 A.u.ci., had been preceded by the 
lex Valeria, 001 a.u.c., and the lex Publilia, 414 a U.C., by 
both of which it was provided that plebiscita should bind the 
whole people. Either the effect of their provisions had been 
disputed, or exceptions had been made to them, or perhaps 
the extension of the authority of the plebiscitum which they 
gave was not so complete as their terms would seem to imply. 
(Nieb. 2. 300.) The term lex is very frequently applied to 
plebiscita as well as to populi scita. (See Introd. sec. 0.) 


5. Sonatas consultUin est quod 
senatus jubot atque constituit: nam 
cum auetus esset populus Itoraanus 
in eum modum ut difficile esset in 
unum oum convocari legis sanciendio 
causa, aiquum visum est senatum vice 
populi consuli. 


5. A senatus consult am is that which 
the senate commands and appoints: 
for, when the Roman people was so 
increased that it was difficult to as 
semble it together to pass laws, it 
seemed right that the senate should 
be consulted in tho place of the 
people. 


Gai. i. 4 ; D. i. 2. 2. 0. 

Senatus-consulta had in some instances the force of a 
law even.in the times of the republic, for we have a few pre¬ 
served of a date antecedent to the Ccesars, which undoubtedly 
lmd the force of law; but tbev all relate to matters of social 
administration, such as forbidding burial within the city, or 
the importation of wild beasts. (See Introd. sec. 17.) lint 
*- we cannot speak of senatus-con suit a as a substantial pnrt of 
the general legislation till the times of the emperors, when 
: they superseded every other except the emperor’s enactments. 
The appeal of the emperor to their authority dwindled down 
almost immediately into a mere form. (Cod. i. 14. 12. 1 ., in 
presenti leyes condere soli imperalori concessum est.) 


0. Sed et quod principi placuif, 
legis habet vigorem; cum lege regia 
qu* de ejus imperio lata est, populus 
ei et in eum orane imperium suum et 
potestatem concessit. Quodcurnque 
ergo imperator per epistolam consti¬ 
tuit, vel cognosceus decrevit, vel 
edicto prtreepit, legem esse constat; 


0. That which seems good to the / 
emperor has also the force of law; ! 
for the people, by the lex regia, which 
is passed to confer on him his power, 
make over to him their whole power 
and authority. Therefore whatever the 
emperor ordains by rescript, or decides 
in adjudging a cause, or lays down by 
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edict, is unquestionably law; and it is 
these enactments of the emperor that 
are called constitutions. Of these, 
some aro personal, and are not to be 
drawn into precedent, such not being 
the intention of the emperor. Sup¬ 
posing the emperor has granted a 
favour to any man on account of his 
merit, or inflicted some punishment, 
or granted some extraordinary relief, 
the application of these acts does not 
extend beyond the particular- indi¬ 
vidual. But the other constitutions, 
being general, are undoubtedly bind¬ 
ing on all. 

Gat. i. S ; D. i. 4. I. 

The imperial constitutions, though known in the time of the 
previous emperors, first attained, under Hadrian, the position 
of being in reality the only source of law. They were of three 
kinds; first, epistoUv, letters or answers to letters addressed 
by the emperor to different individuals or public bodies, or 
man data, orders given to particular officers, and rescrip ta, 
answers given by the emperor to magistrates who requested his 
assistance in the decision of doubtful points; secondly, judi¬ 
cial sentences, decreta , given by the emperors (Bk. ii. 15. 4); 
both these kinds having force only by serving as a precedent in 
similar cases; and thirdly, cdicta , or laws binding generally on 
all the subjects of the emperor. (See Introd. sec. 1G.) 

It is here said, on the authority of Ulpian (D. i. 4. 1), that 
the emperor derives his authority from the lex regia. This docs 
not refer to any one law of that name; but to the law of the 
comilia curiata by which the imperium was conferred. Gaius 
says, 1. 5, nee nnquam dubitatum est quin principis constitutio 
leg is vicem obtincat cum ipse imperator per legem imperium 
accipiat. This law was a relie of that by which the king had 
been invested with the royal authority, intrusted to him by the 
curia representing the populus; and it was considered that 
the emperor was in like manner invested with all the power of 
the Homan people transferred to him on his receiving the im¬ 
perium. (See Introd. sec. 10.) 

7. Piu'iorum quoque cdicta non 
modicum juris obtinent auctoritatem. 

Hoc etiam jus honorarium solemus 
appollorc, quod qui lionorem gerunt, 
id ost magistrates, auctoritatem hjiio 
juri dederunt. 1‘roponebant et n'dilos 
curules edictum de- quibtmlnm causis, 
quod edictum juris honorarii portio 
est. 

u 2 


7. The edicts of the praetors aro 
also of great authorit 3 r . The.se edicts 
aro called the honorary law, because 
those who bear honours jn the state, 
that is, the magistrates, have given 
them their sanction. The curule 
a'diles also used to publish an edict 
relative to certain subjects, which 
edict also became part of the jus 
honorarium. 


LIB. I. 

ha? stint quat constitutiones appel- 
Inntur. l’lano ex bis qumdani sunt 
person ales, qua' nec ad exempkmi 
trahuntur, quoniam non hoc pririceps 
vult; tiam quod alicui ob meritum 
indulsit, vel si cui p ton am irrogavit, 
vel si cui sine exemplo suhvenit, per¬ 
sonam non transgreditur. Alia*, autcra 
cum gcnerales sint, ontnes procul du- 
bio tenent. 
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Gai. i. 6 ; D. xxi. 1. 1. 

Papinian says (D. i. 1. 7), that the jus prwtorum was intro¬ 
duced by the praetors, adjucandi cel supplendi cel corriycndi 
juris civilis gratia. New circumstances, new habits of think¬ 
ing, and, in the case of the pnetor. peregrin us, a new scope foi 
authority, compelled the praetor to use an equitable power, and 
frequently equitable fictions, to extend the narrow limits of the 
old civil law. (Sec Introd. sec. 12.) The decisions by which 
lie did this were called edicta. At the beginning of his year 
of office, the proctor published a list of the rules by which he 
intended to be bound, and this was called the t’dictum per¬ 
petuum , because it was to apply to all cases that might fall under 
it during the year of office, and was not made, like ail edictum 
repent in um, to meet a particular case. Of course each praetor 
borrowed much from his predecessors, and thus the edict, or 
rather all that was not new in it, was called the edictum trala- 
titium. (Ctc. Ad. At. v. 21.) The lex Cornelia (b.c. 07) 
forbad a proetor to depart during his term of office from the 
edict he had promulgated at its commencement. In the time 
of Hadrian, a jurist named Salvius Julianus, who filled the 
office of praetor, systematized and condensed the edicts of pre¬ 
ceding praetors into one which he called the edictumperpetuum, 
and thus this term, edictum perpetuum , which generally means 
the edict for the year, is sometimes the name of this work of 
.Tulianus, which was intended, no doubt, to serve as the basis 
for future annual edicts. (Sec Introd. sec. 19.) 


8. Responsa prudentium sunt sen- 
tent i)e et opiniones eorum qui bus 
permissum crat jura condcre. Nam 
antiquitus institutum erat, ut essent 
qui jura publice interpretarentur, 
quibus a Cnesare jus respondendi 
datum est, qui jurisconsulti appella- 
bantur: quorum omnium sentential 
et opiriionea earn nuctoyitatem tene- 
bant, ut judici recedere a responso 
eorura nonlieeret, utest constitutum. 


8. The answers of the jurispru¬ 
dents are the decisions and opinions 
of persons who were authorized to 
determine the law. For anciently it 
was provided that there should be 
persons to interpret publicly the law, 
who were permitted hy the emperor 
to give answers on questions of law. 
They were called jurisconsulti; and 
the authority of their decisions and 
opinions, when they were all unani¬ 
mous, was such, that the judge could 
not, according to the constitution, re¬ 
fuse to be guided by their answers. 


Gai,. i. 7. 

See Introd. secs. 13. 20. 

It is to the change in the position of the jurists effected by 
Augustus (sec. 20), that allusion is made in the words quibus 
a Ctesare jus respondendi datum est, and it is to the consti¬ 
tutions of Hadrian (sec. 20) a«d Theodosius (tec. 27), that 
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the words judici recedere a responso eorum non liceret, ut 
est constilutum, refer. 

0. Ex non scripto jus venit, quod 0. The unwritten law is that which 
usus comprobavit: nam diuturni usage has established; for ancient 
mores consensu utentium comprobati customs, being sanctioned by the con- 
legem imitantur. sent of those who adopt them, are 

like laws. 

D. i. 3. 33. 

Quid interest suffragio populus voluntatem steam declaret 
an rebus ipsis et fact is l (13. i. 3. 32.) The Roman jurists 
did not trouble themselves to ascertain very accurately whence 
laws derive their binding force. The vague expression in the 
text mores legem imitantur, and the question asked in these 
words of the Digest leave undecided the question of the 
relation of customs to laws. The Roman law held that cus¬ 
toms could not only interpret Jaw ( optima leg uni interpres 
consuetudo, 1). i. it. 37), but also abrogate it. In the last 
section of this title it is said that the enactment of a state 
may be changed tacito consensu populi, and in the Digest 
(i. 3. 32. 1) it is expressly stated that leges tacito consensu 
'omnium per desuetudinem abrogantur. The Code, certainly, 
lays down (viii. 53) that the authority of a custom is not so 
great that it can “ conquer reason or law.” We may escape 
from the difficulty by supposing the Code to be speaking of 
particular not general customs. A law fallen into desuetude 
might be abrogated by general custom, but a particular custom, 
opposed to public utility or express enactment, would not bo 
suffered to prevail. 

10. Et non ineleganter in duas 10. The civil law is not improperly 

species jus civile distributum esse divided into two kinds, for the divi- 
videtur; nam origo ejus ab institutes sion seems to have had its origin in 
duarum ci vita turn, Athenarum scilicet the customs of the two states Athens 
et Lacediomonis fluxisse videtur. ■ in and Lacedromon. For in these states 
his enim civitatibus itn agi solitum it used to be the case, that the Laee- 
erat, ut Lacedmmonii quidem magis dtemonians rather committed to me- 
ea quo? pro IfegibtPs observarent, me- mory what they observed as law, while 
morire mandarent-, Athenienses vefs, the Athenians rather observed as law 
oa qua' in legibus scripta comprehen- what they had consigned to writing, 
dissent, custodirent. * and included in the body of their laws. 

It is hardly nefcessary to say, that the distinction between 
written and unwritten law must always exist where Jaws are 
written at all, and where no attempt has been made to express 
all law in positive terms; and that this Greek origin far the 
two branches of Roman law is quite imaginary. 

11. Sed naturalia quidem jura qute 11. The laws of tmMire, which all 
apud omnes gentes pertequo servan- nations observe alike, being esta- 
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tur, divina quadam providentia con- 
stituta, semper firma atqne immuta- 
bilia permanent. Ea vcro qme ipsa 
sibi quieque civitas constituit, su-po 
rautori solent, vol taeito consensu 
populi, vel alia postea lege lata. 


blislied by a divine providence, re¬ 
main ever fixed and immutable. But 
the laws which every state has en¬ 
acted, undergo frequent changes, 
cither by the tacit consent of the 
people, or by a new law being subse¬ 
quently passed. 


G \l. i. 1; D. i. 8. 3*2. 1. 

Justinian, abandoning the threefold division of Ulpian, 
which he had adopted in the earlier paragraphs of this chapter, 
now follows the twofold division of Gaius (i. 1), into jus 
naturale and jus civile. 


Tit. III. DE JURE PERSONARUM. 


Orane autem jus quo utirnur vcl 
ad personas pertinet, vel ad res, vel 
ad actiones. Et prius de personis 
videamus : narn parum est jus nosse, 
si persona' quarum causa constitution 
est, ignorentur. Sutniua itaque di- 
visio do jure personarum h»*c est, 
quod omnes homines aut libcri sunt, 
aut servi. 


All our law relates either to per¬ 
sons, or to things, or to actions. Let 
us first speak of persons; as it is of 
little purpose to know the law, if we 
do not know the persons for whoso 
sake the law was made. The chief 
division in the rights of persons is 
this: men are all either free or 
slaves. 


G u. i. 8. 

In-Gailis, and in the Institutes of Justinian, obligations are 
treated of under the head of things. The division of law which 
compels them to be so treated is obviously inaccurate, for ac¬ 
tions themselves are just aS much things as obligations ; and 
if obligations were classed under the head of things because 
they are a mode of obtaining things, there is the objection to 
the classification, that the obtaining a thing is only an ulti¬ 
mate and accidental result,.not a necessary part, of an obliga¬ 
tion. 

Every being capable of having and being subject to rights 
was called in Roman law a persona. (See Introd. sec. 87.) 
Thus not only was the individual citizen, when looked at as 
having this capacity, a persona, but also, corporations and 
public bodies. Slaves, on the contrary, were not persona \ They 
had* no rights. (See Introd. sec. 88.) . The word persona has 
also another sense. It was used not only for the being who 
had the capacity of enjoying rights and fulfilling duties, but 
also for the different characters or parts in which this capacity- 
showed itself; or, to borrow the metaphor suggested hv the 
etymology of the word, for the different masks or faces which 
the actor wore in playing Ins part in the drama of civic and 
social life. Thus, for instance, the same man might have the 
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persona patris, or tutoris, or mariti; tliat is, might he re¬ 
garded in his character of father, tutor, or husband. 

Status or caput (legal standing) is the correlative of per¬ 
sona. Status is the legal capacity of a persona: persona is 
that which has a status. In Homan law there were recognized 
three great heads of this legal capacity: the status libertatis, 
the capacity to have and be subject to the rights of a free¬ 
man ; the status ciintatis, the capacity to have and be subject 
to the rights of a Homan citizen ; and the status familiee, the 
capacity to have and be subject to the rights of a person stti 
juris. The extent and meaning of each of these capacities is 
to be determined by contrasting it with its corresponding nega¬ 
tive, that is, with the absence of the capacity spoken of. In 
order to determine the capacity of freemen, wo must speak of 
the position of slaves: in order to determine the capacity of 
a citizen, we must speak of thejDosition of a }iere<jrinus : in 
order to determine the capacity of a person sui juris, we must 
speak of the position of a person not sui juris. The discus¬ 
sion of those points occupies the rcftiaindcr of the first book 
of the Institutes. 


1. lit libertas quidum, ex qua etium 
liheri vocantur, cst nutuiulis faoulias 
ejiis quod cuiquo ikeoro libet, nisi si 
quid vi nut jure prohibetnr. 

2. Servitus autem est constitutio 
juris gentium, qua quia doinmio alicno 
eontra natnram subjicitur. 


1. Freedom, from which men nre 
said to be free, is the natural power 
of doing what we each please, unless 
prevented by force or by law. 

2. Slavery is an institution of the 
law of nations, by which one man is 
made the property of another, con¬ 
trary to natural right. 


I), i. 5. 4. 1. 

Tlie institution of slavery was the one thing in which the 
jus ffpntium seemed to be irreconcilable with the jus naturale; 
and it was this, probably, more than anything else, that made 
some of the jurists adopt the threefold division of law. 


a. Servi autem ex eo appullati sunt, 
quod iniperatores captives vendere, ac 
per hoc servaro nec occidere solent: 
qui etium maueipia dicti sunt.,<3o quod 
ab hostibus menu capiuntur, 

4. Servi autem aut nasenntur aut 
Hunt. Nascuntur ex ancillis nostris : 
fiunt aut jure gentium, id cst ex cap- 
tivitato; aut jure civili, cum liber 
homo, major viginti annis, ad pre- 
tium participandum sese venunulari 
passus est. 


3. Slaves are denominated servi, 
because generals order their captives 
to be sold, and tlms preserve them, 
anti dp not put them to death. Slaves 
are also called mancipia, because they 
are taken from the enemy by the 
strong hand. 

4. Slaves either are born or become 
so. They are borh so when their 
motlior is a slave; they become so 
either by the law of notions, that is, 
by captivity, or by the civil law, as 
when a free person, above the ago of 
twenty, suffers himself to be sold, 
that he may share the price given for 
him. 
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J). i. 5. a. 1. 

Children horn out of the pale of lawful marriage always 
followed the condition of the mother; and as slaves were in¬ 
capable of contracting a lawful marriage, in the peculiar sense 
of “lawful” adopted by Roman law, the children of a female 
slave were necessarily slaves. They were called venue when 
born nnd«reared on the property of the owner of their mother. 
(See Introd. sec. 40.) 

Jn order to prevent a fraud, by which a person, having 
allowed himself to be sold, turned round on the purchaser 
and claimed his liberty as being free-born, a law, perhaps the 
Se?iatus consultnm Clamlianum (D. xl. 8. 5), enacted that 
the pernetrator of the Iraud should be bound by his statement, 
and be held to be a slave. In the early law of Rome, it may 
be observed, a citizen could really sell himself so as to lose his 
freedom; but be always retailed a right of redemption. 

There were other modes by which slavery could arise under 
the Roman law, as (1) when a free woman had commerce with 
a slave, or (2), when malefactors were condemned to the amphi¬ 
theatre or the mines, the guilty parties were, held in law to be 
slaves. These latter modes of -legal slavery were abolished by 
Justinian. (J3k. iii. 12. 1. Nov. 22. cap. 8.) Lastly, (8) an 
emancipated slave, if guilty of ingratitude towards his master, 
might be reclaimed to slavery. (I). xxv. 8/0.) 

In the older law, addiriio , that is. delivery of the person to 
a creditor by way of execution for a debt, the being detected in 
furtum manifestum, and omitting to be inscribed in the tallies 
of the census in order to defraud the revenue, were each a 
cause of slavery; but these causes had become obsolete long 
before the time of Justinian. 

5. In servorum conditione rmlla 5. In the condition of slaves there 
est differentio, in liheiis inultre dif- is no distinction ; but there are man} 
ferentia'sunt: aut enim suntingenui distinctions among free, persons; for 
nut libertini. they are either bom free, or lia\e 

been set free. 

D. i. 5. 5. 5. 

In the later empire there was introduced what may be almost 
termed a difference in the condition of slaves by the institution 
of coloni, that is, persons attached to the soil, axcripti ylcTne, 
passing with it, and bound to. remain cm it, but entitled to 
retain for their own use all they could gain from it beyond the 
value of a yearly payment, which they had to make to the 
owner of the soil, and enjoying also all the family rights of 
freemen. 
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Tit. IV. DE INGENUIS. 

Tngenuus est is qui, statim ut natus A person is ingeifuus who is free 
est, liber est, sive ex duobus ingenuis from the moment of his birth, by 
matrimonio eiiitns est, sive ex liber- being born in matrimony, of parents 
tinis duobus, sive cx altero hbertmo who have been either both born free, 
et altero ingonuo. Sed etsi quis ex or both made free, or one of whom 
malre nascitur libera, patre servo, in- has been born and the other made 
gemms mhilominus nascitur: quem- free ; and wheir the mother is free, 
admodmn qui ex metre libera et and the father a slave, the child never- 
ineerto patre natus est, quoniam vulgo tlieless is born free : just as he is if bis 
coneeptus est. SuHieit autem liberum mother is free, and it is uncertain who 
fuisse matrern oo tempore quo nasei- is his father ; for he had then no legal 
tur, licet"aucilla eonceperit. Et e father. And it is sufficient if the mo- 
contrario si libera eonceperit, deinde tber is free at the time of the birth, 
ancdla facta pariat, placuit cum qui altliougb a slave when she conceived; 
nascitur liberum nasci; quia non and conversely, if she be free when 
debet calamitas matris ei nocerc, qui she conceives, and is a slave when 
in ventre est. Ex Ins illud qinvsitum she gives birth to her child, yet the 
est, m aneilla pra-gnans manunnssa child is hold to be born free; for the 
sit, deinde aneilla postea factea pepe- misfortune of the mother ought not 
rent, liberum an sorvum pariat? Et to prejudice her unborn infant. The 
Murcellus probat liberum nasci; question hence arose, if a female slave 
suffieit cnim ei qui in ventre est, with child is made free, but again be- 
hberam matrern vel medio temporo comes a slave before the child is born, 
liabuisse: quod verum est. wlietlier the child is born free or a 

slave ? Marcellus thinks it is born 
free, for it is sufficient foi* the unborn 
child, if the mother has been free, al¬ 
though only in the intermediate time s 
and this fs true. 

Gai. i. 11. 83. 80, 00; D. i. f». 5. 

If a child was horn in matrimonio , a tic which could only, 
in the eyes of the civil law, be contracted between two free 
persons, the child was free from the moment of conception. 
If it was not horn in matrimonio, then it followed the con¬ 
dition of the mother; and' it was her condition at the time of 
birth, not at that of conception, which decided the statux of 
the child. It was only by a departure from the strict theory 
of law that the enjoyment of liberty by the mother before the 
birth was allowed to make the child free. (Gai. i. 89.) 

1. Cum autem ingenuus aliquis 1. When a man lias been born free 

natus sit, non officit illi in senitute lie docs not cease to be ingenuus, be- 
fuisse, et posten nmmimissuin esse; cause ho 1ms been in the position of 

s/cpissinie enim eonstitutum est, mi- a slave, and has subsequently been 

talibus non oflicere mununiissioiicm. enfranchised; for it lias been often 

settled that enfranchisement does not 
prejudice the rights of birth. 

In servitute fuixxe. This does not mean to have been a 
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slnve, but to have been in the position of ono. As if a free¬ 
born child were considered erroneously to be a slave, nnd were 
manumitted, and then his free birth were discovered, his status 
would bo that of an ingenuus, and not of a libertinus. 


Tit. V. DE LIBERTINIS. 


Libertini sunt, qi\[ ex justa servi- 
tute mnnumissi sunt. Manuinissio 
autem est datio libertatis; nam qunm- 
diu quis in servitute est, raanui et 
potestati suppositus est, et manimiis- 
stts liberatur potestate. Qiue res a 
jure gectinm originem sumpsit, ut- 
pote cum jure naturali omnes liLeri 
nasei'ientur, nec esset nota rnanu- 
missio, cum servitus esset incognita. 
Sed posteaquam jure gentium servi¬ 
tus invasit seeutum est benefiemm 
manumissionis ; et cum 11110 naturali 
nomine homines appellarentur, jure 
gentium tria genera esse emperunt, 
liberi et liis contrariuni ser\i, et ter- 
tium genus libertini, qui desierant 
esse servi. 


Freedmen are those who have been 
manumitted from just servitude. Ma¬ 
numission is the process of free¬ 
ing from “the hand.” For while any 
one is in slavery, he is under “ Hie 
hand” and power of anotUer, but by 
manumission he is freed from this 
power. This institution took its l'iso 
from the law of nations; for by the 
law of nature all men were born live; 
and manumission was not heard of, 
as slavery was unknown. But when 
slavery came in by the law of nations, 
the boon of manumission followed. 
And whereas all wore denominated 
by the one natural name of “men,” 
the law of nations introduced a divi¬ 
sion into three kinds of men, namely, 
freemen, and in opposition to them, 
slaves; and thirdly, freedmen who 
had ceased to be slaves. 


Gai. i. 11 ; D. i. 1. 4. 

In some few cases a sltive could obtain liberty without manu¬ 
mission. Many of these cases are enumerated in the .Digest 
(xl. 8). A slave, for instance, who was abandoned by his 
master on account of. disease or infirmity (ob gravem injirmi- 
tatem), was pronounced free by an edict of Claudius. 


1. Multis autem modis manumis- 
sio procedit, aut enim ex sacris con- 
stitutionibus in sacrosanctis ecclesiis, 
aut vindicta, aut inter amicos, aut 
per epistolam, aut per testamentum, 
aut per aliam quanilibet ultimum 
voluntatem. Sed et aliis multis modis 
libertas servo competere potest, qui 
tarn ex veteribus quam ex nostris 
constitutionibus introducti sunt. 


1. Manumission is effected in vari¬ 
ous ways; either in the face of Uu» 
Church, according to the imperial 
constitutions, or by the vindicta , or 
in the presence of friends, or by let¬ 
ter, or by testament, or by any other 
expression of a man’s Inst will. And 
a slave may also gain bis freedom in 
many other ways, introduced by the 
constitutions of former emperors, and 
by our own. 


Gai. i. 17;.D. xl.; C. i. LI; vii. 0. 1, 1. 

A manumissio was said to bo legitim a when made in ono 
of the three ways recognized by the old law. These three modes 
of effecting u legitima manumissio were census, vindicta, and 



LIB. I. TIT. V. 


91 


testamentum. A manumissio was made ; 1st, censu, i. e. by 
tlio master and the slave appearing before the censor at the 
time of the census being taken, and the slave’s name being, 
at the master’s desire, enrolled on the gensus list. This modo 
was obsolete in the time ’of the empire (Ulp. Reg. i. 8. 
Gal. i. 140). 2nd, vindicta , i. e. by means of a fictitious suit 
called causa liber alis (D. xl. 12), in which a person, termed 
the assert or libertatis, that is-, a friend of the slave, or in bis 
place a lictor, asserted before the preetor that the slave was 
free, by touching him on'the head with a wand (which repre¬ 
sented the hast a or symbol of proprietorship), and thus 
claiming him as against the master. In token of his consent, 
the master turned him round and then let him go, and the 
magistrate pronounced him free. 3rd, testamento (D. xl. 4), 
i. e. by testament. Freedom might be given by testament, either 
as a legacy to the slave himself, in which case the slave was 
called orcinus, because his patron, i. e. the person to whom he 
owed his liberty, was dead when he gained it; or the heir might 
be charged to grant or procure the liberty of the slave. Jf a 
slave was made by testament conditionally free, he was said to 
be statu liber—statu liber est, qui statutam et destinatam in 
ten/pus re l conditionem Ubertatem ha bet (D. xi. 7. 1). The 
solemnities attached to manumission by the vindicta ceased to 
be strictly observed long before the time of Justinian. Al¬ 
though the magistrate was at his country seat (J). xl. 2. 8), no 
lictors present, or the master silent, the manumission was still 
held good. But manumission was not always legitima. Usage 
and the proctor’s authority established gradually many other 
less formal methods of- accomplishing the same object, and 
the imperial constitutions added others. Of those mentioned 
in the text, that in presence of the Church was established by 
Constantine, a.d. 81(5 (0. i. 13). The ceremony was gene¬ 
rally performed at some , one of the great feasts, and it was 
necessary it should take place before the bishops. Freedom 
could also be given by a master writing to a slave ( per 
cpistolani), or declaring before his friends ( inter aniicos ), 
that he gave the slave liberty, or by his making a codicil 
to that effect ( per quamfibet aliam ultimam voluntatem ), 
witnesses, however, being necessary in each of these cases 
(0. vii. 6. 1 ; C. vii. G. 2 ; 0. vi. 30. 8. 3). Other methods 
are noticed in the Code (vii. G. 3-12), all based* upon an 
implied wish of tlio masters to free the slave. 

2. Servi autem a dominis semper 2. Slaves may bo manumitted by 
manumitti solent, adeo lit vel in trans- tlieir masters at any time; even when 
itu manumittantur, veluti cum prictor the magistrate is only passing along, 
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aut p noses ant proconsul in balneum 
vel in tbeatrum eant. 

3. Libertinorum autem status tri- 
pertitus antea fuerat: nara qui macu- 
mittebantur, modo majorem et jus- 
tam libertatem consequebantur, et 
fiebant cives Romani; modo inino- 
rem, et Latini ex lego Junia Norbana 
fiebant; modo inferiorem, et fiebant 
ex lege iElia Sentia dedititiorum nu- 
mero. Sed dedititiorum quidem pes- 
sima conditio jam ex multis teinpori- 
bus in desuetudinem ablit, Latinorum 
vero noiuen non l’requentatur. Ideoque 
nostra nietas omnia augere et in me- 
liorem statum reducere desiderans, 
dunbus constitutionibus hoc emcn- 
da\it et in pristinum statum per- 
duxit: quia et a primis urbis Roma- 
eunabulis una atque simplex libertas 
competebat, id est, ea quam liabebat 
manumissor ; nisi quod scilicet liber- 
tinus sit qui manumittitur, licet ina- 
numissor ingenuus sit. Et dcditi 
tios quidem per constitutionem nos 
tram expulimus, quam promulgavi- 
mus inter nostras decisiones, per 
quas suggcrente nobis Trilioniano, 
viro excqjso, qmvstore, antiqui juris 
altercationes placavimus. Latinos 
autem Junianos, et oinnem quit* circa 
eos fuerat observantiam, alia consti- 
tutione per ejusdem qua-storis sug- 
gestionem correximus, qua; inter im- 
periales radiat sanctiones ; et oinnes 
libertos, nullo nec eetatis manumissi, 
nec dominii manumissoris, ncc in 
manumissionis modo discrimine ha- 
bito, sicuti an tea observabatur, civitnte 
Roinnna donavinuis, mnltis inodis 
odditis per quos possit libertas servis 
cum civitate Rornana, qua; sola cat in 
pracsenti, pnestaii. 


as when a prtetor, or pr/rses, or pro- 
consul is going to the baths, or the 
theatre. 

3. Freeclmen were formerly divided 
into three classes. For those who 
were manumitted sometimes obtained 
a complete liberty, and became Roman 
citizens; sometimes a less complete, 
and became Latins under the lex 
Juma Norlmna; and sometimes a 
liberty still inferior, and became dedi- 
tilii , by the lex JElui Sentia. Rut 
this lowest class, that of the dedititii , 
has long disappeared, and the title of 
Latins become less frequent; and so 
in our benevolence, which leads us 
to complete and improve everything, 
we have introduced a great reform 
by two constitutions, which re-esta¬ 
blished the ancient Usage ; for in the 
infancy of the state there was but one 
hbei tv, the same for the enfranchised 
slave as for the person who manu¬ 
mitted him ; excepting, indeed, that 
the person manumitted wus a freed- 
nian, while the manuuiittor was free- 
horn. AYe have abolished the class 
of dcdi/i/ii l>y a constitution published 
among our decisions, by which, at the 
suggestion of the eminent Tribonian, 
the quivstor, we have put an end to 
difficulties arising from the ancient 
law. AVe have also, at his suggestion, 
altered the condition of the Lntmi 
Juniani , and corrected the laws which 
related to them, by another constitu¬ 
tion, one of the most remarkable of 
our imperial ordinances. Wo have 
made all freodmen whatsoever Roman 
citizens, without distinction in the 
age of the slave, or the interest of 
the manumit tor, or the mode of manu¬ 
mission. AVe have also introduced 
many new methods, by which slaves 
may become Roman citizens, the only 
liiml of liberty that is now conferred. 


Gat. i. 12-17; Cod. vii. 5, fi. 

For a oomplete emancipation it was originally necessary that 
the owner should have quiritury, i. e. complete ownership (see 
Introd. sec. 02) of the slave, and that the ceremony should bo 
public. If the ownership were less full, or the ceremony 
private, the slave lived in a state of freedom, and the praetor 
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forbad the master to exert his strictly legal power of reasserting 
his right to the services of the slave; but the condition of the 
slave as regarded the state was not changed, and at his death 
his master took all his property. 

By the lex JFAia Sentin, a.d. 4, it was enacted that, to make 
the emancipation complete, that is, to make the slave a citizen, 
a third requisite should be added. He was to be thirty years 
old; or else, if he were under that age, the ceremony was to 
be performed by vin dicta, after the reason for the emancipation 
had been held good by a consilium, consisting, at Rome, of five 
senators and five e quit os; in the provinces, of twenty recu- 
pera tores (Gai. i. 17-20). 

The lex Junta Norbana was made a.d. 19; and the effect 
oT its provisions, coupled with that of the 1<m: JElia Scntia, 
was to place those whose emancipation was defective in any 
one of these three requisites on the footing of the Latini, that 
is, they might marry and trade with Romans on the footing of 
Roman citizens, but could not vote at elections or fill public 
offices. Further, they could not become heirs, legatees, or guar¬ 
dians, except in an indirect mode, and could only make a testa¬ 
ment by the cumbrous form of familuc empfio (Uli*. Bey. 20. 8. 
See Introd. sec. 75) ; and at their death their original owner 
took their property exactly as if they had never ceased to be 
slaves (see 13k. iii. Tit. 7, sec. 4, in ipso ultimo spirilu simul 
an imam ot libertatem amittebant). But there were many 
ways in which a libertus , in this position, could attain citizen¬ 
ship ; as by an imperial rescript, by proving before a magistrate 
his marriage and the birth of a child, or by going through the . 
ceremony of emancipation again and fulfilling the three con¬ 
ditions requisite (this was called iteratin'), or by the modes 
alluded to by Ulpian (Bey. 3. 1) in the words militia, nave, 
(vdi/ieio, pistrino, that is, by military service, building a ship 
and carrying wheat for six years, making a building, or 
establishing a bakeshop. (Gai. i. 22, 23, 24-28. 31 ; ii. 275 ; 
iii. 50, et seq .) The lex AAia, Sentia further provided that 
slaves who bad been guilty of a crime for which they had been . 
put in chains, branded, or put to the torture, should, by eman¬ 
cipation, be only raised to the level of dedititii, that is, of 
people vanquished in war. They enjoyed personal liberty, but 
that was all. They could not trade except on the footing of 
strangers; could not mflke a testament; were forbidden to live 
within a hundred miles of Rome, on pain of being themselves 
sold, together with all their property; they coftld never become 
citizens; and at their dcatli their master took all their property, 
by right of succession if the emancipation had been complete; 



91 LIB. I. TIT. VR 

and if not, by the right an owner always had to the slave’s 
peculium. (Gai. i. 12-15. 25 27; iii. 74-70 ) 

All these distinctions were abolished by Justinian tiullo ncc 
tetalis manumissi, nec dominii manumit ten tin, nec in mo do 
manumission is discrimine habito (C. vii. 5 and 0); and under 
his legislation a slave became at once completely free by any 
act of the owner signifying his intention to bestow liberty. 
By a Novel (78. 1) Justinian abolished all distinction be¬ 
tween fibertini and ingenui, retaining, however, the jus patro- 
natus. The libertus owed his patron us reverence (Dig. xxxvii. 
15), and also in many eases had to discharge certain services 
(Big. xxxvii. 14) for him; but the chief feature of the jus 
patronatus was the right of the patron to succeed to the in¬ 
heritance of his Jibertus; for if the libertus died childless, the 
patron succeeded to his whole inheritance, supposing he left no 
testament; and if he left one, still the patron took a third part 
of the property. (Bk. iii. Tit. 7. 8 ) 


Tit. VI. QUI, QUIBUS EX CAUSES, MANU- 
MITTEEE NON BOSS LINT. 

Non tarnen cuicumque volenti rna- If is not, however, every mnstcr 
numittere licet. Nam is qnis in Iran- who wishes that may manumit, for a 
item creditorum mnnumitlit, nihil manumission in fraud of creditors is 
agit; quia lex J£lia Senlia impedit void, the lex Jtihu Smtiu restraining 
libertatem. the power of enfranchisement. 

(jai. i. :»7. 

A person, ns the third section informs us, manumitted his 
slaves in fraud of creditors, who knew that by doing so he made 
himself unable or less able to pay his debts; and in such a case, 
ns the Roman law held that liberty once given could not he re¬ 
voked, the lex JElia Senlia, provided that the act of manumis¬ 
sion was entirely void ( nihil agit) : the freedom was considered 
never to have been given. The slave would indeed he treated as 
free until the creditors attacked the manumission as fraudulent; 
but directly they did so successfully, he was exactly in the po¬ 
sition in which he would have been if never enfranchised. Ifj 
however, though the master was insolvent at the time of manu¬ 
mission, his debts were paid before the manumission was at¬ 
tacked, the creditors could no longer impugn tho manumission, 
and the slave was considered to have been free from the date of 
the manumission/ Probably there was a time limited, beyond 
which creditors were not allowed to attack the 'manumission. 
We learn from the Digest that if the manumission were made 
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in fraud of the Jiscus , it must be impugned within ten years; 
mid it is not probable that the private creditor would have .had 
a longer time allowed him. (Dig. xl. 9. 11.) 

1. Licet autem domino qui solvendo 1. A master, who is insolvent, may, 

non est, in testamonto scrvum suum however, by his testament, institute a 

cum libertate heredem instituerc, ut slave to be his heir, at the same time 

liber fiat hpresque ei solus et neces- giving him his liberty, so that the 

sarins; si modo ei nemo alius ex eo slave becoming free may be his only 

testamonto bores extiterit., aut quia and necessary heir, provided that 

nemo lieres scriptus sit, aut quia is there is no other heir under the same 

qui scrijitus est, qualibct ex causa testament, which may happen, either 

lieres non extiterit. Idque eadcm because no other person was instituted 

lege yKlia Sentia prnvisum est, et heir, or because the person instituted, 

n cto; valde enim prospicicndum erat, from some reason or other, does not 
ut ogentes homines quibus alius lieres become heir. This was wisely esta- 

extitiirns non esset,, vel servurn suum blished by the lex ^Elta Sun tin: for 

necessariiim heredem haberent, qui it was very necessary to provide, that 
satisliicturus esset creditoribus ; nut men, in insolvent circumstances, who 
hoc co non faciente, credit ores res could get no other heir, should have 
liereditanas servi nomine vendant, ne a slave as necessary heir, in order 
injuria defunctus adlieiatur. that he might satisfy their creditors; 

or that if he failed to do so, the 
creditors might sell the goods of the 
inheritance in the name of the slave, 
so as to prevent the deceased suffering 
disgrace. 

Gai. ii. 151. 

Tlio heirs under u Roman testament accepted all the liabili¬ 
ties of the deceased. When, therefore, the debts exceeded the 
value of the inheritance, the heir named in the testament would 
probably refuse the inheritance ; and if no one would accept 
the heirship, the creditors stepped in and had the estate sold 
for their benefit. As this was thought a great stigma on the 
memory of the deceased, a slave was frequently enfranchised 
by the testator and named heir; and as the slave could not re¬ 
fuse to take the office upon him (being thence called /teres ne- 
cessnrius), the sale of the effects, if necessary, was made in 
his name, and not in that of his master. Of course this could 
only take place when the slave was the only heir. If there 
were any other heir, the slave would not he heir by necessity, 
and hence, in the text, the expression solus et ttecessarius 
lieres is used. 

2. Tdemque juris est, et si sine 2. The law is the same also when 

libertate servus lieres instiftitus ost. a slave is instituted heir, although 

Quod nostra constitutio non solum in his freedom be not expressly given 

domino qui solvendo non est, sed him; for our constitution, in a true 

general iter constituit nova humani- spirit of humanity, decides not ouly 

tatis ratione, ut ex ipsa soriptnra in- with regard to an insolvent master, 

Mitutionis etiam libertas ei cnmpetcre but, generally, that the mere insti- 

videulur: cum non estverisimile, cum tution of a slave impb'es the grant of 
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qitem hcredera sibi elegit, si prieter- 
miseiyt libertatis dationem, seivum 
remonere voluisse, et neminem sibi 
lieredein fore. 


3. In fraudem autem creditorum 
manumittere videtur, qui vel jam eo 
tempore quo man uni it Lit, solvendo 
lion est, vel datis libertatibus dcsiturus 
est solvendo esse. Prim aluisse tumen 
videtur, nisi animuin quoque l'raudandi 
manurnissor liabuerit, non impediri 
libertatem, quamvis bona ejus credi- 
toribus non snfticiant. Siepe enim de 
facultatihus sms amplius quam m bis 
est, sperant homines. Itaque tunc 
intelbgimus impediri libertatem, cum 
utroque modo fruudantur crediiores, 
id est, et consilio manumittentis ct 
ipsa re, eo quod ejus bona non sunt 
suifectura creditonbus. 


liberty. For it is highly improbable, 
that a testator, although lie has omit¬ 
ted an express gift of freedom, should 
have wished that the person he has 
selected as licir, should remain a 
slave, and that he himself should 
have no heir. 

3. A person manumits in fraud of 
creditors, who is insolvent, at the 
time that he manumits, or becomes 
so l»y the manumission itself. Tt is, 
however, the prevailing opinion, that 
unless the manumittor intended to 
commit a fraud, the gift of liberty is 
not invalidated, although his goods 
arc insufficient for the payment of 
his creditors; for men often hope 
their circumstances are better than 
they really are. The gift, of liberty is 
then invalidated only when creditors 
are defrauded, both by the intention 
of the manumittor, and in reality ; 
that is to say, by the insufficiency of 
the effects to meet their claims. 


D. xl. 'J, 10; xlii. 8. 15. 

Fraud is interpretatio semper in jure civili non ex evenlu 
duntaxat, sed ex consilio quoque desideratin' (i). J. 17.711). 
Gaius informs ns (i. 47) that peref/rini were prevented from 
enfranchising slaves in iraud of creditors, though the other 
provisions of the lex JFAia Senlia did not allcct them. 


4. Eadcm lege .Elia Sentia domino 
minori viginti annis non aliter innnu- 
mittere pennittitur, quam si vindicta, 
apud consilium justa*causa manumis- 
sionis probata, fuerint manumissi. 


4. Hy the Irr yJ-J/m Srultii, again, 
a master, under the age of twenty 
years, cannot manumit, except by tho 
vindutn , and upon some legitimate 
ground approved of by the council. 


Gai. i. 3«. 


This consilium was held on certain days at Rome, and in 
the provinces sat during a, session, on the last day of which 
cases such as those referred to in the text were decided on. 
(Gat. i. 20.) 


5. Justte autem mnnumissionis 
causa) hie sunt: veluti si quis patrem 
aut matrem, filium filiamve, aut fra- 
trem sororernvc naturales, aut picda- 
gogum, nutricem, educatorem, aut 
alumnum alumnarnve uut cnllacta- 
neum m.mumittat, aut servum proeu- 
ratoris linbcndi gratia, aut ajicill.ini 
matrimonii causa: dum tanien intra 
sex menses uxor ducatur, nisi justa 


5. Legitimate grounds for manumis¬ 
sion aro such as these: that the person 
to be manumitted is father or motherto 
the manumittor, his son or daughter, 
his brother or sister, his preceptor, 
his nurse, his foster-father, liis foster- 
child, or his foster-brother; tlint the 
person is a slave whom lie wishes to 
make his procurator, or female slavo 
whom he intends to matry, provided 
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causa impediat; et qui manuinittitur the marriage be performed within six 
procurator^ habendi gratia, non minor months, unless prevented by some 
decern etseptemminis manumittatur. good reason; and provided that the 

slave who is to bo made a procurator, 
be not manumitted under the age of 
seventeen years. 

* Gai. i. ID. 3!) ; D. xl. 2. 11-13. 

The most common case of a person emancipating his father 
and mother, and other near relations, would be when a slave 
was made heir. Xheophilus (paraphr. on this paragraph) gives 
us an instance of a person enfranchising his brother, the case 
of a man having a child by a slave and then a son by a legal 
marriage. The former would be the slave of the latter. 

If the marriage was in any way impossible, the minor would 
not be allowed to enfranchise liis female slave; and it was 
requisite that it should be be himself who intended to marry 
her. 

A procurator below the age of seventeen could not represent 
his principal in any action (D. iii. 1. 1. 8), and it is this pro¬ 
bably that makes Justinian here require that the slave should 
he seventeen years of age in order to he emancipated by a 
minor. 

(i. Semel autem causa probata, sive 
vera sit sive falsa, non retractatur. 

7. Cum ergo certus modxis manu- 
mitLcndi minoribus viginti nnnis do- 
minis per legem vEliam Sentium con- 
stitutus erat, cveniebutut qui quatuor- 
decim annos rvtatis expleverat, licet 
testamenturn facere et in eo sibi he- 
redem instituere, legataque relinquere 
posset, tamen si adhuc minor esset 
viginti anuis, libertatem servo dare 
non posset. Quod non erat ferendum, 
si is cni totorum lionorum in testa- 
men to dispositio data erat, uni servo 
dare libertatem non permittebatur. 

Quare non similiter oi, quemadmodum 
alias res, ita et servos suos in ultima 
voluntato disponere quemadmodum 
voluerit, permittimus, ut et libertatem 
eis possit prajstar'e ? Sod cum libertas 
imngtimabilis est, et propter hoc ante 
XX mtatis annum antiquitas liberta¬ 
tem servo dare proliibebat, ideo nos 
mediam quodammodo viam cligentes, 
non aliter minori viginti anuis liber¬ 
tatem in testamento dare servo suo 
concedimus, nisi septimum et dcci- 

tf 


0. The approval of a ground of 
manumission once given, whether the 
reasons on which it is based be true 
or false, cannot be retracted. 

7. Certain limits being thus as¬ 
signed by the lex xlilia Sen tin, to 
the power of persons under the age 
of twenty, to manumit slaves, the 
result was that an) one, who had com¬ 
pleted his fourteenth year, might 
make a testament, institute an heir, 
and give legacies, and yet that no 
person, under twenty, could give 
liberty to a slave. This seemed in¬ 
tolerable : that a man, permitted to 
dispose of all his effects, by testa¬ 
ment, could not enfranchise one siugle 
slave. Why should we not, then, giva 
him the power of disposing, by testa¬ 
ment, of bis slaves, as of all liis other 
property, exactly as he pleases, and of 
giving them their liberty? But as 
liberty is oft inestimable value, and 
our ancient laws, therefore, prohibited 
any person, under twenty years of 
age, to give it to a slave, we adopt a 
middle course, and only permit a per¬ 
son, under twenty , ears of age, to 
confer freedom on his slaves by testa- 
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mum annum impleverit, et octavum 
decimum annum tetigerit. Cum enim 
nntiquitas liujusmodi atati ct pro 
aliis postulare concessit, cur non 
etiam sui judicii stabilitas ita eos 
adjuvare credatur, ut ad libertates 
dandas servis suis possint perveuire ? 


ment, if lie has completed liis seven¬ 
teenth and entered on his eighteenth 
year. For since ancient custom per¬ 
mitted persons at eighteen years of 
age to plead for others, why should 
not their judgment be considered 
sound enough to enable them to give 
liberty to their own slaves ? 


Gai. 40. 

The lex Mlia Sentia required the manumission to be given 
by the form of vindicta. This whs held to exclude the minor 
from giving it by testament. Manumission was something 
more than the disposal of a piece of property; it was the 
creation of a citizen, and thus might consistently be denied to 
minors whose- power of disposing of property was unfettered. 
Justinian, nine years after the Institutes were published, 
abolished the distinction he establishes in the text by a Novel 
(119. 2), containing the words sandman at licentia pa feat 
minoribu'i in ipso tempore , in quo eis de reliqua eorum sub¬ 
stantia disponere permittitur, etiam servos suos in ultimis 
volurt ta t ibus man am it tere. 


Tit. VII. DE LEGE FUSIA CANINIA SUBLATA. 


Lege Fusia Caninia certus modus 
constitutus erat in servis testamonto 
munumittendis. Quam, quasi liber- 
tates impediontem f*t quodammodo 
invidam, tollenlam esse censuinms ; 
cum satis iuer.it inhumanum, vi\os 
quidem licentiam habere totarn suam 
familiara libcviate donare, nisi alia 
causa impediat libertatem, morion ti- 
bus nutem liujusmodi liccnciam 
adimere. 


The h-x jh'usin Caninia imposed a 
limit on manumission by testament; 
but we have thought right to abolish 
this law as invidiously placing obsta¬ 
cles in the way of liberty. It seemed 
very unreasonable, to allow persons, in 
their lifetime, to manumit all their 
slaves, if there is no special reason 
to prevent them, and to deprive the 
djing of the power of doing the 
same. 


Gat. i. 42—10. 


The lex Fusia Caninia was made in the year a.d. 8, four 
years after the lex JElia Sentia. (Suet. Auq. 40.) Its object 
was to prevent the manumission of crowds of slaves enfran¬ 
chised in order to gratify the vanity of testators, who wished 
their funeral train to be swollen with those witnesses to their 
liberality. It provided that the owner of two slaves might 
enfranchise both; of from two to ten, half; of from ten to 
thirty, one third; of from thirty to one hundred, one-fourth ; 
and of a larger number, one-fifth; but in no case was the 
number enfranchised to exceed one hundred. The slaves to ho 
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manumitted were required to be designated by name. The 
citizenship was so worthless in the days of Justinian, that it 
mattered little how many slaves were made free, but in the 
days of Augustus, the distinction made between the living arid 
the dying master, which Justinian calls satin inhumanum, was 
far from unreasonable. A master might well be trusted not to 
impoverish himself by reckless manumission during his life, 
and yet bo denied tlio power of gratifying his vanity at the ex¬ 
pense of his heir. 


Tit. VIII. DE IIS QUI SUI VEL ALIENI 
JULIIS SUNT. 


Seqnitur tic jure personaram alia 
divisio; imm qiundam persona* s»ui 
juris sunt, qmcilam alicno juri sub- 
jcctic. Ilursus earurn qme alicno 
juri subjocta* sunt, alia 1 in potentate 
pareritum, alia* in potestate domino- 
rum sunt. Videamus itaque de iis 
qua* ftlieno juri subjectiv sunt: nam 
si cognovcnnms qua* istai persona? 
sunt, winiul intelhgennis qua; siii juris 
sunt. Ac prms dispicinmus de iis 
qua* in potestate dominorum sunt. 


We now come to another division 
relative to tho rights of persons; for 
some persons are independent, some 
are subject to the power of others. 
Of those, again, who are subject tb 
others, some are in the power of pa¬ 
rents, others in that of masters. Let 
us first treat of those who tire subject 
to others; for, when we have ascer¬ 
tained who these are, we shall at the 
same time discover who are inde¬ 
pendent. And first let us consider 
those, who are in the power of 
masters. 


Gai. i. 48. 51. 


Justinian now passes to the division of persons as members 
of a family. The head of a Homan family exercised supreme 
authority over his wife, his children, his children's children, 
and his slaves. (See Introd. sec. 40.) He was their owner 
as avcII ns their master. He alone was sui juris , and all the 
other members of the family were alieni juris , for they be¬ 
longed to him. The whole group, that is, the head and those in 
his power were the familia. The head was the paterfamilias , 
a term not expressive of paternity (D. 1. 10. 195. 2), but merely 
signifying a person who was not under the power of another, 
and who, consequently, might have others under his power. 
An unmarried woman whose father was dead, was said to bo a 
materfamilias, a term which, in this sense, is only the feminine 
form of paterfamilias . She was sui juris, and might have 
slaves, though of course she could have no power over persons 
free-born. For if she married, her children were iu her hus¬ 
band’s power, not in hers. (See Introd. sec. 40.) 

The word familia was used in so many different senses, that 

i; 2 



100 


LIB. I. TIT. VIII. 


it may be as well to collect them here, before entering on the 
subject of family relations. Familia is used to mean,— 1. All 
persons of the blood of the same ancestor; 2. The head of the 
family and all those in his power whether slaves or free; 
3. All connected by agnation (see Introd. see. 45); 4. Tho 
slaves of one man ; 5. The property of a paterfamilias , of 
whatever sort.. The word is fully explained in a fragment of 
Ulpian. (D. 1. JO. 195.) 

Gaius, from whom much of this section is borrowed, says,— 
liars as earum personaram qua 1 alieno jari subjecta- sunt, 
alite in potest ate, alia - in man a, alia in mancipio sunt 
(i. 49). The persons in manu were those wives who passed 
through the particular forms of marriage which placed a wife 
in the position of a daughter to her own husband; that is, the 
religious ceremony of confarreatio , the fictitious sale coemption 
and asus, or cohabitation unbroken by an absence of three 
nights in the year. (See Introd. sec. 40 ) Persons in man¬ 
cipio were those sold by the head of their family, or by them¬ 
selves with the form of mancipatio. (See Introd. sec. 42.) 
They were said to be serroram loco (not servi) with reference 
to the purchaser. Such sales were merely fictitious, except in 
the early days of Rome. The subjection in manu hud ceased 
before the time of Justinian, and he did away with the last 
traces of that in mancipio . (See Tit. 12.) 


1. In ygtestate itaque dominorum 
Mint sorvi. Qua 1 quidem potestas 
juris gentium est: nam apud omuos 
penvque ge rites animadvertere possu- 
mus, doininis in servos vita; liecisque 
potcsttttcm l'uisse; et quod antique 
per servum udquiritur, id domino 
udquiritur. 


I. Slaves are in tlie power of mas¬ 
ters, a power derived from the law of 
nations: for among all nations it may 
be remarked that masters have the 
power of life and death over then- 
slaves, and that everything acquired 
by the slave is acquired for the mas¬ 
ter. 


Gai. i. 52. 

The power of the master over his slaves was spoken of as 
the dominica potestas. The origin of this power has been 
already ascribed to the jus gent jam. (Tit. 3. 2.) 


2. Sed hoe tempore nullis homini- 
bus qui sub imperio nostro sunt, licet 
sine causa legibus cognita in servos 
suos supra rnodum stevire; nam ex 
constitutione divi l’ii Antonini, qui 
sine causa servum nuura occiderit, 
non minus puniri jubetur, quam qui 
aliemim servum occiderit. Sed et 
major asperitas dominorum' ejusdern 
prinoipis constitutione coercetur; 
uaul consultus a rpiibusdam pno-idi- 


2. But at the present day none of 
our subjects may use unrestrained 
violence towards their slaves, except 
for a reason recognized by law. For, 
by a constitution of the Emperor 
Antoninus, lie who without tfty reason 
hills his own slave, is to be punished 
equally with one who has killed the 
slave of another. The excessive se¬ 
verity of masters is also restrained 
by another constitution of the same 
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bus proviuciarum dts iis servis qui ad emppror. For, when consulted by 

oedem sacram vel ad statuas principum certain governors of provinces on the 

confugiunt, proicepit, ut si intolera- subject of slaves, who fly for refugo 

bilis videatur ssevitia dominorum, either to temples, or the statues of 

cogantur servos suos bonis conditio- the emperors, ho decided that if the 

nibus vcnderc, ut pretium dominis severity of masters should appear 

daretur; et recte. Expedit cnim rci- excessive, they might be compelled 

publica?, ne sua re quis male utatur. to make sale of their slaves upon 

Cujus rescripti ad ^Elium JVlarcianum equitable terms, so that the masters 

emissi verba sunt lime: ■“ Dominorum might receive the value; and this was 

quidem potestatem in servos suos illi- a very wise decision, as it concerns 

batam esse oportet, nec cuiquam ho- the public good, that no one should 

minum jus suum detrahi; sed domi- misusehisownproperty.Thefollowing 

norum interest, ne .auxilium contra are the terms of this rescript of Anto- 

sjevitiam vel famem vel intolerabilem ninus, which was sent to /Eliua Mar¬ 
in jnriam denegetur iis qui juste de- cianus. “The power of masters over 

precantur. Ideoquc cognosce de quo- their slaves ought to be preserved 

relis eorum qui ex fanulia Julii Sabmi unimpaired, nor ought any man to be 

ad staluam confugerunt; et si vel deprived of bis just right. But it is for 

durius habitos quam a*quum est, vel the interest of all masters themselves, 

infunii injuria aflectos cognoveris, that relief prayed on good grounds 

veniri jube, ita ut in potestatem do- against cruelty, the denial of suste- 

mini non revertantur. Qui si mem nance, or any other intolerable injury, 

constitution fraudem fecerit, sciet should not be refused. Examine, 

me admissum severius cxecuturura.” therefore, into the complaints of the 

slaves who have fled from the house 
of Julius Sabinus, and taken refuge 
at the statue of the emperor; and, if 
you find that they have been too 
harshly treated, or wantonly disgraced, 
order them to be sold, so that they 
may not fall again under the power 
of their master; and, if Sabinus 
attempt to evade my constitution, I 
would have him know, that I shall 
severely punish his disobedience.” 

(Tat. i. 53 ; D. i. G. 2. 

The lex Cornelia , passed by Sylla, b.c. 82, made killing a 
slave punishable as homicide, with death or exile. (D. ix. 
2. 23. 9.) The lex Pctronia (JD. xlviii. 8. 11. 2), passed in the 
time of one of the early emperors, forbado masters to expose 
their slaves to contests with wild beasts. Hadrian required 
the sanction of a magistrate in all cases before death was in- 
llieted. (Spakt. in Hadr. cap. 18; D. i. 0. 2.) Constantino 
only permitted moderate corporal chastisement to be inflicted, 
and Justinian in the Code retains his enactment. (C. ix. 14.) 

Justinian docs not notice the corresponding changes which 
the clemency of later times worked in the control of the master 
over the slave’s property; according to the usage of these times 
this property, called peculium , belonged, in fact, though not in 
law, to the slave, and he often purchased his liberty with it. 
(Tacit. Ann. xiv. 42; D. xv. 1. 53.) 
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Tit. IX. DE P ATRIA POTESTATE. 

In potestato nostra sunt liberi Our children, begotten in lawful 
nostri, quos ex justis nuptiis pro- raairiage, ore in our power, 
creaverimus. 


Gai. i. 55. 

The patria potestas differed originally little, if at all, from 
the dominion potestas. If the sense of ownership was not so 
complete in the former, it was probably limited more by natural 
feeling than by luw. The father could sell, expose, or put to death 
his children. Time, however, ameliorated the position of the 
child, and all that was left was a power to inflict moderate chas¬ 
tisement (Cod. viii. 17. 31), and to sell at the time of birth in 
cases of extreme* necessity. (Cod. iv. 43. 1.) Constantine 
condemned the father who killed his child to tho punishment 
of a parricide. (C. ix. 17. 1.) The sale of a child was in 
general fictitious, and only formed the mode by which the child 
was.released from the father's power. 

Like that of the slave, the child’s property was only a pe- 
culium , belonging strictly to the father. But under the curly 
emperors an exception to this was made, and the sou had 
complete ownership in property acquired in war (cnslrcnse 
peculium) ; Constantine made a further exception of property 
acquired in employments about the court (quasi cast reuse 
peculium). (See Bk. ii, V, and Introd. see. 11.) 

The meaning of justa> nuptue will appear in the next title. 

Neither age nor marriage, nor anything except cmancipatigu, 
terminated the power of a father over his son. If a daughter 
married manu , she passed from her ■father's power into that 
fo her husband. 

1. Nuptinc autem biveraatrimonium 1. Marriage, or matrimony, is a 
est viri et mulieris conjunctio, indivi- binding togother of a man and wn- 
duam vitae consuetudinem coulinens. man to live iu an indivisible union. 

D. xxiii. 2. 1. • 

Nuptid} is properly the ceremonies attending the formation of 
tho legal tie, and matrimonium is the tie itself; but the jurists 
use the two terras quite indifferently, as, for instance, Modestinus 
says, “ nuptm sunt conjunctio marts et femime." (D. xxiii. 
2 . i.) 

The indivtdua vita* consuetudo implied a community of rank 
and position, and of sacred and human law, divini et humani 
juris communicalio (D. xxiii. 2. I), but not necessarily of pro¬ 
perty. Marriage gave neither party any right over the property 
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of the other, except when the wife passed in manum , and 
then all that she had belonged to the husband. 


2. Jus autcm potestatia quod in 
liheros habemus, proprium est civium 
Rorannorum; nulli enim alii sunt 
homines, qui talom in liberos habeant 
potestatem, quulcm nos habemus. 


2. The power which we have over 
our children is peculiar to the citi¬ 
zens of Rome; for no other people 
have a power over their children, such 
as we have over ours. 


Oat. i. 55. 

Gaius mentions the Galatce as being reported to have had a 
similar institution. 


3. Qui igitur ex to et uxore tua nas- 
citur, in tua potestute est. Item qui 
cx filio tuo et uxore ejus nascitur, id 
est, nepos tnus et neptis, icquo in tua 
sunt potestate, et pronepos et pro- 
neptis, ct deinccps ceteri. Qui tamen 
ex filia tua nascitur, in tua potestate 
non est, sed in patris ejus. 


3. The child born to you and your 
wife, is in your power. And so is the 
child born to your son of his wife, 
that is, your grandson or granddaugh¬ 
ter ; so are your great grandchildren, 
and all your other descendants. But 
a child born of your daughter is not 
in your power, but in the power of 
its own father. 


If a woman, although she was not in the power of her hus¬ 
band, had children, they were not in her power; and hence, ns 
she could have no descendants in her power, it was said, mutter 
familiar sine et eaput et Jin is est, i. e. her family ended with 
herself. (D. 1. 1U. 195. 5.) 


Tit. X. DE NUPTIIS. 


Justas autcm nuptias inter se cives 
Romani contrulmnt, qui secundum 
pnccepta legum coeunt, masculi qui- 
dern puberes, feniime autcm viripo- 
tentes, sive patresfamilias sint sive 
filiifaniilias : dum tamen, si filirfami- 
lifts sint, consensum habeant paren- 
tium quorum in jiotestato sunt. Nam 
hoc fieri dehero et civilis et naturalis 
ratio suadet, in tantum ut jussum 
parentis pra'cedere dehoat. Unde 
qun'situm est an furiosi filia nubere 
aut furiosi filius uxor&m ducere pos- 
sit? Cumquo super filio variabatur, 
nostra processit decisio, qua permis- 
sum est, ad ex em plum fibre furiosi, 
filium quoque posse et sine patris in- 
terventu matrimonium sibi copulare, 
secundum datum ex nostra consti- 
tutione modum. 


Roman citizens nro bound together 
in lawful matrimony, when they arc 
united according to lnw, the males, 
having attained the age of 'puberty, 
aud the females a marriageable age, 
whether they are fathers or sons of a 
• family; hut, if tho latter, they must 
first obtain the consent of their pa¬ 
rents, in whose power they are. For 
both natural reason and the law re¬ 
quire this consent; so much so, in¬ 
deed, that it ought to precede the 
marriage. Hence the question has 
arisen, whether the daughter of a 
madman could be married, or his son 
marry-? And as opinions were di¬ 
vided as to the son, we decided that 
as the daughter of a madman might, 
so may the son of a madman marry 
without tho intervention of the father, 
according to tho mode established by 
our constitution. 
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C. v. 4. 25. 

In the earliest times of Roman law there were three modes 
of forming the tie of marriage; first, confarreatio, a religious 
ceremony, in which none but those to whom the jus sacrum 
was open could take part; secondly, coemptio, a fictitious sale, 
in which the wife was sold to the husband; and lastly, usus, 
i. c. cohabitation with the intention of forming a marriage. 
All three modes had the same effect on the position of the 
wife. She always passed in manum viri. (See lntrod. sec. 46.) 
This incident of marriage was attached to the marriage by 
mere cohabitation and lapse of time, on the analogy of the 
ownership which was acquired in a thing by uninterrupted pos¬ 
session. It was, however, open to the wife to “break the use 
to prevent, that is, her husband gaining complete power over 
her by lapse of time: the Jaw of the Twelve Tables declared 
that, if the wife absented herself from her husband for three 
nights in the year, the usus should be interrupted and she 
should remain in her own fnmilia, and not pass into that of 
her husband. This was considered so much more advantageous 
to the wife that, even in the latter days of the republic, almost 
all marriages were formed without the wife passing into the 
mnnus of her husband. In the time of Justinian she never 
did so, and the whole distinction of the clfecL of different modes 
of marriage had been long obsolete. 

At no time did these different modos of being married form 
part of the real tie of marriage; they only decided, when the 
tie of marriage was formed, what should be the position of the 
wile. Neither were the religious ceremonies nor the nuptial 
rites anything more than accessories of that which created the 
binding relation between the parties. The tie itself was a civil 
contract, depending upon and formed by the mutual consent of 
the husband and wife. Whenever two persons, capable of en¬ 
tering into the contract, mutually consented to do so, and 
evidenced their consent by any mode recognized by law, the 
legal tie was formed, th e just at nuptiit were complete. Every¬ 
thing else was only subsidiary. This consent might either be 
made manifest by being solemnly expressed (Cod. v. 17, II), 
or by some act, such as the wife being led to the husband's 
house and the husband receiving her, which sufficed to make 
known the intention of the parties. 

In order that.the contract might be binding, it was necessary 
that the parties should be capable of forming it. First, they 
must have the connubium ; i. e. so long as there was any dis¬ 
tinction of citizenship, both were required to bo citizens, or to 
have had this particular part of citizenship given them (see 
Julrod. sec. 3D). Secondly, they must not stand within the pro- 
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hibitcd degrees of relationship; what these were is discussed in 
the following paragraphs of this Title. Thirdly, they must have 
attained the age of puberty, i. e. fourteen for men, and twelve 
for women (see Tit. 22 ); and, lastly, if under the power of 
any one, they must have obtained that person’s consent. The 
husband was obliged, even though in his grandfather’s power, 
to obtain his father’s consent; otherwise the grandfather could 
have eventually increased the number of the father’s family 
without consulting him (D. i. 7. 7), which it was against the 
spirit of the law to allow, as no one could have a new suits 
he res forced on him by agnation against his will. (See Tit. 
11.7.) 

This same reason had caused the doubt adverted to in the 
text, whether, even if the father were incapable of giving his 
consent, the son could introduce new members into his father’s 
family. This did not apply to the daughter, who could not in¬ 
troduce new members into her father’s family. Justinian, in 
the Code, prescribed the mode in which marriage might be 
validly made either by the son or daughter of a madman. The 
sou or daughter of the madman was to submit the proposed 
marriage to be approved, and the gift to the wife, or dowry, to 
he fixed, by the prafectus urbis at Constantinople, by the 
praises or bishop of the city in the provinces, in the presence 
of the curator of the madman and his principal 'relations. 
Marcus Aurelius had previously provided for the care of chil¬ 
dren of imbecile persons, demantes. (C. v. 4. 25.) Where the 
rights of the paterfamilias were not in question, as when the 
son was emancipated, it was not necessary to have the father’s 
consent. (D. xxiii. 2. 25.) 

If the persons, whose consent was necessary, did not give it, 
the marriage was absolutely void, aud therefore no subsequent 
consent could ratify it. Thus Justinian says here, that the 
consent, jussas (a word denoting the authority of the pater¬ 
familias), must precede the marriage. It was not, however, 
necessary that the consent should be expressly given. If the 
paterfamilias knew of the marriage and did not oppose it, his 
assent was presumed (0. v. 4. 5); and if he were absent or a 
captive for threo years, his children might form a marriage, 
which he could not afterwards disapprove of. (D. xxiii. 2. 

o. io.) 

1. Ergo non omnes nobis uxores 1. We may not marry every woman 
ducere licet; nara qunrumdam nuptiis without distinction; for with some, 
abstinendum est. Inter eas enim per- marriago is forbidden. Marriage can- 
sonas quiu parentiuni liberovumvo not be contracted between persons 
locum inter so obtinent, contrahi standing to each othor in the relation of 
nuptise non possunt: veluti inter ascendant and deso-in ant, as between 
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patrem et filiam, vel avura et neptem, 
vel naatrem ct filmra, vol aviam et 
nepotem, et usque ad infinitum; et 
si tales persona: inter se coierint, 
nefarias atque incestas nuptias con- 
traxisse dicuntur. Et lircc, ndeo ita 
sunt, ut quamvis per adoptionem pa- 
rentium liberorumve loco sibi esse 
coaperint, non possint inter se mutri- 
monio jungi, in tantum ut otiam dis- 
soluta adoptione idem juris maneat. 
Itaque earn qua* tibi per adoptionem 
filia vel neptis es-c cccperit, non po- 
teris uxorem ducere quamvis earn 
emancipaveris. 


TIT. X. 

a father and daughter, a grandfather 
and his granddaughter, a mother and 
her son, a grandmother and her 
grandson ; and so on, tul infinitum. 
And, if such persons unite together, 
they only contract a criminal and in¬ 
cestuous marriage; so much so, that 
ascendants and descendants, who are 
only so by adoption, cannot inter¬ 
marry; and even after the adoption is 
dissolved, the prohibition remains. 
You cannot, therefore, marry a woman 
who has been cither your daughter or 
granddaughter by adoption, although 
you may have emancipated her. 


Gai. i. 58, 59. 

When two persons were related by being aymtti to each other, 
they were exactly in the same.relative position, so far as re¬ 
garded the power of marrying, as if they bad been related in 
the same degree by blood. If the tie of aymitio was dissolved 
by emancipation, the tie of blood, if any, would of course re¬ 
main, and be a bar to marriage, but if there were no tie of 
blood, that is, if one of the parties had entered the family by 
adoption, then, if the emancipated person bad, while tho 
aynatio subsisted, occupied the position of ascendant or de¬ 
scendant to the other person, marriage was forbidden, but if of 
a collateral, it was allowed. 

2. Inter eas qnoque personas quie 
ex transverso gradu cognationis jun- 
guntur, est qua slam similis observa- 
tio, sed non lanta. Sane cnim inter 
fratrem sororeinque nilpthe prohibitie 
sunt, sive ab eodern palrc eademquo 
matre nati fuerint, sivc ex alterutro 
eorum ; sed si qua per adoptionem 
soror tibi esse ecepcrit, quarndiu qui- 
dem constat adoptio, sane inter tc et 
earn nuptise consistere non possunt; 
cum vero per cmancipationem adoptio 
sit dissoluta, poteris earn uxorem 
ducere. Sed et si tu emancipatus 
fueris, nihil est irnjjediinento nuptiis. 

Et ideo constat, si qnis generum 
adoptare velit, debere cum ante filiam 
emancipare; et si quis velit nurum 
adoptare, debere eum ante filium 
emancipare. 

Gai. i. 60, 61; D. xxiii. 2. 17. 1. 

To adopt a son-in-law would be to make him brother by 
agnation of his own wife. The bar did not invalidate the 


2. There are also restrictions, 
though not so extensive, on marriage 
between collateral relations. A bro¬ 
ther and sister arc forbidden to marry, 
whether they ana the children of the 
same father and mother, or of one of 
tho two only. And, if a woman be¬ 
comes your sister by adoption, so long 
as the adoption subsists, you certainly 
cannot marry; but, if the adoption is 
destroyed by emancipation, you may 
marry her; as you may also, if you 
yourself aro emancipated. Hence it 
is certain, that if a man would adopt 
his son-in-law, he ought first to 
emancipate his daughter; and if he 
would adopt his daughter-in-law, ho 
ought previously to emancipate his 
son. 
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previous marriage, but operated to restrain the adoption, until 
the daughter had been emancipated. 


3. Fratris vero vel sororis filiam 
uxorom ducere non licet. Sed nec 
neptern fratris vel sororis quia uxorem 
ducere potest, quamvis quarto gradu 
sint; cujus enim filiam uxorein du¬ 
cere non licet, ncque ejus neptem 
permittitur. Ejus vei - o mulieris quam 
pater tuus adoptavit, filiam non vi- 
deris impediri uxorem ducere, quia 
neque nalurali nequo civili jure tibi 
conjungitur. 


3. A man may not. marry the 
daughter of a brother, or a sister, 
nor the granddaughter, although she 
is in the fourth degree. For when 
wo may not marry the daughter of 
any person, neither may we marry 
the granddaughter. But there does 
not appear to be any impediment to 
marrying the daughter of a woman 
whom your father has adopted; for 
she is no relation to you, either by 
natural or civil law. 


Ga,i. i. 02; D. xxiii. 2. 12. 4. 

Tn the direct line every degree represents a generation. The 
son is in the first degree with respect to his father; the grand¬ 
son in the second with respect to his grandfather. In the 
collateral line the generations arc taken first up to and then 
down from, the common ancestors. For instance, first-cousins 
are in the fourth degree. From either cousin to his father is 
one degree, from the father to the grandfather is another, from 
the grandfather to the father of the other cousin is a third, and 
from that father to that cousin is a fourth. 

The marriage of ail uncle with a -niece had been legalized 
in favour of Claudius and Agrippina (Suet, in Claud. 20) ; 
but prohibited by Constantine. (Cod. Theod. i.) 

Tlie children never followed the family of the mother, and 
therefore, though she was adopted, remained as they were 
before. But of course a daughter could not have married 
an adopted son’s son. 

4. 1 lucrum autern fratrum vel so- 4. The children of two brothers, 
rorum liberi, vel fratris et sororis, or two sisters, or of a brother*and 
jungi possunt. sister, may marry together 


I). xxiii. 2. 3. 

Tho mnrringe^of first-cousins, forbidden by preceding em¬ 
perors, had again been legalized by Arcadius and Honorius. 
(C. v. 4. 19.) 


5. Item arnilam, licet adoptivam, 
ducero uxorem non licet; item nec 
matorteram, quia parentium loco ha- 
bentur. Qua ratione verum Ost, mng- 
nam quoquo amitam et materteram 
mngnam prohibori uxorem ducere. 


5. So, too, a man may not marry 
his paternal aunt, even though she 
be so only by adoption; nor his ma¬ 
ternal aunt; because they are re¬ 
garded in the light of ascendants. 
For the same reason, no person may 
marry his great aunt, either paternal 
or maternal. 
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Gai. i. G2; D. xxiii. 2. 17. 2. 

It was of course only possible to be in the same family with 
an adopted aunt on the father’s side. A mother’s sister by 
adoption would be in the family of the mother, whereas the 
nephew would be in the family of the father, and therefore 
adopt ivam is added to amitam only, not to materteram. 

Every person in the first degree from a common ancestor, 
was considered, so far as regarded marriage, in the position of 
that ancestor. Thus an aunt, being in the first degree from 
the grandfather, the common ancestor, was looked upon as 
standing in the place of that grandfather (prtre/t/is loro 
Jiabetur), and could not therefore marry her nephew. A cousin 
would oe in the second degree from the common ancestor, and 
therefore proximity would not be a bar to the union. 


0. Adfinitati.s quoque venerationc 
quarumdam nuptiis abstinendum est, 
ut ecce: privigimm aut riuriim uxo- 
rem ducere nou licet, quia utrmque 
filift) loco sunt. Quod ita scilicet ac- 
cipi debet, si fuit nurus aut privigna 
tua: nan) si adhuc nurus tua est, id 
est, si adhuc nupta est filia tuo, alia 
ratione uxorem earn ducere non pos- 
sis, quia eadern duobus nupta esse 
non potest. Item si adhuc privigna tua 
est, id est, si mater ejus tibi nupta 
est, ideo earn uxorem ducere non 
poteris, quia duns uxores eodcxrt tem¬ 
pore habere nou licet. 


0. There are, too, other marriages 
from which we must abstain, from re 
gard to the ties created by mnniuge; 
for example, a man may not marry 
his wife’s daughter, or his son’s wife, 
for they are both in the place of 
daughters to him; aud this must bo 
understood to mean those who have 
been our step-daughters or daughters- 
in-law : for if a woman is still your 
daughter in-law, that is, if she is 
still married to your son, you cannot 
marry her for another reason, as she 
cannot be the wife of two persons at 
once. And if your step-daughter is 
still your step-daughter, that is, if 
her mother is still married to you, 
you cannot marry her, because a per¬ 
son cannot have two wives at the 
same time. 


Gai. i. GO. 

Afjinitas is the tie created by marriage between each person 
of the married pair and the kindred of the other. 


7. Socrum quoque et novercam pro¬ 
hibitum est uxorem ducere, quia ma- 
tris loco sunt. Quod et ipsum dis¬ 
solute demum adfinitate procedit: 
alioquin, si adhuc noverca est, id est, 
si--adhuc patri tuo nupta est, com- 
muni jure impeditur tibi nnhere, quia 
eadem duobus nupta esse non potest. 
Item si adhuc socrus est, id est, si 
adhuc filia ejus tibi nupta est, ideo 


7. Again, a man is forbidden to 
marry his wife’s mother, and his 
father’s wife, beenuso they hold tlio 
place of mothers to him ; a prohibi. 
tion which can only operate when the 
affinity is dissolved ; for if your step¬ 
mother is still your stepmother, that 
is, if she is still married to your 
father, she would be prohibited from 
marrying you by the common rule of 
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impetliuntur rmpti.v, quia duas ux- Jaw, which forbids a woman to have 
ores luihcre non jiossis. two husbands at the same time. So 

if your wife's mother is still your 
wife's mother, that is, if her daughter 
is still married to you, you cannot 
marry her, because you cannot have 
two wives at the same time. 

Gai. i. 03. 

The Institutes do not notice the marriage of a brother and 
sister-in-law. It was permitted up to the time of Constantine, 
who forbad it. (Cod. Tlieod. i. 2.) The prohibition was re¬ 
newed by Valentinian, Theodosius, and Arcadius. (C. v. 5. 5.) 

8. Mariti tainen films ex alia nxore, 8. The son of a husband by a 
ft uxoris filia ex alio mavito, vel con- former wife, and the daughter of a 
tra, matrimonium recte contrahunt, wife by a former husband, or the 
licet hnbeant lratrem sororemve ex daughter of a husband by a former 
matnmoruo postea contracto natos. wife, and the son of a wife by a 

former husband, may lawfully con¬ 
tract marriage, even though they 
have a brother or sister born of the 
second marriage. 

fl. Si uxor tua post divortium ex 1). The daughter of a divorced wife 
nlio filinm procrcaverit, luce non est by a second husband, is not your 
qmdein privigua tua, sed Julianus step-daughter; and yet Julian snjs 
litijiismodi nuptiis ahstineri dehcre we ought to abstain from such a 
nit: nam nec sponsam filii nurum marriage, For the betrothed wife of 
esse, nec patris sponsam novercam a son is not your daughter-in-law; 
esse, rcotius tainen et jure faeturos nor your betrothed wife your son’s 
eos qui liujusmodi nuptiis abstinue- stepmother; and yet it is moro de- 
rint. cent and more in accordance with 

law to abstain from such marriages. 

I). xxiii. 2. 12. 1, and foil. 

The sjwnsaHa constituted in no way a binding tie. They 
were, as far as law went, mutual promises to contract a tie. 
SjtonsaJia sunt sponsio e( reprom issio nuptiarum futurarum. 
(J). xxiii. 1. 1.) All that was necessary wus, that the parties, 
and their respective pat res/am Mas, should consent, and that 
the betrothed should have attained the ago of seven years. 
Kither party wishing to renounce the engagement, which by 
law was always permissible, could do so by announcing the 
wish in theso words— conditio no tua non utor. Hence it 
could only be custom founded on a respect for boni mores that 
prevented a lather marrying his son's betrothed, or a son his 
father's. 

10. Ulud eertum cst, serviles quo- 10. It is certain that the relation- 
quo cognationes iinpediinento nuptiis ship of slaves is an impediment to 
esse, si forte pater ot filia aut frater marriago, even if the father nnd 
et soror manumissi fncrint. daughter, or brother and sister, as the 

case may be, have nrci. enfranchised. 
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D. xxiii. 2. 14. 2. 

The union of slaves, conlubemium, was not recognized in 
law as a marriage, but still the law did not permit natural ties 
to bo violated in the case of slaves, any more than in the ease 
of the issue of concubinage, or that of illicit commerce. (C. y. 
4. 4.). Of course a manumission must have taken place, or 
there could be no question of nuptix, but if slaves were freed, 
then, although competent to contract a marriage, they were 
bound by the ties of blood, and could not marry any one 
connected with them by close natural relationship. 


11. Sunt ct alite persona.* qua: prop¬ 
ter diversas rationes nuptias contra- 
liere prohibentur, quas in libris l>i- 
gestorum seu Pandeclaram ex veteri 
jure collectarum enumerari permisi- 
mus. 


11. There are other persons also, 
between whom marriage is prohibited 
for different reasons, which wc htn e 
permitted to he enumerated in the 
hooks of the Digests or Pandects, 
collected from the old law. 


D. xxiii. 2. 44, pr. and 1. 

The reasons alluded to are not, like the preceding, founded on 
nearness of relationship or other tie, but on public or political 
grounds. The pat res and plebs could not.intermarry till the 
lex Camtlcia. Nor the freeborn and freedmen till the lex Julia 
and Papin Popj/dta. (D. xxiii. 2. 23.) These Jaws prohibited 
the marriage of senators with liberti, but allowed that of other 
freeborn, forbidding at the same time all freeborn to marry 
actresses or women of* openly bad character. (D. xxiii. 2. 41.) 
Constantine extended the prohibition to marrying women of 
the lowest class, hum Hen abject axe persona:. (0. v. 27. 1.) 

This was repealed by Justinian. (Nov. 117. 0.) The guardian 
could not marry his ward before sho was 2G years of age, 
unless betrothed or given to him by her father. (I). xxiii. 
2. 00.) The governor of a produce could not, while he hold 
Ins office, marry a native of that province (D. xxiii. 2. 38. 
57), lost ho should abuse bis authority. The ravisher could 
not marry the woman he violated. (C. ix. 13. 2.) Nor the 
adulterer his accomplice. (Nov. 134.) Nor a Jew a Christian. 
(C. i. D. 0) 


12. Si adversus ca qune diximus, 
aliqui coierinl, nec \ir, nec uxor, nec 
nuptifi*, nec matrimonium, nec dos 
intejligitur. Ttaque li qui ex eo coitu 
nascuntur, in potestate patria non 
aunt, sed tales sunt (quantum ad 
patriam potestateru pertinet) quales 
sunt ii quos mater vulgo concepit: 
nam nec hi patrem habere intelli- 
guntur, com his etiam pater incertus 


12. If persons unite themselves in 
contravention of the rules thus laid 
down there is no husband or wife, 
no nuptials, no marriage, nor mar¬ 
riage-portion, and the children born 
in such a connection are not in tho 
power of the father. - For, with regard 
to the power of a father, they are in 
the position of children conceived in 
prostitution, who are looked upon as 
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cst. Unde solent spurii'appellari, vel having no father, because it is un- 
a gnoca voco quasi (mopdbrjv con- certain who ho is; and are therefore 
cupti; vcl quasi sine patre filii. Se- called spurii, either fron a Greek 
quitur ergo, ut dissoluto tali coitu word tnropdbrjv, meaning “ at hazard," 
nec dotis exactioni locus sit. Qui or as being, sine patre, without a 
autem proliibitas nuptias contrahunt, father. On the dissolution of such a 
ct alias pcenas patiuntur, qua; sacris connection there can be no claim 
constitutionibus contiuentur. made for the demand of a marriage 

portion. Persons who contract pro- 
* liibjted marriages are liable also to 

further penalties set forth in our im¬ 
perial constitutions. 

Gat. i. G4 ; D. i. 5. 23 ; D. xxiii. 2. 52. 

Under tlie head of stuprum the Romans included every 
union of the sexes forbidden by morality. Different punish¬ 
ments awaited the guilty according to the degree of crime im¬ 
plied in the union. (Cod. v. 5. 4.) But the law recognized 
and regulated in concubinage {concubiualus) a permanent 
cohabitation, though without the sanction of marriage, be¬ 
tween parties to whose marriage there was no legal obstacle. 
Tu every case where such an obstacle existed, unless the 
obstacle was one merely founded on public policy, such as that 
of being governor of a province, who ,was not permitted to 
marry a native of that province, the law inflicted a punish¬ 
ment on parties cohabiting in defiance of law. The chief in¬ 
cident of the Roman con cub in at us, which was so far restricted 
that a man could not have two concubines at once, or a wife 
and a concubine, was, that the children could be legitimatized, 
and so placed on a footing with the offspring of a legal mar¬ 
riage. Between the formation of such an union, and the con¬ 
tracting a legal marriage, there seems to have been no differ¬ 
ence except what rested in the intention of the parties. If two 
persons lived together, it was the intention with which they did 
so which decided whether the union was concubinage or mar¬ 
riage. Concubinam ex sola animi destinatione testimari 
oportet. (D. xxv. 7. 4.) If there was no affectio marital is, 
no intention to treat the woman as a wife, she was not a wife. 
Of course, practically, the question of consent was seldom, if 
ever, left doubtful. Generally speaking, an instrument fixing 
the amount settled respectively by the husband and wife, was 
drawn up, and the consent was publicly given in the presence 
of friends. And as concubinage was a dishonourable state^he 
presumption in favour of marriage, when the woman was of 
honest paren^ge, and of good character, was very strong. To 
the union of concubinage none of the incidents of marriage 
attached. No dowry could bo asked for, no settlement was 
made by tho man: the children were ndt in the power of tho 
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father. But the connection was separated from that of a 
temporary intercourse by no man being allowed to have two 
concubines, or a wife and a concubine at the same time, and 
by the power which was given to legitimate the children, and 
place them in the position of the offspring of a legal marriage. 
(See next paragraph.) 

In a legal marriage, without conventio in ?nanum, the mar- 
j*inge portion of the wife (dos) belonged to the husband during 
the continuance of the marriage. He could dispose of it, re¬ 
taining an equivalent if it consisted of things that could be 
replaced; but could only sell or mortgage the moveables with 
the consent of the wife. The settlement on the wife by the 
husband (donatio propter nt/ptias) belonged,'during the mar¬ 
riage, to the wife, but was managed by the husband. (Sec 
Bk. ii. Tit. 7. 2 ) When the marriage was dissolved, which it 
might be by death, loss of liberty, captivity, or divorce 
(1). xxiv. 2. 1), the dos was returned to the wife or her father. 
Divorce was always permitted if either party ceased to wish 
to preserve the tie of marriage, which was only looked on as 
a contract, resting on mutual consent. But, unless both par¬ 
ties consented to a divorce, heavy penalties were attached to 
its being insisted on by one alone, unless any of the grounds 
for divorce established by law, such as adultery or criminal con¬ 
duct (Cod. v. 17. 8), could be shown to exist. After the divorce 
either party might marry again. 


13. Aliquaudo autem cvenit ut 
Hberi qui, statim ut nati sunt, in po- 
testate parentum non fiant, postea 
autem redigantur in potestatem pa- 
rentum. Qualis est is qui, dum 
naturalis fucrat, postea curia; datus, 
potestati pntris subjiditur: nec non is 
qui a muliere libera procreatus, cujus 
matrimonium ininime legibus inter¬ 
dictum fucrat, sed ad quam pater 
consuetiulinem habuerat, postea ex 
nostra constitutions dotalibus instru¬ 
ments eompositis in potestate patris 
efficitur. Quod si alii liberi ex eodem 
matrimonio fucrint procreati, similiter 
nostra constitutio pruubuk. 


1.1. It sometimes happens, that 
children who at their birth were not 
in the power of their father, are 
brought under it afterwards. Such 
is the case of a natural son, who is 
given to the curia, and then becomes 
subject to bis father’s power. Again, 
a child born of a free woman, with 
whom marriage was not prohibited 
by any law, but with whom the father 
only cohabited, will likewise become 
subject to the power of his father if 
at any time afterwards instruments 
of dowry are drawn up according to 
the provisions of our constitution. 
And this constitution confers the 
same benefits on any children who 
may be subsequently born of the 
same marriage. 


Gat. i. (15 ; C. v. 27. 10. 

By legitimation the offspring of concubinage were placed in 
the position of liberi leyitimi, and this was effected in three 
ways: 1. By oblation to the curia; 2. By the.subsequent mar* 
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riuge of the parents; and 3. By a rescript of the emperor, a 
inode introduced by Justinian in the 71th Novel. The curia 
was the class from which, in provincial towns, the magistrates 
were eligible. To be a member was a distinction, but an oner¬ 
ous one, from the expenses and burdens attached to the posi¬ 
tion. In order to prevent the order decaying through unwill¬ 
ingness to incur the expenses attending it, Theodosius and 
Valentiniau permitted citizens, whether themselves members of 
the curia or not, to present their children born in concubinage 
to, and make them members of, the order (Cod. v. 27. 3), by 
which they became legitimate, and the heirs of their father. 
This mode of legitimation which could, of course, only he 
adopted when the parents were lieh, did not, however, make 
the children complete members of the father’s family. They 
became his legitimate children, hut gained no new relationship 
or right of succession to any other member of his family. 
(C. v\ 27. h.) 

Constantine first established that natural children should he 
made legitimate by the subsequent marriage of their parents. 
The law required that at the moment of conception the parents 
should have been capable of a legal marriage; that an instru¬ 
ment settling the dowry (instrumentinn rtolalc), or, at least, 
attesting the # marriage (inslrumentum nuj)ti(ife), should be 
drawn up, and that the children should ratify the legitimation, 
lor no one was made legitimate against his will. (Nov. 8tJ. 11.) 

If the mother were dead or had disappeared, and the mar¬ 
riage was thus impossible, the emperor would by a rescript 
allow the natural children (if there was no legitimate one) to 
he placed in the position they would have held if the marriage 
had taken place, as he would also if a father by his testament 
expressed his wish to that elfeet. 


Tit. NT. DE ADOTTION1BUS. 


Non solam nntem nnluralos libcri, 
secundum on qmv <li\iimis, in potes- 
tnto nostrn sunt, veruni ctinin ii quos 
adoptnmus. 


Not, only are oar natural children!, 
ns wo have said, in our power, but 
those also whom we adopt. 


Gai. i. 07. 

Before the time of Justinian, the effect of adoption (see 
In trod. sec. 42) was to place the person adopted exactly in 
the position he would have held had he been horn a son of the 
person adopting him. All the property of the atoptivo son 
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belonged to his adoptive father. The adoptive son was heir to 
his adoptive father, it* intestate, bore his name (retaining, how¬ 
ever, the name of his own yens with the change of us into 
anus, as Octavius, Oetavianus), and shared the sacred rites of 
the family lie entered. 

Naturales liberi is here opposed to adoptivi, not, as in the 


last Title, to ley it i mi. 

1. Ailoptio autem duobus mod is 
fit, aut principali resenpto, ant im- 
perio magistratus. Imporatovis aue- 
toritato adoptme quit, potest cos 
easve qui qinvvo sui juris sunt: qua} 
speeies adoptionis dicitur adrogatio. 
Imperio magistratus adoptare licet 
eos easve qui qmeve in potentate 
parentium sunt,si\e prinnim gradnm 
liberorum obtineant qualis films, filia, 
sive inferiorem, qualis est nepos nep- 
tis, pronepos proueptis. 


• 

1. Adoption takes place in two 
ways, either by imperial rescript, or 
by the authority of the magistrate. 
The imperial rescript gives power 
to adopt persons of either sex who 
are sui juris; and this species of 
adoption is called urrogation. By the 
authority of the magistrate we adopt 
persons in the power of an ascendant, 
whether in the first degree, as sons 
and daughters, or m an inferior de¬ 
gree, as grandchildren or great-grund- 
children. 


Gai. x. (18, 00. 

A public character was always attached in ancient Roman 
law to so important an alteration in families as adoption. (See 
Introd. sec. 42.) The sanction of the ent ire was probably neces¬ 
sary to its validity, when the family of a member of the curia• 
was affected. If the person adopted was sui juris, his entry 
into a new family ( urruyatio) was jealously watched, as the 
pontijices would never allow it where there was any likelihood 
of the sacred rites of the family he quitted becoming extinct 
by his departure from it. The form of gaining the consent of 
the curia’ was even continued when the curia■ were only repre¬ 
sented by thirty liotors, until the rescript of the emperor was 
substituted ns a means of effecting arrogations. 

What were the forms of arrogation, when neither the person 
' arrogated nor the person arrogating belonged to the body of 
the curia, we have no certain knowledge; but we may guess 
arrogation was effected by a fictitious suit, in which the person 
arrogated was claimed as the child of the urrogator, and let 
judgment go by default. 

If the person adopted were under the power of another, the 
person under whose power he was had to release him from that 
power, which he did by selling him (muncipatio) three seve¬ 
ral times, which destroyed his own patria po testa s' (see Introd. 
sec. 42), and then giving him up to the adopting parent by a 
fictitious process of law, called ‘ in jure cassia,’ in which he 
was claimed and acknowledged as the child of the person who 
adopted him, and pronounced to bo so by the magistrate be- 
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fore whom the proceeding was held ( imperio magistratus). 
The word adoptio was common to both processes, both to 
arrogatio, said by Gains to be derived from rogo, because the 
person arrogated was asked before the curias whether lie con¬ 
sented (Gai. i. 09), and to adopt io in its more limited sense 
of the adoption of a person not sui juris. For the ceremonies 
previously required for the adoption of# person alieni juris, 
Justinian substituted the simple proceeding-of executing, in 
presence of a magistrate, a deed, declaring the fact of the 
adoption—the parties to the adoption, that is, the person 
giving, tho person given, and the person receiving, being per¬ 
sonally present to give their consent. But it was sufficient if 
the consent of the party adopted were expressed by his not 
declaring his dissent — non contradicente. (C. viii. 48. 11. 
Tit. 12. 10.) 


‘1. Sod hndie, ex nostra constitu¬ 
tion!', cum filiusfamiliiis 11 poire na¬ 
tural! oxtrano.o per-mme in adopuonom 
dalui, jura pototatis pains nalimilis 
nuiumo diwdvuntur, nee quicquam 
ad putrem adoptivum transit, nee in 
potesluto qjus r>sl, licet nl> intestate 
jura successionis ei a nolns trilmta 
suit. Si vero pater naturalis non 
exlranco, sod avo tiln sui niaterno, 
vol si ipso paler naturalis fueriteman- 
cipatus, etiam avo patcrno vol proavo 
sirmli modo patcrno vol niaterno 
filium suuni dedorit in adoptionem : 
in hoc casii, quia concurrent in unain 
personam cl. nalurulia ct adoptionis 
jura, manot stabile jus patns adop- 
tivi, ct, nnlurali vinculo copulatuin, ct 
legitime adoptionis undo cons trie turn, 
lit ct in familia cl in potostato liujus- 
modi patris adoptivi sit. 


2. But now, by our constitution, 
when a fWu\Jhmilins is given in adop¬ 
tion by his natural father to a stranger, 
the power of the natural father is not 
dissolved; no right passes to the 
adoptive father, nor is the adopted 
son in his power, although we allow 
such son the right of succession to 
his adoptive father dying intestato. 
But if a natural father should give 
his son in adoption, not t.o a stranger, 
hut to the son's maternal grandfather ; 
or, supposing the natural father has 
been emancipated, if he gives the 
son in adoption to the son’s paternal 
grandfather, or to the son’s paternal 
or maternal great-grandfather, in this 
case, as tho lights of nature and 
adoption concur in the same person, 
the power of the adoptive father, 
knit by natural ties and strengthened 
by the legal bond of adoption, is 
preserved undiininished, so that the 
adopted son is not only in the family, 
hut in the power, of his adoptive 
father. 


C. viii. 48. 10. 

The change made by Justinian in the law of adoption (0. 
viii. 48. 10) completely altered its character. It used some¬ 
times to happen under the old law, that a son lost the succes¬ 
sion to his own father by being adopted, and to his adoptive 
father by a subsequent emancipation. Justinian wished to 
remedy this effectually, lie therefore provided that the sou 
given in adoption to a stranger, that is, any ont not an as¬ 
cendant, should be in tbo same position to bis own father as 

i ii 
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before, but gain by adoption tbe succession to bis adoptive 
father, if the adoptive father died intestate. The adoptive 
father was not, however, bound, like the natural father (Bk. ii. 
Tit. 18), to leave him a share of his property, if he made a 
will. In this kind of adoption, which commentators have 
termed the adopt io min us jdena, the adoptive son still remained 
in the family of his natural father; and the only change which 
adoption caused, was, that he acquired a right of succession to 
his adoptive father, if intestate. 

When the person to whom the adoptive son was given, was 
one of his own ascendants, then the old law was permitted to 
regulate the ellects of the adoption, and the adoption in this 
case was what the commentators term adoptin plena. The 
adoptive son entered the family of the ascendant, who became 
Ins adoptive father. A grandson was not naturally in the same 
family with his maternal grandfather, and could only enter the 
family of his maternal grandfather by being adopted. If he 
lnxd been horn after his lather had been emancipated, lie would 
not be in the same family- with his paternal grandfather, who 
might therefore wish to adopt him. It was even possible that 
he might he adopted by his own father; for if born before his 
father was emancipated, his grandfather might have emanci¬ 
pated his father without emancipating-him, aud then might 
afterwards have given him in adoption to his father. 


a. Cum auU'in impubes per prm- 
cipale rescriptum adrogutur, cuiisa 
cognita adrogatio pcrmutitur, cl. ex- 
qumtur causa ndiogationis an Imnesta 
sit expediatque pupillo, ft cum ijui- 
biisdam conditiomlni-. adiogutio lit: 
id cst,, ut eacout adrogator peisomr 
publiciv, hoc cst tahulaiio, m intra 
pubcrtaLein pnpilhis deeesserit, lcsti- 
tuturum se bona lllis qui. si adoptin 
facta non csset, ad succcssionem ejus 
venturi essent. Item non alias einan- 
cipare eum potest adrogator, nisi 
causa cognita diginis ciminmpationo 
fuerit, et tunc sua bona ci reddat. 
Sed etsi decedens pater earn exliere- 
claverit, vel vivus sine* jus la causa 
eum emancipaverit, jubetur qnai tum 
partem ei honorum sunrnm ivlin- 
quere, videlicet printer bona qme ad 
patrom adoptivurn transtulit et quo¬ 
rum cominodum ei po*tea adqiu>ivit. 


d. ben anj one, under the age of 
puberty, is arrogated by tbe imperial 
rescript, the airogation is only al¬ 
lowed whin inquiry bus been made 
into tbe cimun«tuin*es of tbe case. 
It is asked, what is the motive lead¬ 
ing to tbe uirogation, and whether 
the arrogation is honourable and ex¬ 
pedient for tbe pupil. And tbe arro¬ 
gation is always made under certain 
conditions ; tbe mrogator is obliged 
to give security before a public pi r- 
son, tliat is, before a notary, that if 
tbe pupil should die within tbe age of 
puberty, lie will restore all tbe pio- 
peily to those who would have suc¬ 
ceeded him if no adoption bad been 
made. Nor, again, can the arrogntnr 
emancipate the person arrogated, 
unless, on examination into tbe case, 
it appears that tbe latter is worthy of 
emancipation; and, even then, the 
nrrogator must restore tbe property 
belonging to the person be emanci¬ 
pates. Also, even if tbo arrogntor, 
on bis death bed, lias disinherited bis 
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arrogated son, or, during liis life, lias 
emancipated him without just cause, 
he is obliged to leave him the fourth 
part of nil his goods, besides what 
the son brought to him at the time of 
urrogalion, or acquired for him after¬ 
wards. 

Cl at. i. 102; T>. i. 7. lft ; T>. xxxviii. ft. Id. 

Neither women nor children under the age of puberty could 
he arrogated. Arrogation was first permitted in the ease of 
the latter hy Antoninus Kins (Uli\ lier/. viii. f>. I). i. 7. 21), 

hut only after strict inquiry had been made into the oircuin- 
stances.of the ease, llcsides the general inquiry which took 
place in every case of adoption, as to the ages of the parties, 
and the possible injustice to other members of the family, 
which the introduction of a new member might give rise to, in 
this case inquiry was made whether the character and circum¬ 
stances of the proposed arrogator were such as to make it 
probable that the arrogation would he beneficial to the person 
arrogated. Further, certain regulations were made, designed 
to protect the property of the imj>ub,s, which were briefly as 
follows: — 1. It’ the arrogated son died before puberty, the 
arrogator had to restore the property of the son to that son’s 
natural heirs. 2. Tf the arrogated son were emancipated or 
disinherited without good reason before puberty, the arrogator 
had to restore to the soil all the son’s property, and give him 
a fourth of his (the nrrogator’s) own property, called the 
ijuarta l). Pii, or quart a. Antonina , as having been first re¬ 
quired by that, emperor, d. If' the son were emancipated or 
disinherited before puberty for a good reason, the sou received 
his own property from the arrogator, but nothing more. 4. 
Lastly, if the arrogated son, on attaining puberty, wished to 
rescind the arrogation, lie was at liberty to do so, if lie could 
show it was prejudicial to him. 

There is some little doubt when arrogation was first made 
per rescript uni prineipis. However, Ulpian ( li eg . viii. 0) 
expresses himself too plainly to admit of a doubt that in his 
time arrogation was made per popuhnn (i. e. b) the curies 
represented hy Jictors), and not by imperial licence. He 
further adds, that arrogation was only made at Koine {Beg. 
viii. 4), and, of course, when the system of permitting it by 
imperial rescript was adopted, place could have nothing to do 
with arrogation. 

The tabu/arii here spoken of were public notaries, who kept 
public registers {tabuhe), on which formal nets vere recorded. 
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4. Minorem natu majorem non 
posse adoptare placet. Adoptio enim 
naturam imitatur, et pro monstro est 
ut major sit filius qtiam pater. Debet 
itaque is qui sibi filiutft per adop- 
tionem vel adrogationem facit, plena 
pubertate, id est, decern et octo aunis 
pnecedere. 


4. A younger person cannot adopt 
an older; for adoption imitates na¬ 
ture ; and it seems unnatural, tlmt a 
son should be older than his father. 
Any one, therefore, who wishes either 
to adopt or nrrogato a son, should be 
the elder by the term of complete 
puberty, that is, by eighteen yeurs. 


D. i. 7. 15. 3; D. i. 7. Ifi ; D. i. 7. 40. 1. 

As long as the required number of years intervened, there 
was no further positive rule as to age ; but it being in the 
discretion of the emperor to allow adoption or not, there was 
generally a disposition to refuse it unless the persqn who 
wished to adopt was of such an age as to make it improbable 
he should have children of his own. (D. i. 7. 15.) 

The legal age of puberty in males was fourteen ; hut eighteen 
was the age at which the body was considered to he fully de¬ 
veloped in all cases, plena pubertas. 


5. Licet autem et in locum nepotis 
vel pronepolis, vel in locum ncptis 
vcl proueplis, vel deinceps adoptare, 
quainvis liliuni quis non habeat. 


5. A person may adopt another as 
grandson or granddaughter, great- 
grandson or great-granddaughter, or 
any other descendant, although he 
lias no son. 


As adoption follows nature, it would have seemed, without 
express enactment, that none but married persons could have 
adopted grandsons, and that a person, to have had a grandson, 
must have had a son. With respect to the degrees of marriage, 
it sometimes made an important difference whether a person 
was adopted as a son or grandson. The natural (/. r. noil- 
adoptive) granddaughter, lor instance, of the person adopting 
would he cousin or niece of the person adopted, according as 
he was adopted as a grandson or son, and might marry him 
in the one ease, and not in' the other. 


0. Et tarn filium aliermm quis in 
locum nepoti-) adoptare potest, quam 
nepotem in locum filii. 

7. Sed si quis nepotis loco adoptet, 
vel quasi ex eo Alio quom liahet jam 
adoptatum, vel quasi ex illo quem 
naturalem in sua potentate hahot, in 
eo casu et filius consentire delict, no 
ei invito suus heres adgnascatur. Sed 
ex coutrario, si avus ex tilio nepotem 
det in adoptionern, non est necesse 
filiura consentire. 


0. A man may adopt the son of 
another as his grandson, and tho 
grandson of another as las son. 

7. If a man adopts a grandson to 
be the son of a son already adopted, 
or of a natural son in his power, the 
consent of this son ought first to he 
obtained, that he may not have a 
suns Iierrs given him against his will. 
But, on the contrary, if a grandfather 
gives his grandson by a son in adop¬ 
tion, the consent of the son is not 
.necessary. 
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D. i. 7. 0. 10, 11; D. xxiii. 1. 16. 1. 

A grandson could bo adopted either generally, when he was 
supposed to be the issue of a deceased son, and so vta&sui juris 
at the death of the grandfather.; or, specially as the son of a 
particular son, in which case he came under that son’s power 
when the grandfather died. The grandfather could at his 
pleasure diminish, but could not add to the number of his 
son’s family: because otherwise the son would have had a suus 
hr res (see Introd. sec. 77) forced on him against his will, to 
take a share of his property. 


fi. In plnrimis autcra causis adsi- 
milatur is qui ndoptutus vcl ndrogatus 
est, ei qui ex. legitimo matrimonio 
natus est. Kt idco si quis per Impe- 
ratorern, sive apud pra-torein vcl apud 
pra'sidcm provinciie non oxtranoum 
adopt.tiv erit, potest eumdem alii in 
adoptionem dare. 


8. He who is cither adopted or ar¬ 
rogated is assimilated, in many points, 
to a son born in lawful matrimony; 
and therefore, if any one adopts an¬ 
other by imporial rescript, or, if the 
1 verson is not a stranger, before the 
pnetor, or the pnrses of a province, 
lie can afterwords give in adoption 
to another the person whom he has 
adopted. 


Gat. i. 105. 


The text says that the adoptive son is assimilated to the 
natural in plnrimis causis, and not altogether; because, among 
other differences, if the adoptive son left iiis adoptive family, 
lie ceased to have any relationship whatever to its members; 
but the natural son was always cop natus to his own blood 
relations, although, by emancipation or adoption, he might 
cease to be agnatus to them. 

Of course, under Justinian’s legislation, the adoptive father, 
if a stranger, had no jiatria potest as at all, and therefore 
could not exercise such a power as that of giving his adoptive 
son in adoption to another person. 

When once the tie of adoption was dissolved, all the rela¬ 
tions created by it were entirely at an end, except that marriage 
was forbidden between the person adopting and the person 
adopted. (See Tit. 10. 1). In omni fere jure, Jin it a pair is 
adoptivi potentate, milium e.v prisfino retinetur vestigium. 
(D. i. 7. 10). But the tie could never again be renewed be¬ 
tween the same persons. (I), i. 7. 87. J.) 


fl. Sed ct ilhul utriusque adoptionis 
commune est, quod ct ii qui generate 
non possunt, quales sunt spadones, 
adopt are possunt; castrati autemnon 
possunt. 


0. Tt is a rule common to both 
kinds of adoption, that persons, al¬ 
though incapable of procreating, ns, 
for instance, impotent persons, may, 
but those who are castrated, cannot, 
• adopt.. 
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Gat. i. 10;}. 

The distinction was drawn because it was considered as never 
perfectly certain that the former (spudo/tes) would not ut some 


time or other have children of 

10. Ifemimv qnoquc ailoptare non 
possunt, quin noc naturales hberos in 
Him potentate lmbent. Sod ox iudul- 
gentm principis ad solatium liberorum 
umissorum ailoptare possunt. 


their own. 

1 (J. Women, also, cannot adopt; for 
tliev lm\e not even tbeir own children 
in their power; but, by the indulgence 
of the emperor, and as a comfort for 
the loss of their o\ui children, they 
are allowed to adopt. 


Gai. i. 104; €. viii. 4S. 5. 

Women could not adopt, because the meaning of adoption 
was that the person adopted passed into the putrid potrs/us 
of the person adopting. The adoption mentioned in the text 
(which was permitted by a constitution of Diocletian and 
Maximum, C. viii. 48. 5), only placed the ailojited children in 
the same relation to the woman as her own children would 
have hold. She gained nothing like pattia potest as over 
them. 


11. JHud proprium est adoptionis 
illius qua- per sacrum oraeuluin lit, 
quod is qui liberos m poleslato bnbet, 
si so adroganduni dedeiit, non solum 
ipso potcsluli adrogatoris subjiciiur, 
sod etiiun Iiben ojus in cjusdem limit 
potentate, tainquam nepolos. Sic 
emm et clivus \ugustus non ante 
Tiheiiuin adoptmit, qiiam is Germa- 
nicum acltqituMt, ui protinus adnp- 
none facta incipiat Gcrmanicus Au- 
gusti nepos esse. 


II. Adoption by the rescript of the 
emperor lias this peculiarity. If n 
person, having children under lus 
power, should give lnmself in nrro- 
galion, not only does be submit lum- 
soll to the power of the arrogatnr, 
l*ut bis children are also in the airo- 
gatm's power, being considered bis 
grandcliibli'en. It, was for Ibis reason 
that Augustus did not adopt Tiberius 
until Tibetius bad adopted Gerniani- 
cus; so that directly the adoption 
was made, Gcrmanicus became the 
grandson of Augustus. 


Gat. i. 107. 

This is said to be an incident of arrogation only, because 
when a person not -s ui juris was adopted, his children were not 
in his power, and so he could not transfer them to the power of 
his adoptive father; into which they only came after the death 
of the person in whose power their own natural father was. 

All the property of the person arrogated became the pro¬ 
perty of the arrogntor. (Sec Bk. iii. Tit. 10.) The adoptive 
eon, as he was previously in the power of his natural father, 
had no property to pass. 


12. Apud Catonpm bene scriptum 12. Cato, as ivc learn from tho 
refert antiquitas, servos, si a domino ancients, lias with good reason writ- 
adoptati smt, ex hoc ipso posso lihe- *ton, that slaves, when adopted hy 
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ran. TTncle ot nos cruditi in nostra 
constitution e, etiani emu servum 
quem dominus actis intervenientibus 
filmm suiim nominavorit, libornm 
esse eonsliluinnis, licet hoc ail jus 
iilii aecipiendum non sulliciat. 


their masters, are thereby made free. 
In accordance Avith AAhich opinion, 
wo have decided'by one of our con¬ 
stitutions, that a slave to whom his 
master by a solemn deed gives the 
title of son is thereby made free, 
although lie. (lues not acquire thereby 
the rights of a son. 


C. vii. 0. 10. 

It is doubtful whether slaves could bo adopted, so as to 
become members of the family of the person adopting them. 
Aldus Gellius ( Noct . Attic, v. 0) says that the majority of the 
ancient jurists, including Sabinas, held they could. Thco- 
philus says Cato was of the contrary opinion. They certainly 
became freed men, and never in (jam i by adoption; even a 
freedman never became in (/aunts bv adoption (D. i. 7. 20), 
and lie could only be adopted by bis patron (D. i. 7. 15), and 
on a good ground, such as the patron having no children. 
((J. viii. 18.) 


Tit. XII. QUIBUS MODIS .1US POTESTATIS 

SOLVITITR. 


Yidenmus nunc quilms modis ii 
qm iilu no juii sunt subject!, on jure 
hberuntur. hit qiuih’iu seivi quem- 
adinodum potestate liberantur, ex lis 
iiiUdligcio possumus qua- de seisis 
mamimitlendis superius exposumuis. 
Ih voro qui in poles!ate parentis 
sunt, morluo co sifi juris limit.; soil 
hoc distmctioncin recipit. Nam mor- 
tuo palro, sane oimnmodo filn filiawo 
sui juris eflicmntur; mortuo vero nvo, 
non omniinodo nepotes noptesque sui 
juris hunt, sod ita si post mortem asi 
in potestatem patns sui rccasuri non 
sunt. Itaque, si moviento avo pater 
comm visit ct in potestatem putris 
sui est, tunc post o hi turn avi in 
potestate putris sui hunt. Si Aero is 
quo tempore uaus moritur, ant cliam 
mortuus est aut exiit de potestate 
patris, tunc ii, quia in potestatem 
ejus ciulero non possunt, sui juris 
hunt. 


T.et us now inquire into the dif¬ 
ferent avii\s in Avlueli persons in the 
pmver of others are freed from it. 
IIoav slaves are freed fioin the power 
of their masters may he learnt from 
A\hnt Ave have already said with re¬ 
gard to manumission. Those who 
are in the poAAev of a parent become 
independent at his death; a rule, 
however, Avhicli admits of a distinc¬ 
tion. For wlieu a father dies, his 
sons and daughters become undoubt¬ 
edly independent; but when a grand¬ 
father dies, his grandchildren do not 
necessarily become independent, hut 
only if on the grandfather's death 
they do not. full under the power of 
their father. Therefore, if their father 
is alive at the death of their grand¬ 
father, and Avas in his power, then, on 
the grandfather's death, they become 
subject to the power of their father. 
But, if at the time of the grand¬ 
father's death their father is either 
dead, or lias already pa c sed out ot 
the grandfather’s poAver by emanci¬ 
pation, as they do not fall under the 
power of their lather, they become 
independent. 
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Oai. i. 134. 120, 127. 

The modes in which the patria potestas was ended were— 
(1) the death of the parent: (2) the parent or son suffering 
loss of freedom or of citizenship ; (3) the son attaining certain 
dignities ; (4) emancipation. All these modes are treated of 
in this Title. 


1. Cum autem is qni ob aliquotl 
maleficium in insulam deportatur, 
civilatem amittit, sequitur til, qni co 
modo ex numcro cmum Romanorum 
tollitur, perinde ac eo mortuo desi- 
nant liberi in potentate ejus esse. 
Pari ratione, et si is qui in potentate 
parentis sit, in insulam deportatus 
l’ucrit, desinit in potentate parentis 
esse. Sod si ex indulgeutia piincipali 
rcstituti fuerint, per omnia prist in um 
statum reeipiunt. 


1. If a man, convicted of some 
crime, is deported to an island, lie 
loses the rights of a Roman citizen; 
whence it follows, that the children 
of a person thus banished cease to 
ho under Ins power, exactly as if he 
were dead. Equally, if a son is de¬ 
ported, docs he cease to he under the 
power of his father. Rut, if by tlio 
favour of the emperor any one is re¬ 
stored, ho regains his former position 
in every respect.. 


Cat. i. 12S. 


The patria potestas belonging exclusively to citizens, and 
being necessarily exercised over citizens, when a parent or 
son lost the rights of citizenship, or, us it was termed, under¬ 
went a media capitas deminutio (see Tit. 10. 2 ) ; the patria 
potestas was necessarily at an end. (Ulp. Hep. x. 3.) The 
punishment of deporta do in insulam consisted in the con¬ 
demned being confined within certain local bounds, whether 
really those of an island, or of some prescribed space of the 
mainland, and being considered as civilly dead (deportatus 
pro mortuo habetur (1). xxxvii. d. 10. 8), atid looked on as 
peregrinus, not as a cieis. (Ulp. lieg. x. 3.) If the condemned 
was recalled, and by the pardon of the emperor all the effects 
of his punishment were done away, ho was said to he rest it ut us 
in integrum: he then resumed all his civil lights, and was 
placed as exactly as possible in the position winch ho would 
have held, had he never been deportatus. (Cod. ix. 51. 1.) 
Many texts, instead of reading in this section rcstituti 
fuerint, per omnia .... reeipiunt , read rcstituti fuerint 
per omnia , making restitutio per omnia equivalent to resti¬ 
tutio in integrum. The reading adopted in the text supposes 
that a restitutio in integrum is spoken of in the word resti- 
tuti. 


2. Eelegali antom patres in in¬ 
sulam, in potentate sua liberos reti- 
nent. Et ex contrario liberi lelcgati 
in potest ate parentium remanent. 


2. A father who iH merely banished 
by relegation, still retains his children 
in his power; and a child who is re¬ 
legated still remains in tlio power of 
his father. 
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D. xlviii. 22 . 4. 

The relog atm was merely forbidden to leave a certain spot, 
and his civil status was in no way altered. (See Ovid, Trist. 
v. 11.) 


3. T'a'iiii' scrvus cffectus filios in 
pol.estate habere desinit. Scrvi autem 
pa-nix' ofliciuntur, qui in metallum 
damnantur, et qui bestiis subjiciun- 
tur. 


3. When a man becomes a “ slave 
of punislmicnt” lie ceases to have his 
sons in Ins power. Persons become 
“ slaves of punishment” who are con¬ 
demned to the mines, or exposed to 
wild beasts. 


D. xlviii. 10. 17. 10. 

A slave had no legal power over his children; in whatever 
way, therefore, a father became a slave, he lost his power over 
his children. When a person was sentenced to work in the 
mines, or to contend with wild beasts in the arena, punish¬ 
ments only inflicted for very great crimes, he became, by the 
mere operation of his sentence, a slave. But as there was no 
master whose slave he could be considered, it was said that he 
became the slave of the punishment (scrvus peerne). 


4. Liliuslinnilins, si militaverit, vel 
si senator vel consul fuerit laetns, 
manct in potestate patris ; militia 
enim vel eonsularis digmtas potestate 
pains tilium non liberat. Sod ex ron- 
siitutione nostra, smmna patriemtus 
dignitas, llheo jinperiahbus codicillis 
pra-stitis, filnim a patna potestate 
liberat. Quis enim patiatur, patrem 
quidem pns-.c per emaneijiatioms 
modiim sun* potestatis nexilms filium 
relaxaic, imperatoriam nutein colsi- 
tudinem non valero eum quern sibi 
patrem elegit, ab alicna eximere in¬ 
testate '■ 


4. A son, though lio becomes a 
soldier, a senator, or a consul, still 
remains in the power of his father, 
from which neither military service 
nor consular dignity can tree him. 
But by our constitution the supremo 
dignity of the patriciate frees the son 
from the power of his father imme¬ 
diately on the grant of the imperial 
patent. It is obviously absurd that 
a parent could emancipate liis son 
from the tie of liis power, and that 
the majesty of the emperor should 
not bo able to release from the power 
of another, one whom he had chosen 
to be a father of the state. 


B. i. 7. 3; €. xii. 3. 5. 

Under the old Homan law no child was released from a 
father's power, by having any dignity or office, except that of 
a Jlu men din lis, or a vestal virgin. Persons holding either of 
these offices without undergoing any capitis demimttio, or 
ceasing to be members of their father's family, became sui 
juris. Justinian conferred the privilege on those enjoying the 
dignity of the patriciate, and at a later period of his legislation 
enlarged the number of dignities to which this incident was 
attached ; and the child was freed from the power of his father 
by being made a bishop, a consul, queestor of the palace, pree- 
torian prcefect, or master of infantry or cavalry: und, in gene- 
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rnl, all those whose dignity exempted them from the hardens 
of the atria were freed from the power of their father. (Nov. 
31; C. x. 31. OG.) When under Justinian’s legislation a child 
was released by attaining a dignity, ho still, as in the older 
law, remained a member of his father’s family, and enjoyed 
all his rights of succession and agnation (Nov. 81. 2.) 

Constantine changed the meaning of pat) iritis, by making 
it a title of the highest honour conferred on persons who en¬ 
joyed the chief place in the emperor’s esteem. The power of 
making patririi was, in general, used very sparingly by the 


emperors, and hence the title 
even to foreign princes. 

f>. Si al> hostihus cactus fucrit 
parens, quannis hnstium fiat, tamcn 
pen (let jus hbevorum propter pis 
postlnniini; quia lii qui al> ho-tilms 
cajiti sunt, si ivveM fuernit, omnia 
pristina jura reeipiunt. Idnrro re- 
\ersus eiiam liboros habcbit in po- 
testate; quia postliminium lingit cum 
qui captiis cst, semper in civitale 
fuissc. Si void ibi deeesscnt, exmde 
ex quo capius cst, pater, films sui 
juris fuisse videlur. Tpso quoque 
fill us neposve si ab lmstibus capfus 
fuel it, .similiter diemius propter jus 
postliminii, jus qiloquo potestatis pa¬ 
rentis in suspctiso cssc. Dictum est 
autem postliminium a T.nusj; ct rosr. 
Unde cum qui ab hostibus captiis in 
lines nostros postca pervenit, postli- 
minio veursum rccte dieimus; nam 
iiniina sicut in domibus fineni quem- 
dam faemnt, sic et impeni linein 
limen esse \etcrcs \oliierunt. I fine 
et limes dictus cst, quasi finis quidam 
et terminus; ab eo postliminium dic¬ 
tum, quia eodem limine reveitebatur, 
quo amissus fucrat. Scd ct qui cap¬ 
uts victis bostiluis recuperatin', posLli- 
liiinio lediissc cxistiinalur. 


became an object of ambition 

H. If a parent is taken piisoncr, 
although lie becomes the slim* of llio 
enemy, yet bis paternal power is only 
suspended, owin'* to tlie jus p<»th- 
mnin, l'or captives, when llie\ reinin, 
arc restored to all tlicir founer rights. 
Thus, on Ins idnrii, the father will 
lui\c Ins children in Ins power - for 
tlie posthmtilium supposes that the 
captive has never hern absent. If, 
however, a prisoner dies m captivity, 
the son is considered to have been 
huh pendent from the time when his 
father was taken piisoner. So, too, 
if a son, or grandson, is taken pn- 
snner. the power of the parent, by 
means of (lie jus pus! Inn mu, is only 
in suspense. The term pos/lmimnun 
is derived lroni pint and hnuii. We 
therefore snv of a person taken by 
the enemy, and then returning into 
our territory, that he is come back 
by postliminium. Tor, just as the 
threshold forms the boundaiy of a 
bouse, so the ancients have termed 
the boundary of the empire a thres¬ 
hold. ’Whence limrs, also, is derived, 
and is used to signify a boundary and 
limit. Thence comes the word postfi- 
7111/11 inn, became the prisoner re¬ 
turned to the same limits whence 
he had hecn lost. '/'lie prisoner, 
also, who is retaken on the defeat 
of the enemy, is considered to return 
by postliminium. 


Ciki. i. I2'J; D. xli v. 15. ‘If). 3; IK xli.. Id. o(5. 

By the jus postliminii, property taken in war, and retaken 
from the enemy, wns restored to tlie original owners (sec Bk. ii. 
Tit. 1. 17); and captives, on their return to their own country. 
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were re-established in all their former rights. When the cap¬ 
tive returned, all the time of his captivity was, in the-eye of 
the law, blotted out, and ho was exactly in the position he 
would have held if he had not been taken captive. (D. xlix. 
15. 21. (5.) The manner of his return was quite immaterial. 
-A 7 i/til intercut quomodo eaptivus re versus est. (D. xlix. 15. 
20.) When the father returned, he resumed all his rights over 
his property, and his putrid potestas over his children; when 
a child returned, he regained his rights of succession and agna¬ 
tion, and at the same time he fell again under the patria po- 
t est ns of his father. (1). xlix. 15. 11.) If the captive did not 
return from captivity, the law considered him to have died at 
the moment of bis captivity commencing, a point important 
with regard to testaments (see 13k. ii. Tit. 12. 5) ; and also as 
making children sui juris, and giving them all property ac¬ 
quired by them, from the time of the parent’s captivity. Gaius 
says that in his time this point in favour of the children was 
not established (Gai. i. 129) ; but, at any rate, it was so when 
Ulpian wrote. (19. xlix. 15. 18.) 


(i. I’rn-torea cnnuieipntinnc quoque 
desmunt hbeii in potestale pareiilniiu 
esse. Sed omnunpatin an tea qmdein 
vel per antiquum legis observutiunem 
procedelmt, qua? per iinnuinanas ven- 
diljnnes et mten-edentes mnnumis- 
sames colebrahatur, vol ex inipoinili 
rcseupto. Nostra uutem prowdcutia 
et lion m melius per ooiistitutioncm 
refonmiMt, ut, tieiione pristina ex- 
plosa, recta via a<l compel elites indices 
vel lmigistrntus pm entes intrent, et. 
sic lilies sues vel films, vel liepotes, 
vel lieptes an deincops sua manu de- 
mittereiit. Ft tunc ex edicto pradoris 
in hujus filii vel tilim \ol nepotis \el 
neptis bonis, qm vel qua* a pm elite 
inununiissus vel nianumissa fuent, 
oadem .jura pneslmilur pnrenti, qua? 
tnbuuntur patrono in bonis liberti; 
et prielercn, si inipubes sit lilius vel 
filin vel eeteii, ipso parens ex lnanu- 
missione tutelum ejus nanciscitur. 


0. Children, also, cease to be under 
the power of their parents by eman¬ 
cipation. Formerly emancipation was 
effected, either by adopting the pro¬ 
cess of the ancient law, consisting of 
imaginary sales, each followed by a 
manumission, or l«y imperial rescript; 
but we, in our wisdom, have intro¬ 
duced a reform on this point by one 
of our constitutions. The old fic¬ 
titious process is now done away 
with, and parents may now appear 
directly before a proper judge or ma¬ 
gistrate, and free from tlieir power 
their children, or grandchildren, or 
other descendants. And then, accord- 
mg to the pra'torian edict, the parent 
has the same lights over the goods 
of those whom’ he emancipates, as 
the patron lifts over the goods of 
his freodinan. And further, if llie 
child or children emancipated are 
within the age of puberty, the parent, 
by the emancipation, becomes their 
tutor. 


r,Ai. i. 13i>. Mi; IX xxwii. 1>. 1; 1). xxvi. 1. 3. 10; C. viii. 40. 5, 0. 

Wo have no trace of any other form of giving freedom, in 
early times, than that of emancipation. In the law of the 
Twelve Tables we find it laid down, “ Si pater /ilium ter 
venumduit (sells) liber esto." The father trie it sell bis son, 
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and lie would then be in the mancipium of the purchaser; hut 
when tho purchaser freed him, the sou would fall again under 
his father’s power. This might happen over and over again, 
but the Twelve Tables, whether making a new enactment, or 
sanctioning an old custom, declared that after a third sale tho 
father's power was extinguished for over. This may perhaps 
have been originallv intended as a kind of chock on the father 
abusing his power of selling his son ; and have been after¬ 
wards used as a means of giving freedom by a fictitious sale ; 
or it may have been expressly enacted in the Twelve Tables to 
extinguish all doubts whether the custom of freeing from a 
father’s power by three sales was valid. In the form the 
fictitious sale took in the times of historical certainty, the 
father three times sold his son to a fictitious purchaser, who, 
between the first and the second sale, and also between the 
second and the third, manumitted the son, i. e. discharged him 
from his power as a master which he had acquired by the sale. 
After the third sale, tho son was in the mancijn't/iu of the 
fictitious purchaser, and if this purchaser had manumitted him, 
he would have been the son’s patron. But as the father gene¬ 
rally wished to bo the patron of his son, the relation giving 
him, among other things, the right of succeeding to the son if 
intestate and childless, tho purchaser, instead of manumitting 
him, resold ( rcmanciparit ) him to the father, who then him¬ 
self manumitted him, and became his patron. In eases where 
the fictitious purchaser manumitted the third time, he was 
considered us a, trustee for the father of all the rights of 
patronage. Originally, an express contract was made, con¬ 
tractu Jiducia , to bind the purchaser to remand pate or to 
manumit, reserving the rights of patronage to the father, as the 
case might be; but in later times the purchaser was considered 
bound by an implied contract, and the pro) tori an edict, as we 
learn from the text, secured to the father in all eases the rights 
of patronage. 

As the law of the Twelve Tables spoke only of a son, it, 
was considered sufficient, by a strict interpretation of the term 
“ son,” that one sale instead of three was sufficient in the ease 
of a daughter or grandchild. ((>. i. 

Anastasius introduced a now mode of freeing the child from 
the power of the father. The emperor issued, in cases where 
he thought it proper, a rescript authorizing the emancipation ; 
and this rescript being registered by a magistrate, the process 
was complete. (0. viii. 49. f>.) 

Justinian, in giving the greatest possible facility to emanci¬ 
pation, preserved nil the effects which the process had had 
under the old system of fictitious sales. Both under his 
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system find that of Annstasius, a child could he emancipated 
in his absence, which was not possible in the times when the 
old forms of manumission were strictly observed. 


7. Admonendi autem sumus, li¬ 
berum arbifrium esse ei qui filium ot 
ex eo nepotem vel neptem in potes- 
tate liabi'bit, filium quidom potestate 
dimittere, nepotem vero vel neptem 
retmore ; et ex diverso filium quidem 
in potestate retinere, nepotem vero 
vel neptem manumittero, vel omnes 
sui juris etlicere. Eadem et de pro- 
nepote et pronepto dicta esse iutelli- 
gantur. 

8. Sed et si pater filium quern in 
potentate babel, avo vel prouvo nntu- 
rali, secundum nostras constitutionos 
super his habitus, in adoptioneni 
doderit: id est, si hoc ipsum aclis 
intervenientibus apml competentem 
judiccm niamfestaveiit pnesente eo 
qui adoptutur et non contradicente, 
nee non eo praseuto qui adoptat, sol- 
vihir jus potostatis patris naturalis; 
transit autern iu hujusmodi parentem 
ndoptivum, in cu jus persona et adop- 
lionein esse plomssiinam antea dixi- 
mus. 


7. It is also to be observed, that a 
parent having in bis power a son, 
and by that son a grandson or grand¬ 
daughter, may emancipate his son, 
and retain in his power his grandson 
or granddaughter; or, conversely, he 
may emancipate his grandson or 
granddaughter, and retain his son in 
his power ; or, lie may mate them nil 
independent. And it is the same in 
the case of a great-grandson, or a 
great-granddaughter. 

8. If a father lias a son in his 
power, and gives him in adoption to 
the son’s natural grandfather or great¬ 
grandfather, in conformity with our 
cousiStations enacted on this subject, 
that is, if he declares his intention in 
a formal act before a competent judge, 
in llie presence and without the dis¬ 
sent of the person adopted, and also 
in the presence of the person who 
adopts, then the right of paternal 
power is extinguished ns to the natu¬ 
ral father, and passes from him to 
the adoptive father; with regard to 
whom, as wo have before observed, 
adoption preserves all its eifects. 


0. viii. 17. 11. 

The adoptive father could not acquire any patria pot est as by 
fictitious salt's ; he could only extinguish that of the natural 
lather. In order to gain it himself, he had recourse to another 
fictitious process, called in jure ccssio. He claimed the child 
as his before a magistrate, and the natural father not with¬ 
standing the claim the child was given into the patria potestas 
of the adoptive father.. Tor the change made by Justinian in 
the law of adoption, sec 'fit. 11.1. 


0. Iliad autem scire oportet, quod 
si minis tua ex filio tuo coneeperit, 
et filium posted emnneipaveris vel in 
adoptionein dederis prirgnaute nuru 
tua, nihilomimis quod ex ea nascitur, 
in potestate tua nascitur; quod si 
post emancipntionem vel adoptioneni 
conoeptus fuerit, palris sui e.manci- 
pati vel avi adoptivi polestati subji- 
citur; et quod nequo naturales liberi 


9. It must be observed, thnt, if 
your daughter-in-law becomes preg¬ 
nant, and if during her pregnancy 
jou emancipate your son, or give him 
in adoption, the child will be born in 
your power; but if the child is con¬ 
ceived subsequently to the emanci 
pntion or adoption, be is born in the 
power of bis emancipated father, or 
bis adoptive grand I’u her. Cliildien, 
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ncqnc adoptivi nllo pene modo pos- natural or adoptive, have almost no 
sunt cogere parcntes de potentate sua means of compelling their parents to 
eos dimiLtere. free thorn from their power. 

Gai. i. 135. 137 ; D. i. 7. 31. 33. 

The rights of a child were always determined by reference 
to the moment of conception, not of birth, when he was born 
in justo matrimonio, because he then followed the condition 
of his father. J5nt when he followed the condition of his 
mother, as he did when lie was born out of just am matrimo- 
nium, reference was had to the time of his birth (Cf. i. 80), 
or, in the later law, to the time of his conception, of his birth, 
or to any intermediate time, as might be most favourable to 
him. (8ee Tit. 4. pr.) 

The exceptional cases alluded to in the words ncqnc ullo 
jtone modo only occurred where the father attempted to make 
a base use of his power over his children, or abandoned them 
(C. xi. 40. 0 ; (J. viii. 52. 2) ; or when a person, adopted under 
the age of puberty, on attaining that age compelled his adoptive 
father to emancipate him. (1). i. 7. 84.) 


Tit. XIII. DE TUTELIS. 


Transeamus nunc ad aliam dhi- 
sioncm personarum; nain ex his por- 
sonis qua* in poles lute non suat, 
qu.idam vel in tutela sunt vet m 
curatione, quadam neulro jure t< uni¬ 
tin'. Videumus ergo de Ins qui in 
tutela vel curatione sunt: ita onim 
intelligenms Cetcras personas qua* 
neutro jure termntur. Ac prms dispi- 
ciamus de his qute in tutela sunt. 


Let us now proceed to another divi¬ 
sion of persons. Of those who are 
not in tiie power of a parent, some 
are under a tutor, some under a cura¬ 
tor, some under neither. Lot us 
treat, then, of those peisous who are 
under a tutor or curator; for wo 
shall thus aseeitain who are they 
who ore not subject to either. And 
first of persons tinder a tutor. 


Gai. i. 144, 113. 

This is rather a subdivision of persons sui juris than an¬ 
other division of persons generally. There were some persons 
who were exempt from the jtatria pot eat as, and yet required 
constant protection and assistance. When this arose from 
youth, or, in the old law of Home, from the incapacity sup¬ 
posed always to attach to females {pioptcr animi /critatcm, 
OAl.i. 144), the protector was called a tutor; when it arose 
from mental incapacity, he was called a curator. The two 
olliccs greatly resembled each other; but there was one leading 
distinction between them. The tutor was said to be given to 
the person ; he not only administered the property of the pupil, 
but be also supplied what was wanting to complete the pupil’s 
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legal character. Tho curator was said to be given to the pro¬ 
perty: his duty was exclusively to see that the person under 
his care did not waste his goods. (See Introd. sec. 48.) 


1. Est autem tutela (ut Servius ile- 
finivit) vis ac potestas in capita libero, 
ad tuenduin cum qui propter u-tatem 
se dcfcnderc nequit, jure civili data 
ac permissa. 


1. Tutelage, as Servius lias defined 
it, is an authority and power over a 
free person, given and permitted by 
tbo civil law, in order to protect ono 
whose tender years prevent him de¬ 
fending himself. 


D. xxvi. 1. 1. 

Tly a free person is meant here one sui juris. The power of 
a tutor {vis ac potestas being merely a redundant expression) 
was either given {data) by the civil law, when it devolved on 
the next of kin, or allowed ( permissa ) by that- law, when it was 
conferred by testament. 


2. Tutores anlem sunt, qui ram 
vim ac pntestatem hahenfc, exque ipsa 
ro noinen ceperunt. I tuque appol- 
lnntur tutores, quasi tmLores atquo 
tlH'ensores, sicut u-ditui dicuntur qui 
a dos tueutur. 


.‘1. Permissum cst itnquo parcnli- 
bus, liboris iinpuborilnis quos in po- 
tostato habent, tostamento tutores 
dare, ot hoc in filios jiliasqnc pro¬ 
cod it omnimodo. Nepotibus tamon 
noptibusque ita demum parontes pos- 
sunl tostamento tutoro.s dare, si post 
inortom eoruin in patris sui potesta- 
tom non siiut rceasuri. Itnque si 
filius tuus mortis Luie tompnro in po- 
lostato tua sit, nepotes ox oo non 
potcrunt tostmnonto tuo tutnrem ha¬ 
bere, quamvis in potestatc tua fuo- 
rint: scilicet, quia mortuo to in'po- 
tostatem patris sui rceasuri sunt. 


2. Tutors are those who havo this 
authority and power, and they take 
tlieir name from the nature of their 
office; for they are called tutors, as 
being protectors ( fuitores ) and de¬ 
fenders ; just as those who have the 
care of the sacred edifices, are called 

el/U/ui. 

Parents may give tutors by tes¬ 
tament to such of their children as 
have not attained the age of puberty, 
and are under t1#ir power. And this, 
without any distinction, in the case 
of all sons and daughters. But 
grandfathers can only give tutors to 
their grandchildren when these will 
not fall under the power of their 
father on the death of tho grand¬ 
father. Hence, if yonv son is in 
your power at the time of your death, 
your grandchildren by that son can¬ 
not havo a tutor appointed them by 
your testamont, although they w r cre 
in your power; because, at your de¬ 
cease, they will fall under the power 
of their father. 


Gai. i. 114. 140. 

The law of tlie Twelve Tables said, “ Uti ler/assit super 
pecania tntdave sum rei , ita jus csto.” None but the head 
of the family could appoint a tutor by testamont, and for none 
but children, or descendants in his power, who were included 
in the term sun res. Further, ho could only appoint a tutor 
for those who, on his death, became sui juris , and were under 
ngo. 

K 
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4. Cum autem in complurihus aliis 
causis postuini pro jam natis habon- 
tur, et in hac causa placuit non minus 
postumis tpiam jam natis testamento 
tutores dari posse: si moJo in ea 
causa sint ut, si vivis parentilms nas- 
cerontur, sui et In potostato corum 
ficrent. 


4. Posthumous children, as in many 
other respects, so also in this respect, 
are considered as already born before 
the death of their fathers ; and tutors 
may be given by testament to posthu¬ 
mous children, as well as to children 
already born, provided that the post¬ 
humous children, had they been 
horn in the lifetime of their father, 
would have been sui heretics, and in 
their father’s power. 


Chii. i. 117. 


It was a maxim of Roman law that nothing cooltl he given 
by testament to an uncertain person, and a posthumous child 
was looked oil in this light, so much so that he could not he 
heir, nor take a legacy, nor have a tutor appointed by will; 
afterwards this was so far modified that, as far as regarded the 
chief of his family, lie was looked on as if horn in the lather’s 
lifetime {/no jam nato habrbafm ) ; that is, the ascendant might 
make him heir, disinherit him, give him a legacy, or appoint a 
tutor for him. 

It was not until the time of Justinian that the posthumous 
child of a stranger was capable of taking under a testament. 
(See note on J3k. ii. 20. 2H.) The words rom/i/uribus in causis 
are extracted from Gains; Justinian left no point of difference 
between the posthumous child and the child born in its 
father’s lifetime. 

By the term sui hrmlrs were meant those persons who, oil 
the death of the head of the family, having no one above 
them in the line of ascent, became sui juris, and were the 
necessary heirs of the deceased, if intestate. (8ec Introd. 
sec. 77.) 


5. Sed si emancipate filio tutor a 
patre testamento ilatus fuerit, eonfir- 
mandus est. ex sententia pra sidis oru- 
nirnodo, id est, sine liupusitione. 


5. Rut, if a father gives a tutor 
by testament to lus emancipated son, 
the appointment must be continued 
by the sentence of the /mrses in all 
cases, that is, without iiujinry. 


I), xxvi. fl. 1. 

The emancipated child not being in the power of his father, 
not being the father’s rrs, could not, strictly speaking, he sub¬ 
ject to the father’s directions as to his tutor; hut a magistrate 
had power to carry out an appointment of a tutor in a testa¬ 
ment if there was only this technical objection to he sur¬ 
mounted. i he wishes of a father were considered so sure an 
indication to the magistrate of the fittest person to bo tutor, 
that they were always carried out without examining into the 
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suitability of the appointment (sine inquisitione ), unless some 
change in the position of the tutor since the making of the 
testament made him obviously unfit for the office. (D. xxvi. 
111.8.9.) 

A father could appoint by testament a tutor for his natural 
children if he left them property ; and the mother, the patron, 
and indeed any one who left property to infants sui juris , 
might appoint a tutor by testament, and the magistrate carried 
out tho appointment, but in these cases not until ho had 
examined all the circumstances of the case. (D. xxvi. 111. 2. 4.) 


Tit. XIY. QUI TESTAMENTO TUTORES DARI 

PUS SUNT. 


Pari an tom potest tutor non solum Not onl# a father of a family may 
paterfaunlnis, sod eiiam lilmsfumi- ho appointed tutor, but also a son of 
lias. a family. 


The office of tutor was looked on as in some respects a pub¬ 
lic one, as the tutor supplied what was wanting to the persona 
of a citizen ; and a jWusfntnilins was always capable of hold¬ 
ing any public office. (D. i. (5. fi.) 

Any one could be made a tutor with whom there was the 
testamenti factio (D. xxvi. 2. 21), or, in other words, any one 
who had the rights of citizenship sufficiently to enable him to 
go through the peculiar forms of Roman law. 


1. Sod ct sorvus proprius tesla- 
monto cum lihortate roe to tutor dari 
potest.. Sod sciendum ost, eum, et 
sine lihortate tutorern datum, tucitc 
libcrlutcui diroctam accopisso videri, 
et per hoc recto tutorom esse. Plane 
si per error cm quasi liber tutor dittos 
sit, ahud dieendum ost. Korvns au- 
tem alienus pure inutiliter tostamonto 
dahir tutor; sod ita cum liber erit, 
utiliter dntur. Proprius autem ser- 
vus inutiliter eo modo tutor dalur. 


1. A man may also by testament 
appoint as a tutor his own slave? at 
the same time giving him his liberty. 
But it must ho observed, that if a 
slave bo appointed tutor without an 
express gift of liberty, ho is still held 
to receive by implication a direct free¬ 
dom, and thus can legally accept the 
office of tutor. If, however, it is by 
mistake, and from the testator sup¬ 
posing him to be free, that he is ap¬ 
pointed tutor, the decision w'ould be 
different. Tho appointment of a slave 
belonging to another person as tutor 
is ineffectual, if unconditional; but 
is valid when made with this condi¬ 
tion “ when he shall be free.” If, 
however, any one appoints his own 
slave witli such a condition, the ap¬ 
pointment is void. 

K 2 
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I). xwi. 2. i!2. 2. 

A slave was incapable of holding any legal office. It was 
therefore necessary to enfranchise him in order that he might 
become a tutor. If the appointment were made without ex¬ 
press enfranchisement, it was the opinion of Paul (D. xxvi. 
2. 32) that the appointment implied enfranchisement, and this 
as if given by the testator himself ( directa ), and not entrusted 
to his heir to give ( Jideicommixsaria ). Valerian and Gallian, 
however, decided subsequently by a rescript (0. vii. 4. 9), that 
it was only a libertas Jideicommissaria which such an appoint¬ 
ment carried with it. Justinian here restores the authority of 
the former opinion. 

The appointment of the slave of another carried with it the 
fiber tax Jideicomm ixxa via, that is, it was incumbent on the 
heir to purchase and emancipate the slave, who could then dis¬ 
charge the office of tutor. (1). xxvi. 2. 10. 4.) If the heir 
was not ahlo to purchase the slave, then flic slave could not 
act as tutor until gained his freedom in some other way. 
Even if the testator had not used the words cam fiber erit , or 
some corresponding expression, lie was presumed to have in¬ 
tended to have used them unless a contrary intention appeared. 
(Cod. vii. 4. it.) If a testator said of his own slave that lie 
was to be tutor when free, this showed that the testator, who 
had the power to enfranchise him, did not chooseio exercise it; 
and ns he thus voluntarily made his own uppointment void, 
the law would not help him. 


2. l'uriosus vel minor viginti quin- 
que annis tutor testnmento datus 
tutor erit, cum compos mentis aut 
major viyinti quinque annis f'aetus 
fuAit. 


2. If a madman or a person under 
the nge of t\\cntvTivo years is by tea 
turnout appointed tutor, t,lio one is to 
begin to act wben lie becomes of 
sound mind, and tbe other when he 
lias completed his twenty-fifth year. 


I). xxvi. 1. 11 ; xxvi. 2. 22. 2. 


Meanwhile the magistrate would appoint another tutor. 
(Sec Tit. 20.) 


it. Ad certum tempos, sou ex certo 
tempore, vel sub conditione, vel ante 
heredis institutionem posse dari tuto- 
rem non dubitatur. 


•‘t. There is no doubt flint n tutor 
may be appointed either until a cor 
tain time, or from a certain time, or 
conditionally, or before the institution 
of an heir. 


1 he old law regarded the naming the persons designed to 
utke as heirs under the testament as the base of the testament, 
and passed over every declaration of the testator’s wishes 
placed before this os out of duo order and entirely void The 
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Proculians (Gai. ii. 231) thought this ought not to be ex¬ 
tended to the appointment of a tutor, and Justinian did away 
with the doctrine altogether. 

4. Certre autem rei vel causa: tutor 4. A tutor cannot be appointed for 
dari non potest, quia persona: non a particular thing or business, as it is 
causa: vel rei datur. to a person, and not for a business or 

a thing, that a tutor is appointed: 

D. xxvi. 2. 12. 14. 

Tho tutor had to take charge of the whole interests of the 
pupil, and therefore to appoint him to take charge of his in¬ 
terest in any one matter only was inconsistent with the nature 
of his oflieo, and such an appointment was void. (D. xxvi. 
2. 13.) If, however, the property of the pupil was situated in 
provinces far apart from each other, a separate tutor might 
be appointed to take care of his interests in each province. 
(D. xxvi. 2. 10.) 


f>. Si quis filiuhus suis vel filiis 
tutores dederit, ctiam postunnv vel 
postmno dedhsc videtur; quia lilii 
vel tilim nppollatione poslumus vel 
postuma conlmetur. Quod si nepotes 
sint., an appcllatione (ilioruni ot ip.sih 
tutores dati sunt 1 ' Dicemlum os( ut 
ijisi-. queqne dati videnntur, si modo 
liheros divit.: cotorum si filins, non 
contmebuntur; alitor eiiim liln, alitor 
nepotes appollantnr. Plano m post li¬ 
nns dedout, lam lilii postumi quam 
I'cturi liheri continobuntur. 


5. If any one appoint a tutor to 
his sons or daughters, he is held also 
to appoint him as tutor to his post¬ 
humous children; because, under 
the appellation of son or daughter, a 
posthumous son or daughter is in¬ 
cluded. But if there are grand¬ 
children, are they included in the 
appointment of a tutor to sons? We 
answer, that under an appointment to 
children, grandchildren are included, 
hut not under an appointment to 
sons; for son and grandson are quite 
distinct words. But, if a testator 
appoints a tutor to his posthumous 
descendants, the term obviously in¬ 
cludes all posthumous children, whe¬ 
ther sons or grandsons. 


Tit. XV. DE LEGITIM A ADGNATOKUM TUTELA. 


Quibns autem testamento tutor 
dalits non sit, his ex lego duodeoim 
talmlarmn adgnati sunt tutores, qui 
vocantur legitimi. 


They to whom no tutor lias been 
appointed by testament., have their 
Atjtmli as tutors, by tho law of the 
Twelve Tables, and such tutors are 
called “ legal tutors." 


T>- xxvi. 4. 1; (IAt. i. lfiS. 

Tutores legitimi was a general term applied to all tutors 
appointed by law, and especially by tbo law i f tbo Twelve 
Tables, or according to some inference from its pr« visions, ns 
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in the case of patrons. We do not know the exact terms of 
tho law of the Twelve Tablos on this subject. 


1. Sunt autem adgnati, cognati per 
ririlis sexus cognationem eonjuncti, 
quasi a patro cognati: veluti frater 
eodem patre nalus, patris filius 
neposvo ox eo; item jratruus ct, pa- 
trui filius, nepos\e ex co. At qui per 
feminim sexus personas cognation© 
junguntur, non sunt adgnati, sed 
alias naturali jure cognati. Ttaque 
amita* tua- lilius non o^t tibi agnatus, 
sed cognatus, et invicem scilicet tu 
illi eml “in jure ronjungeris ; quia qui 
nascuntur, patris non niatris familiam 
bcquuntur. 


I. Aynati arc those who ore related 
to each other through males, that is, 
as related through the father, as a 
hrother by the same father, or the 
son of a brother, or the son of such 
a son; or, again, a father’s brother, 
or a father’s brother’s son, or tho son 
of such a son. But those who are 
related to ns through females aro not 
aynati , but merely cnynati by their 
natural relationship. Thus the son of 
a father’s sister is related to you not 
by agnation, hul by cognation, and jou 
are also related to him by cognation ; 
as children belong to tho family of 
their lathi r, and not to that of their 
mother. 


(J.U. 1 l fill. 

The law gave tho rights of relationship, such as inheritance 
and appointment as tutors, to the aynati only. All persons, 
related by ties of blood, were coynati to each other. Within 
this larger circle the members of any one family wore aynati 
to each other. A family, in this sense, consisted of all persons 
related to each other, bv having a common ancestor, in whoso 
power, if lie were alive, they would all be. A brother and 
sister, for instance, were aynati, and a nephew and aunt, by 
the father’s side. For if the grandfather were alive, all would 
be in his power. But the tie w’as dissolved by the sister or 
aunt marrying in manum (see Tutrod. see. 415) ; nnd as the 
children of females would he in the power of the husband, they 
could never be aynati to their mother’s aynati, except, by 
adoption; and lienee it is here said that aynati are related 
through males only. By the 11 Hth Nov. .Justinian abolished 
the distinction between aynati and roynati, and the nearest in 
blood was thenceforth the tutor iryitimus. 


2. Quod autem lex ah intestato 
vocat ad tutelam adguatos, non hanc 
habet significationem, si omnino non 
fccerit tes tame n turn is qui poterat 
tutore-. daro; sed si, quantum ad tu¬ 
telam pertinet, intestatus decosserit; 
quod tunc quoque occidere intelli- 
gitiir, cum is qui datus est tutor, vivo 
testator© decesserit. 


2. Tho law of the Twelve Tables, 
calling the aynati to be tutors in 
ease of intestacy, docs not refer 
mere!) to the ea^o of a person who 
might have appointed a tutor, d^ing 
without having made an) testament 
at all, hut id-io to that of a person 
dying intestate only so far ns regards 
the appointment of a tutor, and this 
includes tho case of a tutor nnniina- 
natod by testament, dying in the life¬ 
time of the testator. 
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D. xxvi. 4. 6. 

It was necessary to state expressly that the testament was 
good, as far as it went,’and that the law remedied its deficiency 
by making the aguati tutors, because it was a maxim of Roman 
law that a man could not- die partly testate and partly intestate. 

a. Bed adgnutionis quidem jus om- 3. Tlio right of agnation is ordi- 
nilms modis capitis dernimitione norily taken away by every capitis 
plerumquo perimitur, mu* ndgnatio demiuutio, or cliange of status, for ag- 
juns est nomen. Cognationis vex-o nation is' a civil right: but the right 
jus non omnibus modis ennirautatur; of cognation is not lost by every kind 
quia milis ratio ei\ilia quidem jura of capitis demiuutio ,for although civil 
cornimpere potest, uaturalia vero non law may destroy civil rights, it cannot 
utiqne. destroy natural riglits. 

G.u. i. 108. 

The tie of agnation being created by law, could also be dis¬ 
solved bv it: not so that of cognation, which was a tie of 
nature. Hut the law could take away the legal rights attaching 
to tin- natural tie; and this it did in the case of the ma.vimn 
eajdtis demiuutio. (iSoc next Title, 0.) 


Tit. XVI. DE CAPITIS DEMIN UTIONE. 

list autem capitis deminutio prioris The capitis dcminufio is a change 
stains couimutiitio, caque triluis mo- of status , which may happen in three 
dis nividit ■ nnin aut maxima cst wa\x: for it is either the greatest 
capitis drnmmtio, nut minor quam capitis dnmiiutio, the loss, also called 
quidain medium \ocuut, nut nuinnm. the middle, or the least. 

<1 \r. i. 100. 

Tn examining the subject of status, we have to consider not 
only the position of those who have it, and of those who have 
not it, lmt also of those who having had it, lose it. J5y rapids 
dt tuiuatio is meant the loss of status, the ceasing to have the 
capacity to hold and be subject to rights. If a freeman lost 
his liberty or underwent the greatest capitis demiuutio, he 
ceased to lime any legal capacity at all, and therefore the loss 
of the status libertatis involved the loss of the status civitads 
and the status familiw. The loss of the status riritads in* 
volved the loss of the status Jam Him but did not involve the 
loss of the status libertatis . 

1. Maxima capitis demiuutio est., - 1. The greater capitis demiuutio 

cum illiquid simul et civitniem et is, when a itinn loses both Ins eitizen- 
libertiilmn amittit: quod lUTiditin his ship and liis liberty : as they do who 
qui M-'rvi pa'iiir ctficnnitur at roc it at o by a terrible senter* •> are made "the 
seutentin', vel libertis ut iugratis erga slaves of pumshineiv . ».nd frecdmeii, 
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patronos condemnatis, vel qui sd ad condemned to slavery for ingratitude 
pretium porticipandum vemimdari towards their patrons; and all tliuse 
passi sunt. who suiter themselves to he sold in 

order to share the price obtained. 

G.vi. i. 1(50; T). xxviii. 3. fl. 6; xxv. 3. 7, 1. 

For the meaning of serri qwenw, see Tit. 12. sec. 3. 


2. Minor sive media capitis demi- 
nutio est, cum ci\itas quidom amitti- 
tur, libortas vero rotinetur: quod 
accidit oi ctil aqua et igni mterdictum 
fuerit, vel ei qui in msulain deporta- 
tus est. 


2. TJie less or middle rupUis iltiui 
tin/io is, wlitm a man loses his citizen¬ 
ship, but retains his liberty: as is the 
case when any one is forbidden the 
use of (ire aiul water, or is deported 
to an island. 


a m. i. mi. 

In this kind of rapitin deminutio , ns well as in tin 1 preceding, 
the position in th e/'ami/ia was lost, its rights belonging only 
to citizens. In this lesser kind, freedom is preserved ; but tins 
persou who undergoes the change of status becomes a stranger, 
perer/rinusjit. (Ulp. Ur*/. 1(1. 3.) It was a maxim of Roman 
law, that no one could cease to he a citizen against his will. 
Ciritatrm anno /inquam a Ho popu/i jussu a m if t it i nr it us. 
{Gig. pro Dom. 23.) The condemned was therefore denied tin 1 
necessaries of life, until lie was driven to withdraw himself from 
the city. Id aatrm ut onset faciendum, non adr/nptionr ciri- 
tut is, srd tecti, et aqua' et if/nis interdirtionr far itbant. (Cu\ 
pro Dorn. 30.) The aqua' et iqnis interdietio thus became a 
form by which a sentence of perpetual banishment was inllicLed. 
The / Irjiortatio in insulant superseded this form. (I). xhni. 20. 
2.) The person who was banished was confined to certain 
limits, out of which he could not stir without rendering himself 
punishable with death. This must be kept distinct Jroin simple 
re/e*/atio, which was also an exile within prescribed limits, but 
did not in any way affect the status. (D. xlviii. 22. 7.) 


3. Minima capitis deminutio est 
cum et civitas ct hbertas rctmetur, 
sed status homines commutator; quod 
accidit in his qui, cum sui juris 
fuerint, creporuut alieno juri sub- 
jecti esso, vel contra. 


3. The least nipilis ilriliiiiii/in is, 
when a person’s .s talus is changed 
without foiToitiue either of citizenship 
or liberty ; as when a poison sm jnn- 
becomes subject to the power of nil 
other, or a person tihiin jm is becomes 
independent. 


Gai. i. 132. 


The status was not impaired by the change of family, but 
the family position of the eitizeu was altered. Therefore Ulpian 
says the minima capitis deminutio takes place sa/ro statu. 
(D. xxxviii. 17. 1.) What is said here of change of family 
by anogation and emancipation must be extended to adoption. 
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(D. iv. 5. 8.) In old times, the wife who passed in manum 
viri, or the freeman who was given in mancipio underwent this 
minima capitis deminutio, (Gai. 1. 162.) 

After the words vcl contra , at the end of this paragraph, 
some texts have the following words: veluti siJiliusfaniilias a 
pat re emancipatas fuerit, ast capita deminutus. The addition 
is probably owing to some writer having perceived that it was 
only in the ease of emancipation that it was true that when a 
person became sui juris he was capite minutus. There was 
no change of family when a son became sui juris on the death 
of his father. 

4. Servus autem manumissus capite 4. A slave who is manumitted is 
non niiuuitur, quia nullum caput not said to be capite minutus, as he 
luibuit. has no “caput" or civil existence. 

T>. iv. 5. 3. 1. 

r>. Quibus autem dignitas magis f). Those whose dignity rather than 
quam status permutatur, capite non their status is changed, do not suffer 
minunntur: et ideo soimtu motum a capitis domnutio, ns those, for in- 
cnpite non niinui constat. stance, who are removed from the 

senatorial dignity. 

D. i. t). 3. 

(i. Quod autem dictum est mnneru ff. In saving, that the right of cog- 
cognalionis jus et i>ost capitis demi- nation remains in spite of a capitis 
nutioiiem, hoe ita csf, si minima deminutio, we were speaking only of 
capitis deminutio intorveniaf ; inauet tlio least 1 / 01111111 ( 10 , after which the 
eiiim e.ogiiiitio. Nam si maxima cognation subsists. For, by the 
capitis deminutio currnt, jus quoque greater deminutio, as, for example, if 
cognntamis pent, ut puta serntuto one of the cognafi becomes a slave, 
nlirujns cognati; et no quidem si the right of cognation is wholly de- 
manumissiis fuerit, recipit cogna- stroyed, so as not to bo recovered 
tionein. Sod et si in insuhvm quis even by manumission. So, too, the 
deportutus sit, cognatio solvitur. right of cognation is lost by the less 

or middle deminutio, as, for example, 
by deportation to an island. 

P. xxxviii. 8. ft. 7. 

A clinngo of the civil family by adoption or nrrogation never 
dissolved the natural tic of coynatio, or destroyed its attendant 
civil rights; hut those were destroyed by a sentence which in¬ 
volved the loss of the ciritas. And if the eivitas were once 
lost and theu regained, the restored, or rather new, civ is, was 
in all respects the founder of a new family, excepting when ho 
was restitutus in in try runt, that is, restored by the emperor to 
the same position that ho had formerly held. (See Tit. 12. 1.) 

7. Cum autem ad adgnatos tutela 7. The right to l»o tutor, which be- 
pertineat, non annul ad onmes per- longs to tlio a gnat i, does not belong 
tinet, soil ad e«>s tan turn qui proxi- to all at the same ti ue, but to the 
iniore g radu sunt, vcl si pi arcs ejus- nearest in degree cnlj . or, if there 
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dem gradus sunt ad omnes : veluti si 
plures fratrea sunt qui ununt gradum 
obtinent, ideoque pariter ad tutelam 
vocantur. 


V. 

are many in the same degree, then to 
all in that degreo. Several brothers, 
for instance, in tho same degree, are 
all equally called to bd tutor. 


G-U. i. 104. 

The principle of the law was, that tliose persons should have 
the burden of the tutelage who had the hope of the succession. 
(Tit. 17. pr.) The nearest in degree of the aynati were there¬ 
fore the tutors in ease of intestacy. The nearest in-degree 
might, however, happen to he a woman or an infant, and then, 
although this person was the next in succession to the inhferit- 
ance, it was necessary to go a step further off to find the tutor, 
tl). xxvi. 4. 1. L.) “ . 


Tit. XVII. DE LEGITIMA TATTOXOIiUM TV TELA. 


Ex crulcm lego dnodoeim tabula- 
rum, liboitorum ct. hherturmn tutela 
ad patronos liboio-quo enrum per- 
tinel. Qiuo et ipsa logitiniu tutela 
vocatur, non qma nonimutim in oa 
lege do hao tutela caveatur, sed quia 
perinde ucceptu est per interpreta- 
tioneni, atque si serins legis mtro- 
ducta cssot. Eu cuim ipso quod 
liureditates libertorum lihertarmnque, 
si intO"tau decos^i'^oiit, ju-serat lex 
ad patronos hberosve, corum per¬ 
tinent, oreduhrunt \uteres \ohusse 
legem ctiam tutelas ad cos portniero. 
cum et adgnatos quo> ad lieredi- 
tatein lex voeat, eosilem et tutores 
esso jus-.it; quia ph lumquo ubi suc- 
cessionis eat ornolumcntuin, lln et 
tutela* onus esse debut, ldeo autem 
dixirnus pleiunique, quia si a femina 
impubes mainniiitt.atur, ipsa ad lierc- 
ditatem vocatur, curn alms sit tutor. 


Hy the same law of tlie Twelve 
Tables, the tutelage of fioodmen and 
fVt'udu onii'ii belongs to their patrons, 
and to tin* children of thur patrons, 
and tins tutelage is railed legal tute¬ 
lage, not that the law contains any 
cxpicss provision on the subject, but 
because it lias been as tirnilv estab 
lislied by inteipiutatioii, as if it bad 
been introduced b\ the expicss words 
of the law. J’or, as tin* law bad or¬ 
dered that patrons and their children 
should succeed to tin* inheritance of 
their fruudmen or lieedwoiiiun who 
should die intestate, the ancients 
were of opinion that, the intent of 
the law was that the tutelage also be 
longed to them , snn* the law, winch 
calls (ttjittih to the niliei ilaiice, also 
appoints lliem to be tuloi s, because, 
in most cases, win re the advantage 
of the succession is. there also ought 
to la* the burden of the tutelage. Wo 
say “ in most ea.es,” because, if a 
pci soil, below llu* ago of puberty, is 
manumitted by a female, she is called 
to the inheritance, although another 
person is tutor. 


G.u. i. 105 ; 1). xxvi. 4. I. I. 

I ho lftw gave thu patron the right of .succession to tho in¬ 
heritance of the freedmun; and a* the right of succession was 
connected with the tutelage in the case of the aynati, it seemed 
natural to connect the two in the case of the patron. 
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Tit. XVIII. DE LEGITIMA PARENTIUM TUTELA. 


Exemplo patron or um rcccpta est 
ct alia tulela, (pm- ot ipsa legitima 
vocatur; nara si quis lilmm ant 
filimn, nepotem nut neptem ex iilio 
ot dcincops impuberes emancipaverit, 
legitimus coruin tutor crit. 


In imitation of the tutelage of 
patrons, there is, too, another kind 
which also is said to be legal; for if 
a parent emancipate, below the age 
of puberty, a son, a daughter, a grand¬ 
son, or a granddaughter, who is the 
issue of that son, or any other de¬ 
scendant, he is their legal tutor. 


Oai. i. 1 / 5. 

Tt was not the sales by the father which emancipated the 
son, but the subsequent enfranchisement after these sales had 
destroyed the father’s power, and made the son a mancipium 
of the fietitious purchaser. Sometimes, probably generally, 
the purchaser resold {rvmanripurit) the son thus in mancipio 
to the father, who freed him, and thus became his patronus 
and his tutor leyitimus. If the purchaser did not resell him, 
hut himself emancipated him, he became the patronu- s, and so 
tin; tutor ; lmt as the whole proceeding was but a form, he be¬ 
came only a tutor Jitluciut ius. (Gai. i, lliti. 172. 170: ULr. 
llcy. xi. r>; I), xxvi. -i. 3. 1.) 


Tit. XIX. 1)E EJDUCIARIA TUTELA. 


F.-.L ol nliit tutt' 1.1 (pm- tiduciaria 
nppt'llatur; nam si parens libum id 
ill in i n, ni'pntiin vel noptom tel dcin¬ 
cops impiibeivs maimmiMi'it, legiti- 
lnaiu nimciscitiu coi uni iulclam : quo 
deluneln, si lilicri vivilis sexus ci 
extant, liduciai n tuloics filioium stin- 
rinn, vcl 1'ratis icl sororis ot cetoro- 
liim cdiciiintur. Atqui patrono logi- 
limo tutnre inortuo, liberu ipioqun 
cjus logit uni sunt lutnres. Quomam 
filius qmdem dcfuncti, si non esset a 
vivo patio emnnoipatus, po.^t obi turn 
cjus sui juris efticcrotur, noo in fra- 
trum potest atom reoiderct, idcoque 
ncc in tulclain ; libertus nulcrn, si 
servus nmnsissot, utique oodeni jure 
npud liboroH doniini post mortem 
ejus futurus esset lta tarn on bi ad 
tutolam voenntur, si perfectn< a-tulis 
sunt tiuod uostru constituUo gcnc- 


'J’licvc is another Tumi of tutelage 
called .fuluciarj ; for, if a parent 
emancipate, below the age of puberty, 
a son or a daughter, a grandson or 
a granddaughter, or any other de¬ 
scendant, lie is their legal tutor; but 
if, at bis death, he leave yialc chil¬ 
dren, they become the fiduciary tutors 
of their own sons, or brother, or 
sister, or other descendants of tli^ 
deceased. Hut when a patron, who 
is a legal tutor, dies, his elifldren also 
become, legal tutors, the reason being 
that a son, although never emanci¬ 
pated, becomes indi pendent at tho 
death of his lather, and does not fall 
under power of his brother, nor, 
therefore, under bis tutelage. Tho 
freednmn, on tho contrary, had he 
remained a slave, \"< M also lmvo 
been, after the death m his master, 
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rrtliter in omnibus tutelis et cura- tho slavo of bis master’s children, 
tionibus obscrvari prrccepit. These persons, however, are not 

called to be tutors unless of full ago, 
a rule which by our constitution tip 
plies generally to all tutors and cura¬ 
tors. 

Tb xxvi. 4. 3, 4: C. v. 30. 5. 

The person who emancipated the child succeeded, to all tho 
rights of a patron over the child; if it was the father, then, as 
being a patron, he was included in the terms of the law of the 
Twelve Tables, and was a tutor let/Him us (Gai. i. 172; 
D. xxvi. 4. 3-10); if it was not, be was a tutor fiduciarius 
(Gat. i. lfi(»), a tutor bound to the father by a trust. In the 
case of a slave, the children of a patron succeeded to the 
rights of patronage; but this did not extend to the ease of 
emancipated children: the children not emancipated were not 
the patrons of those who were. They wore not tutors, there¬ 
fore, by the law of the Twelve Tables, and the word Jiduciurii 
is borrowed from its more proper usage to express their posi¬ 
tion, and is in this case merely opposed to lei/itimi. (D. xxvi. 
4. 4.) The reason given in the text for their being only futures 
Jiduciurii, viz. that the emancipated infant would have been 
sui juris if he had not been emancipated, is manifestly an im¬ 
perfect one. Tor it would not he necessarily true when a 
grandfather emancipated his grandson, who, if his father were 
living, would not on the grandfather's death become sui juris. 
If the father of the emancipated child left no other children 
above the age of puberty, the nearest ut/nutus , as, for instance, 
the father’s brother, was the tutor, and be, too, was called the 
tutor JUluciarius. (Tiieopii. Paraph.) 

The perfect a adds was the age of twenty-five years. 


Tit. XX. DE ATILIANO TUTORE ET EO QCJT EX 
LEGE JULfA ET TIT IA DABITUR. 


Si eui qjillus omnino tutor fuerat, 
ci dnbntur, in urbe <piidem lioma a 
pra tore, urbane et majore parte tri- 
bunorum plebis, tutor ex logo Atilia; 
in provinces vero, a prnsidihus pro- 
vinciarum ex lege Julia ct Tit in. 


If any orto bad no tutor at nil, one 
was gnen him in the city of Homo 
by the prrrtor vrhunus, ami a majority 
of the tribunes of tho plehs, under 
the lex Atilia; in the provinep-., up 
pointed by the pru-.mtrs under the lux 
Julia H Tttlu. 


Gai. i. 1S5. 

r lhu date of tho iex Atilia is unknown, but it must have 
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been in existence in the year of the city 557, when Livy 
(xxxix. 9) says of a liberta, “ Post patroni mortem, quia 
null ins in manu enact, tutore a- tribunis et prestore petito." 
And as the necessity for some means of appointing a tutor, 
where one was not appointed by testament or law, must have 
been early felt, the lex Atilia, or one similar to it, must pro¬ 
bably have existed long before the time of which Livy speaks. 
The date of the lex Julia et Titia was probably 72 L a.U.c. 

The term tutor dativus was used to express a tutor given 
by the magistrate; it also included a tutor appointed by testa¬ 
ment. (Gai. i. 154; I). xxvi. 4. 5.) 


I. Again, if a testamentary tutor 
had been appointed conditionally, or 
from a certain time, until the com¬ 
pletion of the condition or arrival of 
the time lived, another tutor might 
ho appointed under tho same laws. 
Also, if a tutor had been given un 
conditionally, yet, as long as no one 
had accepted the inheritance, as heir 
l»y the testament, another tutor might 
be appointed for the interval. But 
bis offico ceased when tho condition 
was accomplished, when the time ar¬ 
rived, or the inheritance was entered 
upon. 

Gai. i. ISO; I), xxvi. 2. 11. 

If tho wishes of the testator were declared to any extent 
respecting the appointment of a tutor, this entirely excluded 
i lie /ulores leqilimi , and every deficiency in tho declaration was 
remedied by the interposition of tho magistrate. (D. xxvi. 2. 11.) 

No testament took effect until an heir entered on tho inheri¬ 
tance. If it was known that a testament existed appointing a 
tutor, this excluded the wjnnti from being tutors; but the 
tutor under the testament did not commence his tute/a until 
the testament took effect. Meantime, then, a tutor appointed 
by the magistrate took caro of the pupil. 


]. Scd et si testamento tutor sub 
condition!' aut dio corto datm, fuerat, 
qinundiu conditio aut dic^iendohat, 
ox iisdnm h'gibus tutor dari poterat. 
Item si pure, datus l'aerat, qiuimdiu 
ex testamento nemo hcios existal, 
taimliu ex iisdom legibus tutor pc- 
tendus erat: qui desinehat esso tutor, 
si conditio evisteret, aut dies veuirct, 
aut bores cxistcrot. 


2. Ah host i bus quoquo tutore capto, 
ex his logibus tutor petebatur: qui 
dcsiuebnt esso tutor, si is qyi captus 
crat, in civitalom reversus fuerat; 
natn reversus recipiebat tutolam jure 
postliminii. 


2. If, again, a tutor was taken pri¬ 
soner by tho enemy, application could 
bo made, under tho same laws, for an¬ 
other tutor, whose office ceased when 
the first tutor returned from captivity; 
for on liis return lie resumed tho 
tutelage by tho jus postliminii. 


Gai. i. 187. 

For tin account of the jus postliminii, see Tple 12. 5. 
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y. Sed ex his legibus tutoros pu- 
pillis desierunt dari, posteaquam pri- 
rno consoles pnpillis utrinsque sexus 
tutores ex inquisitiono dare co'pernnt, 
delude pnetores ex constitutiombus ; 
nam supradiotis legibus, neque dc 
cautione a tutorilms exigeuda rem 
salvam pupilli'' fore, neque do com* 
pellcndis tutoribus ad tuteLr adrai- 
nistraiionem quicquam ebatur. 


3. But tutors have ceased to be 
appointed under these laws, since 
the} have been appointed to pupils of 
either sex, first by the consuls, after 
inquiry into the case, mid afterwards 
by the pivotors under imperial consti¬ 
tutions. l'or the aboxe-mentioned 
laws required no security from the 
tutors lor the safety of the pupils’ 
properly, nor did they contain any 
pro\ isions to compel them to accept 
the ollice. 


The power to appoint tutors was given by Claudius to the 
consuls (Suet, in ('land. 23), and transferred by Antoninus 
Pius (Jul. Cafit. in Vit. M. Anton . 10) to the pro?tors. 


4. Sed hoc jure utimur, ut K 0111.0 
quidem prafoctus urlu vel pi.vtor 
secundum suam .pmsdictionem, in 
provinctis autem pra-sides ex inqtii- 
sitione tutores creatent ; vel magts- 
tratus jussti prasidiun, si non suit 
magna* pupilli facilitates. 


4. Under our piesont s\ -,tem tutors 
are appointed at Koine by the prefect 
of the city, or the pr.etor, according 
to ins jun>dicuon. and, in the pio- 
vinces, by the \u (Ok/h ufter iuquii} : 
or by an infmior nmeistiate, at tlie 
command of the pros, if the pro- 
pert} of the pupil is only small. 


Lb xxvi. 5. 1. 


The pnefi-ctus vrhi was, from the time of Augustus, ttn 
officer who ltstd the superintendence of tlie city ami its police, 
with jurisdiction extending one hundred miles from the city, 
and power to decide on both civil and criminal cases. As 
he was considered the direct representative of the emperor, 
much that previously belonged to the pnrtor nrhnnun fell 
gradually into his hands. The project ns urhi appointed tutors 
in cases where pupils of higher rank and larger fortune were 
concerned ; the prtutor, when the pupils were of humbler station 
and smaller fortune; and this it is which is alluded to in the 
words aerundum suam jurixdirtionem . 

In tlie provinces the prrusrs appointed; hut until Justinian 
altered the Jaw (see next paragraph), not only could not municipal 
magistrates appoint without tlie authority of tlie prtusrs, but 
no one could ho authorized by tlie prtescs unless lie were a 
magistrate, or some one who, by virtue of his office, could 
exercise a delegated choice. (JJ. xxvi. 5. 8.) 


5. Noa autem per constitutionem 
nostram, et hujusmodi difficulfates 
bominum resooantes, nec expoctata 
jussiono prresidum, disposuimus, si 
facultus pupilli vel adulti usque ad 
qningentos solidos voleat, de fen sores 
civitatura una cum ejusdem civitatis 


0. But by one of our constitutions, 
to do away with these distinctions of 
different persons, and to u\oid the ne¬ 
cessity of waiting for tlie order of the 
pru-srs, wo have enacted, that if the 
properly of the pupil or adult amount 
to five hundred sv/nli, tutors shall bo 
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religiosissimo antistite, vel alias pub- 
licas personas, id est, magistrates 
vel juridicum Alexandrian 1 civitatis 
tutores vel cumtores cruarc, legitima 
cuut.elii secundum ojusdem constitu- 
tionis nontmm prnistanda, videlicet 
eorum periculo qui earn aceipiunt. 


appointed by the defensorcs of the 
city acting in conjunction with the 
religious head of tho place, or by 
other public persons, that is, l>y the 
magistrates, or, in the city of Alexan¬ 
dria, by the judge ; and legal security 
must be given according to the terms 
of the same constitution, that is to 
say, at the risk of those who re¬ 
ceive it. 


Cod. i. i. 80. 


The change made by Justinian was that, where the fortune 
of the person requiring a tutor or curator did not amount to 
more than 500 solidi (the aureus, J /. l.v. Id. of English money, 
after the time of Alexander Severus, was called a solidus), a 
local magistrate could appoint, not making a formal examina¬ 
tion into the position and character of the tutor or curator 
(i/N/ttisiiio) , hut merely taking a money security for his faithful 
performance of his duties. 


The defensor was a magistrate appointed for two years out 
of the decuriones of a city. His pnncipal business was to act 
us a check on the prwses, and he had besides a limited civil 
and criminal jurisdiction. 


(i. luipubt tls aulrm m tut«'la es>e 
nnturuli jun conveniens est, ut i-, qui 
perfect a* ulutis lion sit, altenu-> tu- 
tela regutur. 


G. Jt is agreeable to the law of na¬ 
ture, that persons under the age of 
pubeily should bo under tutelage, so 
that persons of lender years may be 
under tho government of another. 


Cm. i. 1 v; !). 


Gains, in his Institutes, after the words extracted from him 
in the text, proceeds to contrast with the tutelage of minors, 
which is an institution natural and necessary in all communities, 
the tutelage of women, which he considers founded on no rea¬ 
sonable basis. Tho original reason of this tutelage was pro¬ 
bably the incapability of women to share in the proceedings of 
the curia, and their being supposed unfit to go through solemn 
forms. In delimit of a testamentary tutor, tho nearest a (/nut us 
was the tutor, women being either alieni juris, or else under a 
tutor all their lives. Tho le.v Papiu Pop jura exempted from 
tutelage women who had three children, and a le.v Claudia 
(a.d. 45) suppressed the tutelage of tlm ar/nati altogether in 
the case of women of free birth, leaving only the tutelage of 
ascendants and patrons. (Gai. i. 157.) This modified tute¬ 
lage of women existed in the time of Ulpian {Reg. 11. 8), but 
had fallen into desuetude in tho time of Justinian. 


7. Cum igitur pupillorum pupilla- 7. As tutors administer the affairs 
ruinque tutores negolia gerunt, post of their pupils, they e,ay be com- 
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puhcrtatera tuleln? jndicio ratioues polled to account, by the a<li<> tulrhr, 
reddunt. when tJieii* pupils arrive at puberty. 

CIai. i. 101. 

The modes by which the faithful discharge of ills duty by a 
tutor was insured are given in the 24tli Title. 


Tit. XXI. DE AUCTOIUTATE TUTOttUM. 


Avictoritas auteni tutovis in quihus- 
dtim causis neeessaria pupilhs cht, m 
quibusdaiu non est neccs^aria. I t 
ecce, si quid dari sibi stipulentur, non 
est nccessarin tutoris auotorita^, quod 
si aliis pupilli prmnittimt, n**ct>s-ana 
est: n unique placuit meliorem quidem 
suam conditionein liccre eis facere, 
etiam sine tutore auetoro, deteii- 
orem vero non nliter quam tutoris 
auctoritate. I'ndo in bis causis e? 
qiubus obligations mutua- nasenu- 
tur; lit in emptionibus, vcnditiomhus, 
locationibus, conductiombus, manda- 
tis, depositis, si tutoris auctoritas nun 
interveniat, iosi quidem qui cum bis 
confrabunt, obligantur; at invicem 
pupilli non obligantur. 


In some cases it is necessary tlmt 
the tutor sboubl authorize the acts of 
the pupil, in others not. When, for in 
stance, the pupil stipulates for some¬ 
thing to he ghen him, the authori/a 
tion of the tutor is not requisite: hut 
if the pupil makes the promise, it is 
requisite ; for the rule is, that pupils 
may make their condition better, lmt 
may not make it worse, without tbo 
authorization of their tutors. And 
therefore in all case* of reciprocal 
obligation, us in contracts of Inning, 
selling, letting, hiring, bailment, de¬ 
posit, if the tutor does not authorize 
the pupil to enter into the contract, 
the person who contracts with thn 
pupil is hound, hut the pupil is not 
bound. 


I). xix. JL. 13. *-20. 

There were mnny tilings in which the Roman law, in its 
stricter times, did not allow one person to represent another. 
Much that to us seems only to belong to private life was hound 
up with political and public duties and rights. (Bee In trod, 
sec. 48.) The law could not contemplate one beneath the ago 
of puberty acting as if he were a member of the rand, or any 
one else coming forward to fill for him his place in the list of 
citizens. No one else could bring actions of strict law in 
another name, or go through, for another, the fictitious process 
of in jure ees.uo, or through the forms of manumission and 
adoption, or perform for another any of those acts to which a 
solemn ceremony was attached, such as mancipation or stipu¬ 
lation. (D. xl. 2. 24; D. xlvi. 4. 18. 10.) It was necessary 
that a minor should himself go through the forms and repeat 
the words requisite for the validity of such transactions; hut it 
was also necessary that the tutor should be present and givo 
his sanction. I he uuctoritfis ol the tutor was the complement 
(i auctoritas is derived from aw/eo) to the symbolical forms 
through which the child went. (Bee Inlrod. sec. 43.) It re- 
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presented the intention or the mental act on which those forms 
ultimately rested. If the child could not speak, of course no 
such forms could be used; if he could speak, but could not 
understand the import of what he said, or, in technical lan¬ 
guage, if, being still inf anti proximus, he had as yet little or 
no intellectns (Gai. iii. 109), the tutor could but very rarely, 
by interposing his sanction, give legal validity to words uttered 
without understanding. It was only when the act would confer 
a very great and very clear benefit on the child, that this was 
allowed. (D. xxix. 2. 9.) I3ut when the child had entered on 
his eighth year, and was now pubertatiproximus, he was con¬ 
sidered to have in tel led us, but not judicium (Theoph. Paraph. 
on Bk. iii. 19. 9); that is, he understood the meaning of the 
form; but could not decide lor himself whether it vms to his 
advantage to go through the act or not. This want of judg¬ 
ment the tutor supplied; and in every case where the tutor 
gave his sanction, the act was legally valid. In some cases, 
such as that of a stipulation (see lntrod. sec. 83), or accepting 
an inheritance (see next paragraph), the pupil could do nothing 
without the authority of the tutor, while the tutor could not 
represent the pupil, but both were obliged to act together. 
Contracts of a less formal kind could be made by the tutor 
alone as the agent of the pupil, and of course could be made 
by the pupil if the tutor gave his sanction. Justinian, in the 
concluding part of this Title, discusses the effect of the pupil 
acting in such cases without this sanction, and states that thet 
minor, in cases of bilateral contracts, took every benefit, but 
sustained no injury from the contract; because while his tender 
years shielded him, the person with whom he contracted, having 
by the agreement made a formal expression of his will, must 
abide the event. But when it is said that a pupil took every 
benefit of the contract, it must not be understood that he could 
continue to enjoy at pleasure the advantages of another’s pro¬ 
perty without giving anything for the enjoyment. The original 
owner might reclaim the property ; and if a profit was being 
derived from its possession, might take that profit to himself. 
(D. xxvi. 8. 5. 1.) Only he could never make the pupil restore 
or refund anything that was once gone; and while a pupil 
could always disclaim an executory contract made to his dis¬ 
advantage, he could always, through the intervention of his 
tutor, enforce one that promised to benefit him. 

1. Neque tamen hereditatem adire, 1. Tupils, however, cannot, without 
neque bonorum possessionem petere, the authorization of the tutor, enter 
neque hereditatem ex fideicommisso on an inheritance, demand the pos- 
suscipere alitor possunt, nisi tutoris session of goods, or take an inherjt- 

L 
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auctoritate quamvis illis lucrosa sit, anco given by a Jidcicnmmissim, even 
nec ulluni damnum liabeat. though to do so would bo to their 

gain, and could involve them in no 
risk. 

P. xx\i. 8. 0. 11. 

The hereditas was the legal succession to the property of the 
deceased, the bo nor unijwssessio here spoken of was an interest 
in the property of a deceased person, accorded by the pra.'tor, 
and the b-reditas ex jidcicommiaso was a succession received 
through the intervention of a trustee appointed by the testator. 
(See Introd. sec. 70.) 

It was not any risk which might attach to accepting the 
inheritance that originated the rule that the pupil was unable 
to accept it unless with the authority of his tutor, for the text 
says quamvis lucrosa sit, but the act of accepting was too 
formal and solemn a one for a minor to go through. 


2. Tutor autem statim, in ipso 
negotio, pnvsens debet auctor fieri, 
si hoc pupillo prodesse cxistimaverit. 
Post tempos vero ant per epistolam 
interposita auctoritas nihil agit. 


I). xxvi. 

3. Si inter tutorem pupillumquo 
judicium agendum sit, quia ipse tutor 
in re sua auctor esse non potest, non 
prn-torius tutor ut olim constituitur, 
sed curator in locum ejus datur : quo 
interveniente judicium peragitur, ct 
eo peracto curator osse desinit. 


2. A tutor who wishes to authorize 
any act, which he esteems ad\iui- 
tageous to liis pupil, should do so at 
once while the business is going on, 
and in person, for his authorization 
is of no effect if given afterwards or 
by letter. 

8. fi. 

3. When a suit is to he commenced 
between a tutor arid his pupil, as the 
tutor cannot authorize amthing in a 
matter pertaining to himself, a cura¬ 
tor, and not, as formerly, a pru-toriun 
tutor, is appointed, by whose assist 
ance the suit is carried on, and who 
censes to be curutor when the suit is 
determined. 


Gai. i. 181. 

Although the person who assisted the pupil in an action in 
which the tutor was concerned did exactly what the tutor did 
for the pupil in any other action, and thus, ns having to 
authorize the proceedings, might he spoken of as a tutor 
(Ulp. Reg. 1 1 . 24), yet, as He was given for a particular pur¬ 
pose, which tutors were not (see Tit. 14. 4), it was very 
natural that ho should, in preference, receive the name of 
curator. 

Subsequently the 72nd Novel (cap. 1), provided that, if tho 
pupil bccamo at any time the debtor of the tutor, another tutor 
or curator should be added to protect the pupil. 
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Tit. XXII. QUIBUS MODIS TUTELA FINITUR. 

Pupilli pupillajque cum puberos Tupils, both male and female, are 
esse copperint, tutela liberantur. freed from tutelage when they attain 
Pubertatem autem vetercs quidem the age of puberty. The ancients 
non solum ex annis, sed ctiam ex judged of puberty in males, not only 
habitu corporis in masculis icstimari by their years, but also by the de- 
volebant. Nostra autem majestas velopment of their bodies. But we, 
dignum esso castitato nostrorum from a wish to conform to the purity 
teinporum beno putavit, quod in of the present times, have thought it 
feminis ot antiquis impudicum esse proper, that what seemed, even to 
visum est, id est, inspectionem habi- the ancients, to bo indecent towards 
tudiuis corporis, hoc ctiam in mas- females, namely, the inspection of tho 
culos extendere. Kt ideo sancta con- body, should be thought no less so 
stitutiono promulgate, pubertatem towards males : and therefore, by our 
in masculis post quartum decimum sacred constitution, we have enacted, 
annum eoinplotum illico initium ac- that puberty in males should be con- 
cipore disposuimus, autiquitalis nor- sidered to commence immediately on 
mam in feminis personis bene posi- the completion of their fourteenth 
turn suo online relinquentes, ut post year; while, as to females, we have 
dnodecimum annum eoinplotum viri- preserved the wiso rule adopted by 
potentes esse credantur. the ancients, by which they are es¬ 

teemed fit for marriage on the com¬ 
pletion of their twelfth year. 

Gai. i. imi; c. v. co. 3 . 

Wc learn from Gains and Ulpian (Rcy. 11. 28) that tho 
Proculians wore in favour of a particular age being fixed as 
that of puberty; tho Subiniaus wished to let it he decided by 
nature. Justinian here decides in favour of the former. 


1. Item finitur tutela, si adrogati I. Tutelage is also determined, if 

sint adlmc impuberes, vel deportnti; the pupil, before attaining the age of 
item si in servitutem pupillus redi- puberty, is either arrogated, or suffers 
gatur ut ingratus a patrono, vel ub deportation, or is reduced to slavery, 
liostibus fuerit eaptus. or becomes a captive. 

D. xx\i. i. 14. 

The puberlati pro.rimus was considered liable to criminal 
punishment (C. ix. 17. 7), and ho might be made a slave for 
ingratitude towards his patron. (Tjjeofii. Paraph.) If he 
returned from captivity the tutelage would recommence. (See 
Tit. 20. 2.) 

2. Sed et si usque ad certain eon- 2. Again, if a person is appointed 

dilionem datus sit, testamento, a-quo by testament to bo tutor until a con- 
evenit ut desinat esso tutor existento dition is accomplished, he ceases to 
conditiono. bo tutor on the accomplishment of 

the condition. 


T>. xxvi. 1. 14. 6. 

3. Simili modo finitur tutela ninrto 3. Tutelage onds also by the death 
vel pupillorum vel tutorum. of tho tutor, or of th,> pupil. 

D. xxvii. 3. 1.* 
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4. Sed et capitis deminutione tu 
toris, per quam libertas vel civitas 
ejus amittitur, omnia tutcla pent. 
Minima autem capitis dcmimitiono 
tutoris, veluti si se in adoptioncm de- 
derit, legitima tan tain tutcla perit; 
cetera? non pereunt. Sed pupilli et 
pupilla? capitis deminutio, licet mi¬ 
nima sit, omnes tutelas tollit. 


4. When a tutor, by a capitis demi- 
nutiu, loses his liberty or his citizen¬ 
ship, his tutelage is in every case at 
an end. But, if lie undergo only the 
least capitis deminutio , as when a 
tutor gives himself in adoption, then 
only legal tutelage is ended, and not 
the other kinds; but any capitis de¬ 
minutio of the pupils, oven the least, 
always puts an end to the tutelage. 


D. iv. 5. 7; D. xxvi. 4. 2. 

The tutcla legitima belonged to the nearest of the agnati 
in right of his position in the family ; but a tutor appointed by 
testament or by any special means had a charge committed to 
him personally, and his change of family could not alter this. 

The minima deminutio cajdtis suffered by the pupil would 
make him uuder the power of the arrogator; and as lie would 
be no longer sui juris, be could no longer have a tutor. 


5. Prccterea, qui ad oertum tempus 
testamento dantur tutores, finito eo 
deponunt tutelam. 

I), xxvi. 

6 . Desimmt autem tutores esse, 
qui vel removentur a tutela ob id 
quod suspecti \isi sunt, vel ex justa 
causa sese exeusant et onus adminis- 
trandie tutel.e deponunt, secundum 
ea quffi inferius proponemus. 


5. A tutor, again, who is appointed 
by testament to hold office during a 
certain time, lays down Ins office 
when' the time is expired. 

1. 14. 3. 

0. They also cease to be tutors 
who are removed from their office on 
suspicion, or who excuse themselves 
on good grounds from the burden of 
the tutelage, and rid themselves of it 
according to the rules wo will givo 
hereafter. 


I). xxvi. 1. 14. 4. 

At the end of the tutelage the pupil could bring an action 
to make the tutor account ( actio tutelas direr la) ; the tutor 
could bring one to procure indemnification for all losses be had 
sustained ( actio tutela contraria ). In the same way there 
was an action against and in behalf of a curator for similar 
purposes ( actio negotiorum gestorum directa vel contraria). 


Tit. XXIII. DE CUKATIONIBUS. 


Masculi puberes et feminn: viripo- 
tentes usque ad vicesimum quintum 
annum completum curatores acei- 
piunt; quia licet puberes sint,.adhuc 
taraen ejus a*tatis sunt ut sua negotia 
tueri non possint. 


Males arrived at the age of puberty 
and females of a marriageable ago, 
receive curators, until they have com¬ 
pleted their twenty-fifth year; for, 
although they have attained the age 
of puberty, they are still of an age 
which makes them unfit to protect 
their own interests. 
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Gai. i. 197. 

The law of the Twelve Tables provided for the appointment 
of curators in the case of madmen and prodigals, but did not 
make any provision for the protection of young persons who 
had attained the age of puberty. The first enactment on the 
subject, of which wo have any knowledge, is the lex Platoria , 
or, as it is often written, Latoria , passed before the time of 
Plautus {Pseud, act 1. sc. 3), which, fixing the age of the 
perfect a at as at twenty-five years, provided that any one de¬ 
frauding a person under that age should be liable to a criminal 
prosecution and to infamy (Cic. de Nat. Deor. 3. 30 ; de Off. 
3. 15) ; and probably permitted the appointment of curators in 
cases where a good reason for the appointment was given. The 
praetor subsequently provided a remedy, which was a great 
protection to persons under twenty-five years who came before 
him, by directing, in all cases of fraud, a restitutio in inte¬ 
grum ; that is, that the applicant should be placed exactly in the 
position in which he would have been had not the fraud been 
practised against him. Finally, Marcus Antoninus ordered that 
curators should be given in all cases, without inquiry, on the 
application of the pubes. This seems the most probable and 
consistent account of the mdtter, which has been the subject 
of much dispute among commentators. The chief authority 
is Julius Capitolinus, in Vita M. Aurel. Anton, cap. 10, who 
says,—“ De curatoribus rero, quum ante non nisi ex lege 
Victoria, vel propter lasciviani vel propter dementiam, da- 
rent nr ita statu it [A/. Antoninus] ut omnes adulti curatorem 
acciperent non redditis causis. 

1. Dantur autcm curatores nb iis- l. Curators are appointed by the 
dom imigis(ratibus, a quibus et tu- same magistrates who appoint tutors, 
lores. Sed curator testanicnto non A curator cannot be so appointed by 
datur, sed datus confirmatur decreto testament, but if appointed, he may 
prsetoris vel prnjsidis. be confirmed in his office by a de¬ 

cree of tho praetor or prteses. 

Gat. i. I. 198 ; P. xxvi. 3. 1. 3. 

The magistrates who appointed the curators were, therefore, 
at Home, the prefect us urbi or the preetor ; in the provinces, 
the prases or municipal magistrate. (See Tit. 20. 4.) A 
curator could not be appointed by testament, because it was 
not certain that the adolescens would require one. If he did 
requiro one, it was natural that the person named in the testa¬ 
ment of tho father should be selected by the magistrate as the 
most proper person. 

Bom invili tulolosccnlos cui'a- 9. No adolescen I- obliged lo ro- 
loros non accipiunt, pnrterquam in coive a curator agair*l j is will, unions 
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litem; curator enim et nd certain in case of o law-suit, for a curator 
causam dtui potest. may be appointed for a particular 

special purpose. 

J). xx\i. (!. 2. 5. 

A person who had attained the ago of puberty was not 
obliged to have a curator; but, practically, he was almost sure 
to apply for one, as it was ptut of his tutor’s duty to urge him 
to do so (D. xxvi. 7. 5. 5), and be could not, at the age of 
fourteen, be fit to manage his own affairs. There wero two 
other cases, besides that mentioned in the text, in which a 
curator was given against the will of the adolescent for whom 
he was appointed. When a debtor wished to pay a debt owed 
to the adolescent (D. iv. 4. 72), or the tutor to settle his 
accounts with him (C. v. .31. 7), a curator was appointed to 
watch the interests of the adolescent, and thus to make the 
payment and settlement indisputably valid ; for if the adoles¬ 
cent were left to himself, the prtetor might, on suspicion of 
fraud, order a restitutio in integrum. The curator, oneo 
appointed, held liis office until the adolescent attained the age 
of twenty-five ; but if an adolescent who had a curator was 
thought capable of managing his affairs, he might, by the 
special grant of tho emperor, havfla dispensation (renin (Hatis) 
from waiting for the full age ; but it was requisite, to obtain 
this, that a man should be twenty, and a woman eighteen years 
of age. (D. iv. 4. 3 ; 0. ii. 45.) 


a. Furiosi quoque ct prodigi, licet 
majore™ vigtnti quinque annis sint, 
taruen in curatione sunt adgnatonim 
ex lege duodecim tabularnm ; sed so- 
lcnt iioiufl" prii'fectus urbi vel pnetor, 
et in provinces presides ex mqnisi- 
tioue eis curatores dare. 


a. Madmen find prodigals, although 
past the ago of twenty fne, arc jet 
placed under the curatorship of their 
nr/iiafi , by the law of the Twelve Ta¬ 
bles. lint ordinarily, after inquiry 
has been made into the circum¬ 
stances, curators are appointed for 
them, at Home, by the pnefeet of the 
city or the pnetor; in the provinces, 
bj' the jmrsrx. 


Ix vvi . 10. 1. 

If the father of the person requiring a curator had died 
intestate, the nearest agnatus was tho curator by the law of 
the Twelve Tables ; but if there was no a gnat us , or only some 
one unfit for the office, the magistrate appointed a curator. 
(Tiieoph. Paraph.) If the person who required the curator 
was heir under his father's testament, the agnati were excluded 
from their right of curatorship ex lege , and the magistrate 
appointed. (Ulp. Iieg. 12. 3.) The passage in Ulpian is too 
clear to admit a doubt that this was the law in his time, but it 
is not easy to see how the agnati were interested in the one 
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case less than in the other, unless we are to suppose that the 
paterfamilias making a testament in favour of the person 
requiring a curator was considered as an expression of hi&wisk 
to exclude the agnati from any concern with,the inheritance. 
Probably, except in the case of a testament made by an as¬ 
cendant, the distinction did not apply, and an agnatus would 
be the legal curator of a person who had inherited under the 
testament of a stranger. 

-I. Soil ot niento captis, et surdis, 4. Persons who are of unsound 
et inutis, et qui perpetuo morbo labo- mind, or who are deaf, mute, or sub- 
rnnf, quia rebus suis supercsse non ject to any perpetual malady, 9inco 
possunt, curatores dandi sunt. they arc unable to manage tlieir own 

aft'uirs, must be placed under cura¬ 
tors. 

D. xxvii. }0. 2. 

The word furiosi, that is, the mad as opposed to the im¬ 
becile, in the law of the Twelve Tables was taken strictly, and 
there was no legal curator for any one suffering under any other 
form of mental malady. 

5. I nterdum nutein et pupilli cura- 5. Sometimes even pupils receive 
tores accipiunt: nt puta si legitimus curators; as, for instance, when the 
tutor non sit ldoiHus, quoniani lia- legal tutor is unfit for tlfe office; for 
benti tutorem tutor dari non potest. a person who already lias a tutor 
item si testamenio datus tutor, vel a cannot have, another given him; 
prs'tore vel pravside, lduneus non sit again, if a tutor appointed l*y testa- 
ad adnnnistraiionein, nec tamen frau- nient, or by the printer or prases, is 
dulentor negotia ndrninisLret, solet ci unfit to administer the afi'oirs of his 
curator adjnngi. Item in locum tu- pupil, although there is nothing frau- 
torum qui non in perpetuum, sed ad dulcnt in the way he administers 
lempus a tutela cxcusantur, solent them, it is usual to appoint a curator 
euratores dari. to act conjointly with him. It is also 

usunl to assign curators in the place 
of tutors excused for a time only. 

P. xxvi. 1. lH ; P. swi. 2. 27 ; P. xxvi. 5. 15 and 10. 

(i. Quod si tutor adversa vnlctudine 0. Tf a tutor is prevented by ill- 
vel alia necessitate inipcditur quomi- ness or otherwise ftom administering 
mis nogotm pupdli udmhnstrarc pos- the allairs of his pupil, and his pupil 
sit, et pupillus vel absit vel infans sit, is absent, or an infant, then the 
quoin velit actovem, poriculo ipsiua pnetor or prases of tbo province will, 
tulons, praMor \el qui provincial pne- at the tutor’s risk, appoint by decree 
erit., decroto coustituet. any one whom the tutor selects to be 

the agent of the pupil. 

P. xxvi. 7. 24. 

This agent is to ho distinguished from a curator. Ho is 
merely a person who acts under the tutor, ftnd for whom tho 
tutor is responsible. If tho pupil were present, and past the 
ago of infancy, ho, with the authorization of tho tutor, could 
appoint tho agent, and there would bo no necessity for tho 
confirmation of a magistrate; hence the words et pupillus vel 
absit vel infans sit. 
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The uncertain duration of mental incapacity made the per¬ 
son entrusted with the case of one suffering under it be termed 
a curator, not a tutor; otherwise the sufferer might be as iilea- 
pable of going through legal forms as an infant. An adoles¬ 
cent and a prodiyus could go through all the forms of law, and 
therefore* there was do necessity, in their case, for the curator 
having an anctoritas. If they went through the prescribed 
forms, they were legally bound, whether the curator consented 
or not; but unless the curator consented, the p rue tor would 
always interpose and relieve them from any consequences that 
might be prejudicial ; and so they were not really bound, un¬ 
less with the curator’s consent. 


Tit. XXIV. DE SATISDATIONE TUTORUM VEL 

CURATORUM. 


Ne tamcn pupillorum pivpillarumve, 
et eorum qui qun-vo in curatione sunt, 
negotia a eiiratoribus tutoribus\o 
consumantnr vel deminuantur, curat 
praetor ut et tutores et curntoie* eo 
nomine satisdent: Sed hoc non cst 
perpetuum; nam tutores testamento 
dati eatisdare non coguntur, quia 
fides eorum et diligentia ah ipso tes- 
tatore probata est. Item ex inquisi- 
tione tutores vel curatores dati satis- 
datione non onerantur, quia idonci 
electi sunt. 


To prevent the property of pupils 
and persons placed under curators 
being wasted or destroyed by tutors 
or curators, the pra-tor sees that tu¬ 
tors and curators give security against 
such conduct. But this is not always 
necessary; a testamentary tutor is 
not compelled to give security, as bis 
fidelity and diligence have been re¬ 
cognized by the testator. And tutors 
and curators appointed upon inquiry, 
are not obliged to give security, be¬ 
cause they have been chosen as being 
proper persons. 


Gat. i. 199, yuo. 

A patron and a father, when tutors, were ordinarily, though 
not as a matter of right, exempt from the necessity of giving 
* caution. (D. xxvi. 4. 5. 1.) This necessity, therefore, only 
fell on tutores or curatores leyitimi , and those appointed by 
inferior magistrates; those appointed by higher magistrates 
being only appointed after inquiry, which rendered the giving 
of security needless. (See Tit. 20. 4.) The persons who be¬ 
came sureties (for the security demanded was always that of 
the guarantee of third persons) went through the form of Jide- 
jussio. The pupil or the person requiring a curator asked the 
surety whether he guaranteed the safety of the property. Fide 
juhisne rent salvam fore. And he answered, Fide juheo. If 
the pupil or adult could not go through the ceremony, his slave, 
or, if he had no slave, a person appointed by the magistrate, 
went through the form for him. (Seo Bk. iii. Tit. 20.) 
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Besides the guarantee taken for the fidelity of the tutor and 
curator, and the general liability of the whole of the tutor’s or 
curator’s property to make good any losses incurred through 
their neglect, those entrusted to their care had a further pro¬ 
tection in the necessity under which the tutor and curator were 
to make an inventory of all the property of the pupil <or person 
requiring a curator (C. v. 51.’ 13) ; and, after the publication 
of the 78th Novel, by the tutor or curator being obliged to pledge 
himself by oath that he would act as a “ bonus paterfamilias” 


would act. (Nov. 78, cap. 7.) 

1. Sed si ex testamento vel inqui- 
8itione duo pluresvo dati fuerint, po¬ 
test unus offerre satis de indemnitata 
pupilli vel adolcscentis, et contntori 
vel concuratori prirferri ut solus ad- 
ministret, vel ut con tutor satis offerens 
praponatur ei, et ipse solus admini- 
stret. Ttaque per so non potest pe- 
tere satis a contutore vel concuratoro 
huo ; sed otFerre debot, ut olectioncra 
det contntori vel concuratori suo, 
utrum vel it satis accipere an satis- 
dare. Quod si nomo eorum satis 
otTernt, si quidem adscriptum fuerit 
a testatore quis gerat, ille gerere de- 
bet; quod si non fuerit adscriptum, 
quem major pars clegerit, ipse gerere 
debet, ut eilicto pnetoris cavetur. Sin 
nutem ipsi tutores dissensennt circa 
cligendum emn vel oos qui gerere 
debent, pra>tor partes suas interpo- 
nere debet. Idem ct in pluribus ex 
inquisiiiono datis probandum est, id 
est, ut major pars eligero possit, por 
quoin administrate fieret. 


1. If two or more are appointed by 
testament, or by a magistrate, after 
inquiry, as tutors or curators, any of 
them, by offering security for the in¬ 
demnification of the pupil or adoles¬ 
cent, may be prteferred to his co-tutor 
or co-curator, so that he may either 
alone administer the property, or 
may oblige his co-tutor or co-curator 
to give security, if he wishes to ob¬ 
tain the preference and become tho 
solo administrator. He cannot di¬ 
rectly demand security from bis co¬ 
tutor or co-curator; he must offer it 
himself, and so give his co-tutor or 
co-curator the choice to receive or to 
give security. If no tutor or curator 
offers security, the person appointed 
by the testator to manage the pro¬ 
perty, shall manage it; but if no such 
person be appointed, then the admi¬ 
nistration will fall to the person whom 
a majority of the tutors Bhall choose, 
as is provided by the pratorian edict. 
If tho tutors disagree in their choice, 
the pro? tor must interpose. And in 
tho samo way, when several arc ap¬ 
pointed after inquiry by a Magistrate, 
a majority is to determine who shall 
administer. 


D. xxvi, 2. 17. 10. 1; D. xxvi. 7. 3. 1. 7, 8, 9. 

As it was generally most convenient that one tutor alone 
should act, although all continued responsible (D. xxvi. 7. 3. 
2. 0), it was necessary that the tutor who did act, tutor one- 
rarfas (opposed to tutores honorarii, those who did not act), 
should give security to the co-tutors. If he did not, he could 
bo compelled by the means described in the text, either to do 
so or to allow some other co-tutor to take his place. Some¬ 
times tho tutelage was apportioned by tho magistrate among 
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the different tutors, end each had a separate duty to perform, 
for which Jie alone was responsible. (D. xxvi. 7. 3. 9.) 


2. Sciendum autem est, non solum 
tutores vel curatores pnpillis vel 
adultis ceterisque personis ex ad- 
ministratione rerum teneri; sed 
etiam in eos qui satisdationem acci- 
piunt, subsidiariam actionem* esse, 
quai ultimum eis pra-sidium possit 
adferre. Siibsidioria autem actio in 
eo-> (latur, qui aut omnino a tutoribus 
vel curatoribus satisdari non cura- 
verunt, aut Jion idouee passi sunt 
caveri. Qua* quidem, tarn ex pru- 
dentium responsis qnam ex cousti- 
tutionibua iiuperialibus, etiam in 
heredes eoruin extenditur. 


2. It should be observed that it is 
not only tutors and curators who are 
responsible for their administration 
to pupils, minors, and the other per¬ 
sons we have mentioned, but, as a last 
safeguard, a subsidiary action may be 
brought against the magistrate who 
has accepted the security as sufficient. 
The subsidiary action may be brought 
against a magistrate who has wholly 
omitted to take security, or has taken 
insufficient security; and the liability 
to tliis action, according to the re¬ 
sponses of the jurisprudents, as well 
as the imperial constitution, extends 
also to the heirs of the magistrate. 


D. xxvii. 8. 1. 11, 12. 4. 6. 

The heirs of the magistrate were only liable where the neg¬ 
ligence of the magistrate had been very great. (1). xxvii. 8. 0.) 


3. Quibus constitutionibus ct illud 
exprimitur, ut nisi caxeaut tutores 
vel curatores, pignoribus captis coer- 
ceantur. 


3. The same constitutions also ex¬ 
pressly enact, that tutors mnl cura¬ 
tors who do not give socurilv, may ho 
compelled to do so by seizure of their 
goods as pledges. 


C. v. 35. 2. 

The magistrate would order a portion of their property to 
he seized, and retained until they gave security. (Thkophil. 
Paraph r.) 


4. Ncque autem prrcfectus urbi, 
neque prater, neque pra ses pro¬ 
vincial, neque quis alius cui tutores 
datnli jus est, line actione tonebitur; 

exigere solent. 


4. Neither the prmfect of the city, 
nor the pra-tor, nor the jnursei of a 
province, nor any other magistrate to 
whom the appointment, of tutors jp 
longs, shall be liable to this actum, 
but only those magistrates whose ordi¬ 
nary duty it is to exact the security. 


IX xxvii. 8. 1. 1. 

The words of the text, which are borrowed from Ulpian, are 
not strictly correct when applied to the title of .Justinian ; as 
under his system the municipal magistrates, whose business it 
was to take security, could in some cases appoint tutors. (Tit. 
20 . 5 .) 



LIB. I. TIT. XXV. 


155 


Tit. XXV. DE EXCUSATIONIBUS TUTORUM VEL 

CURATORUM. 


Tutors and curators are excused 
on different grounds; most frequently 
on account of the number of their 
children, whether in their power or 
emancipated. For any one who at 
Home lias three children living, in 
Italy four, or in the provinces five, 
may be excused from being tutor or 
curator as from other olhoes, for the 
office of both a tutor and a curator is 
considered a public one. Adopted 
children will not avail the adopter, but 
though given in adoption are reckoned 
in favour of their natural father. 
Grandchildren by a son, when they 
succeed to the position of their father, 
may bo reckoned in the number, but 
not grandchildren by a daughter. It 
is only those children who are living 
that can be reckoned to excuse any 
one from being tutor or curator, and 
not those who are dead. It has been 
questioned, however, whether those 
who have perished in war may not be 
reckoned; and it lias been decided, 
that those who die in battle may, but 
they only, for glory renders those 
immortal who have fallen for their 
country. 

]). xxvii. 1. ‘J. A'C. ; T>. xxvii. 1. 18. 

It was considered a matter of public policy that tutors or 
curators should net when tlicir assistance was necessary, and, 
therefore, those who were appointed were obliged to accept the 
office, unless they could establish any valid reason for being 
excised. This Title gives a number of grounds on which a 
person appointed tutor or curator was excused from holding the 
office. These grounds of excuse may be classed with tolerable 
accuracy under three heads—1. The discharge of some public 
duty (pr. and paragraphs 1, 2, 3. 14, 15); 2. Being in a posi¬ 
tion adverse to the pupil or adult (paragraphs 4. 9. 11, 12. 

19); 3. Being incompetent to sustain the burden of the office 
(paragraphs 5, 6, 7, 8. 13). 

Jt was the le.v Papin Popprra that first introduced exemption 
oil the ground of the number of the children. 

Grandchildren by the daughter were not reckoned, as, other¬ 
wise, tlioy would have been reckoned by two different persons, 


Kxcusantur antera tutores vel cura- 
tores variis ex cansis, plerumque 
an Lem propter liberos, sive in po- 
testate sint, sive emancipati. Hi enim 
ires liberos superstates Honin' quis 
lmheiit, vel in Italia quntuor, vel in 
prm incus quinque, a lulcla vel cura 
potest exeusari, oxemplo eeterorum 
muncriun ; mini ot tutelam vel curam 
plaeuit publicum niuims esse. Sed 
adoptni liberi non prosunt, in adop- 
tionem nutem dati natimili palri pro- 
sunt. Item nepotos ex lilio prosunt, 
ut in locum pains succedant; ex filia 
non prosunt. F 1 I 11 nutem superstites 
taiitum ad tutel.c vel nine muneris 
exciisntionem prosunt; defuncti non 
prosunt. Seil si in hello anussi sunt 
qiinsitiuu est an prosint 1 ’ Kt eonstat 
cos solos piodes.se, qiu in acie amit- 
timtur; hi enim qm pro repuldica 
ceciilerunt, in perpetuum per gloriam 
vivere lntelliguntur. 
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their maternal grandfather and their paternal father or grand¬ 
father. 


1. item divus Marcus in semen- 
stribus reseripsit, eum qui res fiaci 
administrat, a tutela vcl cura, quam- 
diu administrate excusari posse. 


1. The Emperor Marcus declared 
by rescript in his Semeslria, that a 
person engaged in administering the 
property of the fiscal department is 
excused from being tutor or curator 
while his administration lasts. 


D. xxvii. I. 41. 

Augustus and Tiberius held a council of senators every six 
months for the discussion of affairs (Sukt. Aug. * 4 L3) ; and we 
gather from the text that tlio practice was also adopted by 
Marcus Aurelius, who published the records of the councils 
under the name of semestria. 


3. Ttem qui reipublic® causa ab- 
sunt, a tutela vcl cura excusantur. 
Sed et si fuerint tutores vel curatores, 
deinde reipublic® causa abesse ccopo- 
rint, a tutela vel cura excusantur, 
quatenus reipublic® causa absunt, et 
interea curator loco eorum datur. 
Qui si reversi fuerint, recipiunt onus 
tutel®: tiftin nec *80111 hahent vaca- 
tionem, ut Papinianu* libro quinto 
responsorum reseripsit; nam hoc 
spatium habent ad novas tutelas 
vocati. 


2. Persons absent on the service 
of the state are excused from being 
tutors or curators; and if those who 
Lave already been appointed either 
as tutors or cuiators, should after¬ 
wards be absent on the public ser¬ 
vice, they are excused during their 
absence, and meanwhile curators are 
appointed in their place.. On their 
return, they must again take upon 
them the burden of tutelage; and, 
according to Papinian’s opinion, ex 
pressed in the fifth book of bis 
answers, are not entitled to the pri¬ 
vilege of a year’s vacation, which is 
only allowed them when they are 
called to a new tutelage. 


D. xxvii. 1. 10. pr. and 2. 

The meaning of the text is that, if they had commenced 
holding the office of tutor before their absence, they were 
obliged to resume it immediately on their return. If, when 
they returned, a new tutelage was imposed oh them, they might 
delay for a year to enter on its duties. 


8. Et qui potestatem habent ali¬ 
quant, se exctisare possunt, ut divus 
Marcus reseripsit; sed coeptam tute- 
lam deserero non possunt. 


3. By a rescript of the Emperor 
Marcus, all persons invested with 
magisterial power may excuse them 
selves; but they cannot abandon tho 
office of tutor, which they have 
already undertaken. 


I), xxvii. 1.17. 5. 

Qut potestatem aliquant habent; i. e. all magistrates, in¬ 
cluding local magistrates. 
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4. Item propter litem quam cum 4. No tutor or curator can excuse 

pupillo vel ad ill to tutor vel curator himself by alleging a law-suit with 
habet, excusare nemo se potest, nisi the pupil or adult; unless the suit 
forte de omnibus bonis vel liereditqte embraces the whole of the goods, or 
controversia sit. the property, or is for an inheritance. 

P. xxvii. I. 21. 

Justinian afterwards, in the 72nd Novel (o. 1), decided that 
no creditor or debtor of the pupil or adult should be allowed to 
become tutor or curator. 

5. Iloni tria onera tutelir. non ad- 5. Three tutelages or curatorships, 

fpetatio vel rime pnostant vacationein, if unsolicited, serve as an excuse 
quamdiu ndministrantur: ut tamen from filling any other such office, 
plurium pupillorum tutela, vel cura while the holder continues to dis- 
oorumdem bonorum, veluti fratrum, charge the duties. But the tutelage 
pro una computetur. of several pupils, or the euratorship 

of an undivided property, as where 
the pupils or adults are brothers, is 
reckoned as one only. 

D. xxvii. 1. 3. 15. 15. 

C. Sod et propter paupertatem cx- C. Poverty also is a sufficient ex- 
cusationorn trihui tam divi fratres cuse, when it can be proved such as 
quam per so divus Marcus rescripsit, to render a man incapable of the 
si quis imparem so oneri injuncto burden imposed upon him, according 
possit docore. to the rescripts given both by the im¬ 

perial brothers together, and by the 
Emperor Marcus singly. 

P. xxvii. 1. 7. 

Marcus Aurelius Antoninus and Lucius Yerus were the divi 
fratres. 

7. Item propter adversam vale- 7. Illness also, if it prevent a man 
tudincm, propter quam nec suis from superintending his own affairs, 

quidem negotiis interesse potest, ex- affords a ground of excuse, 

ensatio locum habet. 

H. Similiter cum qui literas nesei- 8. So, too, a person who cannot 
rot., excusandum csso divus Pius read, must be excused, according to 

rescripsit; quamvis et jmperiti litcra- the rescript of tlie Emperor An- 

rum possunt ad administrationem toninus Pius, but persons who can- 

negotiorum sufficere. not read nre Rometimes considered 

capable of administering. 

P. xxvii. 1. (1. If). 

Tlio magistrate would have to decide whether the property 
was so small, and the position of tho pupil or adult so humble, 
that this ignorance would ho no bar. 

1). Item si propter inimicitias ali- 0. If it is through enmity that tlie 
quern testamento tutorem pater do- father appoints by testament any one 
derit, hoc ipsiirn pnrstat ei excusa- as tutor, this circmii'tmce itself will 
tionem : Bicut per contrarium non afford a sufficient excuse; just as on 
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excusantur, qui so tutelam adminis 
traturos jmtri pupilloruin promisorunt. 


the other hand, they who have pro¬ 
mised tiie father of the pupils to till 
the office of tutor, cannot he excused. 


D. xxvii. 1.11. 17. 


10. Non esse admittendam excusa- 
tionem ejus qui hoc solo utitur, quod 
ignotus patri pupillorum sit, divi 
fratres rescrips erunt. 


10. That the tutor was unknown to 
the father of a pupil is not of itself 
to be admitted as a sufficient excuse, 
as is decided by a rescript of the im¬ 
perial brothers. 


P. xxvii. 1. 15. 11. 


11. Tnimicitire quas quis cum patre 
pupillorum \el adultoruin excrcuit, 
si capitales fuerunt, nec rceonciliatio 
intenenit, a tutcla vel cura solcnt ex- 
cusare. 


11. Enmity against tho father of 
the pupil or adult, if of a deadly 
character, and no reconciliation lias 
taken place, is usually considered ns 
an excuse from being tutor or cura¬ 
tor. 


P. xxvii. 1. fi. 17. 

12! Ttem qui statu*? controveisiam 12. So, too, lie whose stains lias 
a pupillorum patre passus est, ex- been called in question by tlio father 
cusatur a tutela. of the pupil, is excused from the 

^office of tutor. 

That is, if tho deceased has attempted to show that the 
person appointed tutor was a slave. 


13. Item major septuaginta annis 
a tutela vel cura excusare so potest. 
Minorcs autern viginti quinque annis 
olim quidem excusahantur. A nostra 
autem constitntione prohihentur ad 
tutelam vel curam adspirare, adeo ut 
nec excusationis opus fiat. (Jim con 
stitutionc cavctur ut nec pupillus ad 
legitimam tutelam vocetur, nec adul- 
tus; cum erat incivile, eos qui alieno 
auxilio in rebus suis administrandis 
egere noscuutur, ct aliis reguntur, 
aliorum tutelam vel curam subire. 


T). xxvii. I. 2. 10. 

14. Idem et in milite observandura 
est, ut ncc voleus ad tutelar onus ad- 
mittatur. 

15. Item Ilorme grammatici, rhe- 
tores et medici, et qui in palria sua 
id exercent et. mtia numerum sunt, a 
tutela vel cura habent vacatiuiiem. 


l'l, Persons above seventy years of 
age may be excused from being tutors 
or curators. Persons under the ago 
of twenty live were formerly excused, 
but, by our constitution, they are 
now prohibited from aspiring to these 
offices, so that excuses ure hecomo 
unnecessary. This constitution pro¬ 
vides that neither pupils nor adults 
shall he called to a legal tutelage. 
For it is absurd that persons, alio 
are themselves governed, and are 
known to need assistance in tho ad 
ministration of their own alfinrs, 
should become the tutors or curators 
of others. 

7; 0. v. 30. 0. 

14. Tho samo rule holds good also 
as to military persons. They cannot, 
even though they wish it, he admitted 
to the office of tutor or curator. 

15. Grammarians, rhetoricians, and 
physicians at Koine, ami those also 
who exercise such professions in their 
own country, and are within the num¬ 
ber authorized, arc exempted from 
being tutors or curators. 
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D. xxvii. 1. 0.1. 

It was Antoninus Pius who fixed the number which each 
city was to have. (D. xxvii. 1. 6. 1.) The largest provincial 
city was not allowed to have more than ten physicians, five 
grammarians, and five rhetoricians. 

Philosophers were also excepted (17. xxvii. 1. 6. 5); juris¬ 
prudents who were members of the council of tlio emperor 
(xxvii. 1. 30); and all clcrici. (C. i. 3. 52.) 


10. Qui autem vult so cxcusare, si 
plures habeat excusationes et de qui- 
busttam non probaverit, aliis uti intra 
tempora non prohibetur. Qui autem 
cxcusare se volunt, non appellant; 
sed intra dies quinquaginta continuos 
ex quo eognoverunt, exmsare so de¬ 
bent, oujuscumque generis sunt, id 
est,, qualitercumque dati fuerint tu- 
toros, si intra eentcsijnuni lapidem 
sunt rib eo loco ubi tutorosdati sunt; 
si vero ultra centesimum luibitant, 
dinumeratione fact a viginti millium 
diurnorum et amplius tvigintadierum. 
Quod tamen, ul Scivvola diccbat, sic 
debet emnputari ue minus suit quam 
quinquaginta dies. 


10. If a person wishes to excuse 
himself, and has several excuses, 
even supposing some are not ad¬ 
mitted, there is nothing to prevent 
liis employing others, provided be 
does so within the proscribed time. 
Those who wish to excuse themselves 
are not to appeal, hut whatever hind 
of tutors they may be, that is, how¬ 
ever they may have been appointed, 
must offer their excuses within the 
fifty days next after they have known 
of their appointment, if' they are 
within a hundred miles of tlio place 
when they were appointed. If they 
are at a grpater distance they are 
allowed a day for every twenty miles, 
and thirty days besidos ; hut the time 
should, as Scivvola said, bo so cal¬ 
culated as never to be less than fifty 
days in the whole. 


I). xxvii. 1.21. 1. 1:1. 1. 0. 

If he lived anywhere within four hundred miles, he would, 
reckoning a day lor each twenty miles, and thirty days besides, 
fall short of fifty days, and therefore the rule was laid down as 
stated in tlio concluding sentence of the text. If he did not 
excuse himself within the appointed time, he could not after¬ 
wards escape tlio charge. 

Dies contiiiui are opposed to dies utiles, the days on which 
legal business could he done ; dies continui meaning the next 
days, of whatever kind. 


17. Datus autem tutor ad univer- 17. The tutor who is appointed is 
sum patrimoniuin datus esse crcditur. considered as appointed for the whole 

. patrimony. 

I), xxvii. 1. 21. 2. 

The tutor was appointed for tho whole patrimony; hut if it 
was situated in very different parts, lie might apply to have 
other tutors appointed to act in tho different localities. (If. 
xxvii. 1. 21. 2.) 
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18. Qui tutclam alicujus gessit, in- 
vitus curator ejusdem fieri non com- 
pellitur: in tautum ut, licet pater¬ 
familias qui testamento tutorem dedit, 
adjecevit se eumdem curatorem dare, 
tamen invitum eum curam suscipere 
non cogendum divi Severua et Anto¬ 
ninus rescripserunt. 


18. A person who lias discharged 
tho office of tutor is not compelled 
against his will to become the curator 
of the same person; so much so, that 
although the father, after appointing 
' a tutor by testament, adds that he 
also appoints the same person to be 
curator, the person so appointed if 
unwilling cannot be compelled to take 
the office of curator; so it has been 
decided by the rescript of the Empe¬ 
rors Severus and Antoninus. 


It is Antoninus Caracalla who is here meant. 

19. Iidera rescripserunt, maritum 19. The same emperors have dc- 
U'cori sun* curatorem datum excusare eided by rescript, that a husband ap¬ 
se posse, licet se imtmsceat. pointed as curator to Ins wife may 

excuse himself from tlio office, e\en 
after he has intcnncdddled with her 
affairs. 

D. xxvii. 1. 1. 5. 

The husband not only might excuse himself from the cura- 
torship of his wife, but in the time of Justinian he could not 
fill the office (C. v. <T4. 2.); neither could the wife’s curator 
marry her. (C. v. 6.) 

It was the general rule that a tutor or curator who inter¬ 
meddled with the affairs of the pupil or adult renounced the 
right of offering excuses. 

90. Si quis autem falsis allegation!- 90. Any one who has succeeded by 
bus excusationem tutelir. meruit, non false allegations in getting himself 
est liberatus onere tutela;. excused from the office of tutor, is 

not thereby discharged from the bur¬ 
den of the office. 

1). xxiii. 2. 00. 


Tit. XXVI. DE SUSPECTIS TUT01UBUS VEL 

CURATOR! BUS. 


Sciendum est suspecti crimen ex 
lege duodecim tabularum descondere. 

‘ D. xxvi. 

1. Datum est autem jus reraovendi 
tut ores sospectos Roma 1 prietori, et 
in provinces pmsidibus earura et 
legato procossulis. 

P. xxvi. I 


The right of accusing a suspected 
tutor or curator is derived from the 
law of tho Twelve Tables. 

10 . 1 , 2 . • 

1. The power of removing sus¬ 
pected tutors belongs at Rome to tho 
prmtor; in the provinces to the 
praxides, or to tho legate of the pro¬ 
consul. 

[). 1. 3, 4. 
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2. Ostendimus, qui possint do sus- 
pccto cognosccre; nunc videamus qui 
suspecti fieri possint. Et quidem 
omues tutores possunt, sive testa- 
inentarii sint sive non, Red alterius 
generis tutores ; quare et si legitimus 
sit tutor, accusari poterit. Quid si 
patronus? Adliuc idem erit discen- 
diun : duimnodo meminerimus faime 
patron i pureendum, licet ut suspectus 
remotus fucrit. 


2. Wc have shown what magistrates 
may take cognizance of suspected 
persons : let us now inquire, what 
persons may become suspected. All 
tutors may become so, whether testa¬ 
mentary, or others ; thus even a legal 
suitor may be accused. But what is 
the case with a patron ? He, too, may 
be accused; but we must remember, 
that his reputation must be spared, 
although lie be removed as suspected. 


The descendants could not bring an action to which infamy 
attached, against an ascendant. They and the libertus could 
only call for the interference of the law to protect their pro¬ 
perty, not to punish the tutor with infamy. (D. xxxvii. 15. 5.) 
And in the ease of all legal tutors it was customary, except 
in very had cases, not to remove them, but to join a curator 
with them. (J). xxvi. 10. 0.) By favue parccndum is meant 
that the grounds of the decision for their removal w^ere not to 
be expressed. 


- .‘1. (‘onsequens e^t ut videamus, 
qui possunt suspectos postulare. Et 
sciendum cst quasi publicam esse 
hanc actionem, hoc est, omnibus pn- 
tere. Quinimo et nmliercs adimt- 
tuntur ex resenpto divoruni Severi et 
Antoinni, soil eie sola- qua' pietatis 
neeessitudine ductm ad hoc proeodunt, 
lit pula mater; nutrix quoquo et avia 
possunt, potest et soror. Scd et si 
qua aha mulier fucrit, eujiis prietor 
perpensam pietatem intellexerit non 
sexus M'recuudiaiii cgredientein, sed 
pielato prodnetam non continerc in- 
junam pupillorum, adinittet earn ad 
timisntioneni. 


3. Let us now inquire, by whom 
suspected persons may he accused. 
Now an accusation of this sort is in 
a measure public, that is, it is open to 
all. Nay, by a rescript of the Em¬ 
perors Severus and Antoninus, even 
women are admitted to be accusers ; 
but only those who are induced to do 
so through feelings of affection, as a 
•mother, a nurse, or a grandmother, 
or a sister, who may all become ac¬ 
cusers. But the pnetor will admit 
any other woman to make the accusa¬ 
tion, in whom he recognizes a real 
affection, and who, without overstep¬ 
ping the modesty of her sex, is im¬ 
pelled by this affection not to endure 
the pupil suffering harm. 


D. xx\i. 10. 1. 0, T. 

The action is called quasi pubiira, because on tbe one hand 
it lmd the private object of securing the pupil’s interests, and 
on the other had, like public actions, criminal consequences, 
and might be brought by a person not interested in the private 
result. 

Women, as a general rule, could not institute public actions. 
(T>. xlviii. 2. 1.) 

4. rmpuberes non possunt tutores 4. No person below the age of 
silos suspcctos postulare; puheres puberty can bring accusation 
uuteni curatores sues ex consilio ne- against liis tutor as t-m neoted ; but 
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cessariorum suspectos possunt ar- 
guere, etita diva Severus et Antoninus 
rescripserunt. 


D. xxvi. 

5. Suspectus autem est, qui non ex 
fide tutelam gerit, licet solvcndo sit, 
lit Julianus quoque rescripsit. Sed 
et antequam incipiat tutelam gercre 
tutor, nosse emn quasi smpeotum 
removeri idem Julianus rescripsit, ot 
secundum euni constitutum est. 


those who have attained that age ma\, 
under the advice of their near rela¬ 
tions, accuse their curators. Such is 
the decision given in a rescript of the 
Emperors Severus and Antoninus. 

10. 7. 

5. A tutor is suspected who does 
not faithfully execute his trust, al¬ 
though perfectly solvent., as Julian 
writes, who also thinks that even be¬ 
fore he enters on his office, a tutor 
may be removed, as suspected ; and 
a constitution has been made in ac¬ 
cordance with this opinion. 


D. xxvi. 10. 8. 

Ulpian says that a tutor could not he suspectus before he 
entered on his office, and that if there were any reason to think 
him an improper person beforehand, the magistrate would for¬ 
bid him to assume the administration. (I), xxvi. 10. 3. 5. and 
12.) Justinian decides in opposition to this. 


0. Suspectus autem remotus, si fi. A suspected person, if removed 
quidem ob dolum, famosus est; si ob on account pf fraud, is infamous, but 
culpam, non aequo. not if for neglect only. 

C. v. 40. n. 

For the meaning of the word infamia see iutrod. sec. 48. 

7. Si quis autem suspectus postu- 7. If an action is brought against 

latur, quoad cognitio finiatur, inter- - any one as suspected, his admmistra- 
dicitur ei administratio, ut Papiniano tion, according to Papinian, is sus- 
visum est. pended, while the accusation is pend¬ 

ing. 

D. xlvi. 3. 14. 1. 

8. Sed si suspecti cognitio suscepta 8. If a process is commenced 

fuerit, posteaque tutor \el curator against a tutor nr curator, ns sus- 
docessorit, extinguitur suspecti cog- pected, and he dies while it is going 
nitio. on, the process is at an end. 

D. xxvi. 10. 11. 

The action to force the tutor or curator to give in his ac¬ 
counts would he brought against the heirs of the tutor or cura¬ 
tor. But the suspecti cognitio could not, as its object was to 
remove the tutor or curator, not to recover money from him. 


fi. Si quis tutor enpiam sui non 
faciat ut alimenta pupillo decernantur, 
cavetur epistola divorum Seven et 
Antonini, ut in possessionem bono- 
rum ejus pupillus mittatur; et quie 
mora deteriora futtira sunt, datocura- 


9. If a tutor fails to appear, that 
a certain amount of maintenance 
may be fixed on for his pupil, it is 
provided by a rescript of the Emperors 
Severus and Antoninus, that the 
pupil shall be put into the possession 
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of the effects of tho tutor, and that 
after a curator has been appointed, 
those things, which are perishable, 
may be sold. Therefore a tutor, who 
does not afford maintenance to his 
pupil may bo removed, as suspected. 

D. xxvi. 10. 7. 2. 

The praetor generally determined the amount to be annually 
expended on the maintenance and education of the pupil (the 
word alimenta must be taken very widely), when it was not 
determined by the testament of the father. The tutor had 
therefore to attend before the magistrate to state wliat amount 
the fortune of the pupil would hear. 

Da to ana to re, i. e. a curator given for this particular pur¬ 
pose only. 


tore distrahi jubcntur. Ergo ut sus- 
pectus removeri poterit, qui non 
privstat alimenta. 


10. Sod si quis pnrsens negat 
propter innpiarti alimenta non posse 
decerni, si hoc per mondaoium dicat, 
remittondum cum esse ad pr.vfectum 
arbi puniendum plaouit; sicut illo 
remittitur, qui data pecunia minis- 
tori um tutehe redomit. 


It). But if the tutor appears, and 
maintains that no certain amount of 
maintenance can be fixed in conse¬ 
quence of the smallness of the pupil’s 
estate; if lie says this falsely, he 
shall he handed over to the prefect 
of the city, to he punished, just as a 
person is handed over who lias pur¬ 
chased a tutelage by bribery. 


J). xxvi. 10 . ft 15. 

The pm)tor had no criminal jurisdiction, and therefore per¬ 
sons were sent for punishment to the j) reject us urbis. (13. i. 
12. 1.) In the provinces the prases could punish, as well as 
remove, the tutor. 


11. Lihertus quoque, si fraudu- 
lentor tutelam filiorum vel nepotum 
patroni gcssisse prohetur, ad pnefec- 
tum iu'his remittitur puuiendus. 

1). xxvi. 

1*3. Novissimo sciendum est, eos 
qui fraudulenter tutelam vel curam 
administrant, etiamsi satis offorant, 
removendos a tutola; quia satisdatio 
tutoris propositum malovolum non 
mutnt, sed diutius grassandi in re 
fuinilittri facultatem prnstat. 


II. Also a freedman, who is proved 
to have been guilty of fraud, when 
acting os tutor to the son or grand¬ 
son of his patron, is handed over to 
the prefect of the city to be punished. 

10. S. 

III. Lastly, it must he known that 
they who are guilty of fraud in their 
administration, must he removed, al¬ 
though they oiler sufficient security. 
For giving security makes no change 
in the malevolent purpose of tho 
tutor, but only’ procures him a longer 
opportunity of injuring the estate. 


1). xxvi. 10. 5. fl. 

A person is considered thus open to suspicion whose general 
character and conduct warrant the suspicion. Jinfc a zealous 

m 2 
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and honest man, as we learn in the next paragraph, is not to 
be removed on suspicion, because he is poor. 


IS. Snspectmn enim eum putamus, 
qni morilnis talis est ut suspectus sit. 
Enim vero tutor vel curator, quanivis 
pauper est, fuielis tamen ct diligens 
removentius non est quasi suspcctus. 


13. We also deem every man sus¬ 
pected, whose conduct is such that 
we cannot but suspect him. A tutor 
or curator who is faithful and dili¬ 
gent, rs not to be removed, as a sus¬ 
pected person, merely because lie is 
poor. 


D, xxvi. 10. 8. 



LIBER SEC UNBUS. 


Tit. J. DE DIVISIONK RERUM ET QUALITATE. 

Having treated in the first book of the law of persons, the 
Institutes no.w proceed to treat of the law of things —that is, 
they pass from persons who exercise rights to things over which 
rights are exercised. Kiglits may be divided into those which 
we have in or over things as against all the world, and those 
which we have against particular persons. (See Introd. sec. 61.) 
The second hook of the Institutes, and the first portion of the 
third, treat of the former class, and of the mode in which they 
are acquired. 

The most proper mode of treating the law of things would 
be, perhaps, first to inquire of what divisions things themselves 
are susceptible; next, to divide rights in things (jura in re) 
according to the extent of the right; nnd lastly, to treat of the 
mode in which those rights are acquired. To a certain extent 
this mode of dividing the subject is-adopted in the Institutes, 
but not very distinctly or expressly. Things themselves may 
be divided, generally, by making the basis of division either the 
relation in which they stand to persons, or something inherent 
in the nature of the things. Things divided in the first way 
may be subdivided according as they are the subject of the 
rights of all men or no men on tho one hand, and of particular 
men on the other, the latter olass receiving modifications ac¬ 
cording to the character in which particular men hold them. 
This division of things is treated of in the first sections of 
this Title. Tho most prominent distinction inherent in things 
is that of things corporeal and things incorporeal, and this is 
treated of in the second Title. There are other divisions of 
things (see Introd. secs. 62-60) which are alluded to in the 
Institutes, but not expressly noticed. 

A person may have the whole sum of all right s over a thing 
when in Iioman law he was said to have the dominion. These 
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rights of the dominus were summed lip in the jus utendi, that 
is, making use of the thing; the jus fruendi, that is, reaping 
the fruits and profits; and the jus abutendi, that is, consuming 
the thing, if capable of consumption. Or any qne of the jura 
in rem may be separated from the rest and enjoyed by different 
persons. (See In trod. sec. (U.) These fragments of the 
dominium, called servitudes, are treated of in the third and 
three following Titles. Or a person may have a right over a 
thing in die ownership of another, limited by the extent to 
which he has a claim against the owner, as a creditor has over 
the thing given him in pledge as a security for the debt. This 
right, generally termed in Roman law the jus j.if/noris, is not 
spoken of expressly in the Institutes, but, a brief sketch of the 
law on the subject will be found in the conclusion of the notes 
to the fifth Title. 

The Institutes then recur to the modes by which the owner¬ 
ship in things is acquired, and the subject is divided according 
as ownership is acquired in a particular thing, or in a uni- 
versitas rerum , that is, the aggregate of rights possessed by a 
particular person. Two of the principal modes of acquiring 
particular things, occupation, that is, being the first person to 
appropriate an unappropriated thing, and tradition, that is, the 
owner handing over the thing to another person with the in¬ 
tention of transferring the ownership, and the transferee re¬ 
ceiving the thing with the intention of becoming owner of it, 
have been treated of in the first Title as also have the subordinate 
modes of accession, when an inferior thing is acquired by the 
owner of a more important thing, and specification, when a new 
thing is created, and belongs to the creator. In the sixth Title, 
another mode of acquiring particular things is treated of, that 
of usucapion , the process by which the law attached the legal 
ownership after a certain length of possession. The seventh 
Title treats of certain cases in which gift might be looked on 
ns a different mode of conferring ownership from tradition. 

I his ends the discussion of the modes of acquiring the owner¬ 
ship in particular things. The eighth and nintli Titles speak 
of certain restrictions on alienation, and of one person ac¬ 
quiring ownership through other persons. In the tenth Title, 
the Institutes proceed to discuss the modes of acquiring a 
univcrsitas re-rum. The two chief modes are, the gift of an 
hereditas by testament, and the succession to an he reditax in 
case of intestacy. The subject of testaments occupies the re¬ 
mainder of the second book, and that of succession to an 
intestate occupies the first nine Titles of the third hook. Three 
or four minor modes of acquiring a u nicer si tax reruni, of 
which arrogation is the most important, are then noticed; and 
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with the twelfth Title of the third book the treatment of jura 
in re, and of the modes of acquiring ownership in them, is 
brought to a conclusion. This treatment of the modes of 
acquisition is subject to the inconvenience noticed by Gaius 
(ii. 191), that legacies which are a mode of acquiring specific 
tilings, are treated of as if coming under the acquisition of a 
universitas rerum by testament. 

Previously to the legislation of Justinian, there had been two 
other modes of acquisition applicable both in the case of par¬ 
ticular things and in that of a universitas rerum, which are 
treated of by Gains at considerable length. (Gai. ii. 18-37. 
See also Ulpian, Reg. 19. 2.) These were, mancipation, the 
process by which res mancipi were conveyed from one Homan 
citizen to another (see Introd. sec. 59), and in jure cessio. The 
cessio in jure was a fictitious suit, in which the person who 
was to acquire the thing claimed ( vindicabat ) the thing as his 
own, the person who was to transfer it acknowledged the justice 
of the claim, and the magistrate pronounced it to be the pro¬ 
perty ( addicebat) of the claimant. Mancipation and cessioncs 
in jure were both abolished by Justinian. 


Suporioro libro tic jure personamm 
exposuimus: modo vuleamus de 
rclms, qua- vel in nostro patrimonio 
vcl extra patriiuoniuni nostrum lia- 
bentur. (iuicdam enim naturali jure 
communia sunt omnium, quredam 
publica, qua:dum universitatis, quin- 
dam nullius, pleraque singulorum, 
qua- ex vnriis causis cuique adquirun- 
tur, sicut ex subjectis apparebit. 


Tn the preceding book we have 
treated of the law of persons. Let 
us now speak of tilings, which either 
are in our patrimony, or not in 
our patrimony. For some things by 
the law of nature are common to all; 
some are public; some belong to cor¬ 
porate bodies, and some belong to no 
one. Most things are the property 
of individuals, who acquire them in 
different ways, as will appear here¬ 
after. 


Gai. ii. 1; D. i. 8. 2. 

Under the word res, thing, is included whatever is capable 
of being the subject of a right. The principal division of 
Gaius is into things divini juris and humani juris. Hero 
the principal division is according as things are in tiostro 
patrimonio ; that is, belong to individuals ; or extra nostrum 
patrimonium; that is, belong to all men {communes), or no 
men {nullius), or to bodies of men {universitatis). The 
words bona and pecunia , it may be observed, are only used 
of things in nostro patrimonio . 

I. Ft- quidem naturali jure com-. 1. By the law of nature these 
munia sunt omnium ha*c: aor, aqua things are common to mankind—the 
profluens, et mare et per hoc litora air, running water, the sea, and con- 
niaris. Nemo igitur ad litus maris sequently the shorn of the sea. No 
accedere prohibetur, dum tamen villis one, therefore, is forbidden to ap- 
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et monnmentis et rediftciia abstineat; proach the sea-shore, provided that 
quia non sunt juris gentium, sicut et he respects habitations, monuments, 
mare. and buildings, which are not, like tho 

sea, subject only to the law of nations. 

D. i. 8. 2. 1; D. i. 8. 4. 

Of tilings that are common to all any one may take such a 
portion as he pleases. Tlius a man may inhale the air, or float 
his ship on any part of the sea. As long as ho occupies any 
portion, his occupation is respected ; but directly his occupation 
ceases, the thing occupied again becomes common to all. Tho 
sea-shore, that is, the shore as far as the waves go at furthest, 
was considered to belong to all men. For the purposes of self- 
defence any nation had a right to occupy the shore and to repel 
strangers. Individuals, if they built on it, by menus of piles 
or otherwise, were secured in exclusive enjoyment of the por¬ 
tion occupied; but if the building was token awnv, their occu¬ 
pancy was at an end, and the spot on which the building stood 
again became common. (D. i. 8. 6.) 

2. Flumina autem omnia et portus 2. All rivers and ports are public 
pnblica sunt. Ideoque jus piscandi benco the right of fishing iri a port, 
omnibus commune est in portu Hu- or in rivers, is common to all men. 
minibusque. 

D. i. 8. 4. 1; D. xlvii. 10. 14. 7. 

The word publicus is sometimes used as equivalent to com 
munisj but is properly used, as here, for wlnit belongs to the 
people. Things public belong to a particular people, but ma) 
be used and enjoyed by all men. Hoads, public places and 
buildings might be added to those mentioned in the text. The 
particular people or nation in whose territory public things lie 
may permit all the world to make use of them, but exercise a 
special jurisdiction to prevent any one injuring them. In this 
light even the shore of the sea was said, though not very strictly, 
to be a res pnblica: it is not the property of the particular 
people whose territory is adjacent to tho shore, but it belongs 
to them to see thut none of the uses of the shore are lost by 
the act of individuals. Celsus says, Litora in quie pop ulus 
Romanus imperium habet populi Romani esse arbitror (I), 
xliii. 8. 3), where, if we are to bring this opinion of Celsus into 
harmony with the opinions of other jurists, we must understand 
“populi Romani esse” to mean “ are subject to the guardian¬ 
ship of the Homan people.” 

3. Est autem litus maria, quatenus 0. The sea-shore extends as far as 
hybemns fluctus maximus excurrit. the greatest winter flood runs up. 

1 ). 1. Ifi. 00. 

Celsus ascribes this definition to Cicero, who apparently 
borrowed it from Aquilius. (Cic. Top. 7.) 
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4. Riparum quoque usus publicua 4. The use of the banks of a river 
est juris gentium,sicut ipsiusflurainis. is public, and governed by the law of 

ltaque navem ad eas adplicftre, funes nations, just as is that of the river 

arboribus ibi natis religare, onus itself. All persons therefore are as 

aliquotl in his reponere cuilibet libe- much at liberty to bring their vessels 

nun est, sicut per ipsum flumen to the bank, to fasten ropes to the trees 

navi gave; sed proprietas earum illo- growing there, and to place any part 

ruin est quorum praidiis lncrent: qua of their cargo there, as to navigate 

de causa arbores quoque in iisdem the river itself. But the banks of a 

natie corumdcm sunt. river are the property of those whose 

land they adjoin; and consequently 
the trees growing on them are also 
the property of the same persons. 

L>. i. 8. 5. 

Tho banks of rivers belonged to the proprietors of the ad¬ 
jacent lands; but the use of them, for the purposes of naviga¬ 
tion or otherwise, was open to all. The proprietors therefore 
alone could reap the profits of the soil; hut if they attempted 
to exercise their rights* so as to hinder the public use of the 
bank, they would be restrained by an interdict of the prsetor. 
(See Introd. see. 107.) 

r>. Litormn quoque usus publicua 5. The uan of the sea-sliore, too, is 
juris gentium ost, sicut ipsius maris; also as public and as much subject 
et ob ill quibuslibct liberum est casam exclusively to the law of nations as 
ibi ponere in quam se rccipiant, sicut the sea itself; and therefore any 
retin siccaro et ex rnuri reilucere. person is at liberty to place on it a 
Proprietas nutem eoruin potest intel- cottage, to which he may retreat, or 
ligi nulluis esse, sed ejusdem juris to dry his nets tjiere, and haul them 
esse cujus et marc, et qinv subjacent from the sea; for the shores may be 
niari terra vel arena. said to be tlie property <?f no man, 

but are subject to the sam’e law as 
the sea itself, and the sand or ground 
beneath it. 

1\ i. 8. 5. pr. and 1. 

The shores over whioh the Roman people had power were 
not the property of the Roman people, although it belonged 
specially to the Roman people to see that the free use of them 
was not hindered. (See note to paragraph 2.) 

(5. Universitntis sunt, non singulo- 0. Among things belonging to a 
rum, velufi quin in civitatibus sunt corporate body, not to individuals, 
thcatra, stadia et similia, et si quie are, for instance, buildings in cities, 
alia sunt communia civitatnm. theatres, race-courses, and other simi¬ 

lar places belonging in common to a 
whole city. 

I). i. 8. 0.1. 

Univcrsitas is a corporate body, such as the guilds ( collegia ) 
of different trades ; for instance, the collegium pis tor urn. Res 
uuieersitntis are things which can he used by every member of 
the unirersitas. 
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Both the state and corporate bodies had property which 
they held exactly like individuals; a9, for instance, the agri 
vectiyales, ox slaves and lands belonging to a collegium. Such 
things were not publico.' or uniuersitatis in the sense in which 
the words are used here; for every member of the state or cor¬ 
poration could not use and enjoy such things, although the 
proceeds went to the general purposes of the state or corpora¬ 
tion. They were, like the property of individuals, in nostro 
patrimohio , the state or corporation being looked on as any 
other owner. 

7. Nullius autem sunt res sacra* et 7. Things sacred, religious, and 
religiosti* et sanetir; quod euim diviui holy, belong to no one; for that 
juris est, id nullius In bonis est. which is subject to divine law is not 

. the property of any one. 


<7 u. ii. 0. 

lies nullius are either things unappropriated by any one, in 
which sense things common, or unoccupied lands, or wild ani¬ 
mals, are res nullius; ox they are tilings to which a religious 
character prevents any human right of property attaching. 


8. Sacra* res sunt, qua* rite et per 
pontifiees Deo consecrata* sunt, veluti 
a*des sacra* et donaria qua* rite ad 
ministerium Dei dedicata sunt. Qua* 
etiam per nostrum constitutionein 
alienari et obligari prolnbuimus, ex- 
cepta causa redemptronis eaptivorum. 
Si quis vero auctoritate sua quasi sa¬ 
crum, sibi constituent, sacrum non 
est sed profanum. Locus autem in 
quo a*des sacra* sunt aslificata*, etiam 
dimto a-dificio sacer adhuc manct, ut 
et Papinianus resenpsit. 


8. Things are sacred which limn 
been duly'consecrated by the pontiffs, 
as sacred buildings and offerings, pro¬ 
perly dedicated to the service of tied, 
which we have forbidden by our con¬ 
stitution to be sold or mortgaged, ex¬ 
cept for the purpose of purchasing the 
freedom of captives. But, if any one 
consecrates a building by bis own 
authority, it is not sacred, but pro¬ 
fane. But ground on which a sacred 
edifice has once been erected, even 
after the building has been destroyed, 
continues to be sacred, as l'upinian 
also writes. 


D. i. 8. «. 3; C. i. 2. 21. 

The distinction between res sacra and religiose’, in the 
older pagan law, was that the former were things dedicated to 
the celestial gods, the hitter were things abandoned to tho 
infernal— relict a diis manihus. ( Gai. ii. 4.) In order that 
a thing should be sacra, it was necessary that it should bo 
dedicated by a pontiff and with the authority of the people, 
afterwards of the senate, finally of the emperor. (D. i. 8. 9. 1.) 
Ihings consecrated were by law inalienable. Tho support of 
the poor in a time of famine (C. i. 2. 21), and afterwards the 
payment of the debts of the church (Nov. 120. 10), sufficed, 
as well a3 the release jof captives, as reasons for the sale of con¬ 
secrated moveables; but immoveables were always inalienable. 
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9. lleligiosum locum unusquisque 
sua voluntato facil, dum mortuum in- 
fert in locum auum. In communem 
autcm locum purum invito socio in- 
ferre non licet; in commune vcro se- 
pulcmm etiam invitia ceteris licet 
inferro. Item si alienus ususfructus 
cst, proprietarium placet, nisi consen- 
ticnte usufmctuario, locum religio- 
siim non facere. In alienum locum 
conccdentc domino licet inferre; et 
licet postea ratum liabuerit quaru Hia¬ 
tus cst mortuus, tamen religiosus fit 
locus. 


9. Any man at his pleasure makes 
a place religious by burying a dead 
body in bis own ground; but it is not 
permitted to bury a dead body in land 
hitherto pure, which is held in com¬ 
mon, against the wishes of a copro¬ 
prietor. But when a sepulchre is 
held in common, any one coproprie¬ 
tor may bury in it, even against the 
wishes of the rest. So, too, if an¬ 
other person has the usuftmct, the 
proprietor may not, without the con¬ 
sent of the usufructuary, render the 
place religious. But a dead body 
may be laid in a place belonging to 
another person, with the consent of 
the owner; and even if the owner only 
ratifies the act after the dead body 
has been buried, yet the place is reli¬ 
gious. 


T). i. 8. 0. 1; 1). xi. 7. 2. 7. 

Directly the body or bones of ft dead person, whether slave 
or live, were buried, the ground in which they were buried be¬ 
came rclit/iosus, although previously pure, that is, neither 
a uicer, rc/if/ioxHs , nor sanctus (D. xi. 7. 2. -1), provided that 
the person burying the body was the owner of the soil or had 
the consent of the owner. 

Although the place was a res uullius, yet there could be a' 
special kind of property in it. There were tombs and burial- 
places in which none hut certain persons, as, for instance, mem¬ 
bers of the same family, could he buried; and this kind of 
interest in a locus reliyiosus was transmissible to heirs, or even 
to purchasers of a property, if the right of burying in a par¬ 
ticular place was attached, as it might be, to the ownership of 
that property. (D. xviii. 1. 24.) 


10. Sanetio qunque res, voluti muri 
et portic, quodammodo diviiii juris 
Hunt, (,*t ideo nullius in bonis sunt. 
Ideo autcm muros sanctos dicimus, 
quia pa-na capitis constituta sit in 
cos qui aliquid in muros deliquerint. 
Ideo ct legum can partes quibus pconns 
conslituimus adversus eos qui contra 
leges fecerint, sanctiones vocamus. 


10. Holy things also, as the walla 
and gates of a city, are to a certain 
degree subject to divine law, and 
therefore are not part of the property 
of any one. The walls of a city are stud 
to he holy, inasmuch as auy offence 
against them is punished capitally; 
so too those parts of laws by which 
punishments are established against 
transgressors, we term sanctions. 


Gat,. ii. 8. 9 ; D. i. 8. 8 ; D. i. 8. 0. 9; D. i. 8. 11. 

Res sunder are those things which, without being sacred, are 
protected against the injuries of men ( sanctum cst quod ah 
injuria hominum defensnm afquc munitum cst\ by having a 
severe penalty attached to the violation of their security. 
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11. Singulorum autem liominum 11. Things become the property of 
multi s moclis res fiunt; quarumdam individuals in various ways; of some 
enim reruni dominium nanciscimur we acquire the ownership by natural 
jure naturali quod, sicut diximus, ap- law, which, as we have observed, is 
pellatur jus gentium; quarumdam also termed the law of nations; of 
jure civili. Coraraodius est itaque a others by the civil law. It will bo 
vetustiore jure incipero; palam est most convenient to begin with the 
autem velustius esse jus nuturale, more ancient law; and it is very evi- 
quod cum ipso genere huraano rerum dent that the law of nature, esta 
natura prodidit. Civilia enim jura blished by nature at the first origin 
tunc essrf co-perunt, cum et civitates of mankind, is the more ancient, for 
condi et magistralus creari et leges civil laws couhl then only begin to ex> 
scnbi coeperunt. ist, when states began to be founded, 

magistrates to be created, and laws to 
be written. 

D. xli. 1. 1. 

We now proceed to inquire how property is Required in par¬ 
ticular things. It is acquired either by natural or civil modes. 
The natural mode first treated of is occupation, of which there 
are two essential elements; that the thing, the property in 
which is acquired, should he a res nitflius, and that the person 
acquiring it should bring the thing into his possession, that is, 
into his power, and do so with the intention of holding it as his 
property f pro suo habendi). 

13. Ferae igitur bestia- et volucres 12. Wild beasts, birds, fish, and all 
* et pisces, id est, omnia anirnaliu qua' animals, which live either in the sea, 
mari, ccelo et terra nascuntur, simul the uir, or on the earth, so soon as 
atque ab aliquo capta fuennt, "jure they are taken by any one, imincdi- 
gentium statim illius esse incipient: ately become by the law of nations 
quod enim ante nullius est, id natu- the property of the captor; for natu¬ 
rali ratione occupanti conceditur. Nec ral reason gives to the first occupant 
interest, feras beslias et volucres that which had no previous owner, 
utrum in suo fundo quisque capiat, And it is immaterial whether a man 
an in alieno. Plane qui in ahenuin take wild beasts or birds upon his 
fundurn ingreditur venandi aut aucu- own ground, or on that of another, 
pandi gratia, potest a domino, si is Of course any one, who enters the 
providerit, prohibori ne ingrediatur. ground of another for the sake of 
Quidquid autem eorum Ceperis, eous- hunting or fowling, may be prolii- 
que tuum esse intelligitur, donee tua bited by the proprietor, if be por- 
custodia coercetur; cum vero evase- ceives his intention of entering, 
rit custodiam tuam, etan naturalein Whatever of this kind you take is re- 
libertalem se receperit, tuum esse garded as your property, so long as 
desinit, et rursus oncupantis fit. Na- it remains in your power, but when 
turalem autem libertatem recipere it Vias escaped and recovered its natu- 
intelligitur, cum vel oculos tuos ofFu- ral lil/erty, it ceases to he yours, and 
gent, vel ita sit in conspcctu tuo, ut again becomes the property of him 
difftcilis sit ejus persecutio. who captures it. It is considered to 

have recovered its natural liberty, if 
it has either escaped out of your 
sight, or if, although not out of sight, 
it yet could not be pursued without 
great difficulty. 
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Oat. ii. 07 ; D. xli. 1. 1 . I ; D. xli. I. 3. pr. and 1 ; D. xli, 1 . 3. 2; I). xli. 1 . 5. 

Directly the thing ceases to be in the power of the occupant, 
the property in it is lost, and it is exactly as if it had never 
been seized or occupied. What is meant by being in the power 
of the occupant must vary according to the nature of the thing 
occupied. Soveral examples are given in this and the following 


paragraphs. 

13. Ulud qiiinsitum est, an si fera 
bestia ita vulnerata sit ut capi possit, 
statim tua esse intelligatur. Qui- 
busdam placuit statim esso tuam, et 
eousqne tuain videri donee earn per- 
sequaris; quod si dcsieris persequi, 
desineve tuam esse, et rursus fieri 
occupantis. Alii non aliter puta- 
verunt tuam esse, quam si earn 
eeperis. Sod posteriorem sententiam 
nos eonfirrnainus, quia multa acci- 
dere possunt ut earn non capias. 


I>. xli. 


13. It has been asked, whether, if 
you have wounded a wild beast, so 
that it could be easily taken, it im¬ 
mediately becomes your property. 
Some liavo thought that it does be¬ 
come yours directly you wound it, 
and that it continues to be yours- 
while you continue to pursue it, but 
that if you cease to pursue it, it then 
ceases to he yours, and again becomes 
the property of the first person who 
captures it. Others have thought 
that it does not become jour pro¬ 
perty until you have captured it. We 
confirm this latter opinion, because 
many accidents may happen to pre- 
\ent your capturing it. 

1. 5. 1. 


Guilts, in this passage of the Digest* informs us that the 
former opinion was that of Trebatius. 


11. Apiurn quoque tint urn fera est. 
Ttaquo quie in nrhore tua consederint, 
antequam a te alveo includantur, non 
lnagts tun? intelliguntur esse, quam 
olucres qua* in arboro tua nidum- 
foccrint; ideoque si alius eas inclu- 
serit, is enrnm dominus erit. l’avos 
quoque si qnos efTeeerint, quilibet 
exiniero potest. Plane integra re, 
si provideris ingredientem fundum 
tmiin, potcris emn jure prohihere ne 
ingrediatur. Kxainen quoque quod 
ex alven tuo evolaverit, eousqne in- 
telligitur esse tuum, donee in con- 
flpccLu tuo est, nec ditlicilis ejiis t?st 
persecutio: alioquin occupantis fit. 


14. Bees also are wild by nature. 
Therefore, bees that swarm upon 
your tree, until you have hived them, 
are no more considered to be your 
property than the birds which build 
their nests on your tree; so, if any 
one else hive them, he becomes their 
owner. Any one, too, is at liberty to 
take the honeycombs the bees may 
have made. But of course, if, before 
anything has been taken, you see 
any one entering on your land, you 
have a right to prevent his entering. 
A swarm which has llown from your 
hive is still considered yours as long 
as it is in your sight and may easily 
be pursued, otherwise it becomes the 
property of the first person that takes 
it. 


D. xli. 

It is stiid tlmt the owner of the land, if he wished to secure 
the bees for himself, must prevent any on© entering integra re; 
because, if the hoes are once taken, they belong t< the person 
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who takes them, although the owner of the land may have an 
action against the person entering against his will. 


15. Pavonum et columbartim fera 
natura est: nec ad rem pcrtinct, quod 
ex consuetudine avolare et revolaro 
solent; nam et apes idem faciunt, 
quamni constat feram esse naturara. 
Cervos quoque ita quidam mansuctos 
habent, ut in silvas ire et redire 
sofennt, quorum et ipsorum feram 
esse naturam nemo negat. In lis 
autem animalibus qua* cx consue¬ 
tudine abire et redire solent, talis 
regain comprobata est, ut eousquo 
tua esse intelligantur, donee animum 
revertendi habeant; nam si revor- 
tendi animum habere desiefint, etiam 
tua esse desinunt, et hunt oceupnn- 
tium. Revertendi autem animum 
videntur desinere habere, cum re- 
vertendi consuetudinem deseruerint. 


G vi. ii. (is; 

1(1. Gallinarura autem et an serum 
non est fera ne.tura; idque ex eo 
possumus intelligere, quod ali.-e sunt 
.gallime qnas feras vocamus, item alii 
anseres quos feros appellanuis. Ideo- 
que si anseres tui nut galhme tu.e 
aliquo casu turbati turbata vo evolave- 
rint, licet conspectum tuum effnge- 
rint, quocurnque tamen loco sint, tui 
turi-ve esse intelliguntur; et qui lu- 
cramli ammo ea animalia retinet, 
furtum coinmittere iutelligitur. 

1). xli. 

17. Item ea qua- ex hostibus capi- 
mus, jure gentium statim nostra Hunt, 
adeo quidem ut et liberi homines in 
servitutem nostram doducantur. Qui 
tamen, si evaserint nostram potesto¬ 
tem et ad suo-s reversi fuerint, pristi- 
num statum recipiunt. 


15. Peacocks, too, and pigeons are 
naturally wild, nor does it make any 
difference that they are in the habit 
of Hying out and then returning 
again, for bees, which without doubt 
are naturally wild, do so too. Some 
persons have deer so tame, that they 
will go into the woods, and regularly 
return again; yet no one denies that 
deer are naturally wild, llut, with 
respect to animals which are in the 
habit of going and returning, the 
rule has been adopted, that they are 
considered jours as long as tiiey 
have the intention of returning, but 
if they cease to have this intention, 
the\ r cease to he jours, and become 
the propertj of the first person that 
takes them. These animals are sup¬ 
posed to have lost the intoniion, 
when they have lost the habit, of 
returning. 

R. xli. 1. 55. 

10. Rut fowls and geese are not 
naturally wild, which we may learn 
from there being particular kinds of 
fowls and geese which wo term wild. 
A rid,* therefore, if jour geese or fowls 
should In' frighten* d, and take (light., 
they are still regarded as jours wher¬ 
ever they may be, although joii may 
have lost sight of them; and who¬ 
ever detains such animals with a view 
to bis own profit, commits a theft. 

l. 5. r,. 

17. The things we take from our 
enemies become immediately ours by 
the law of nations, so that even free¬ 
men thus become our slaves; lmt if 
they afterwards escape from us, atul 
return to their ow’n people, they re¬ 
gain their former condition. 


Gvi. ii. (>!); I). \li. 1. 5 . 7 ; 1). xli. 1. 7. 

The possessions ol an enemy were always looked on ns rr# 
nuVuiH; the first person who took them became the owner. 
Practically, of course, things taken in war did not belong to 
the particular soldier who took them, unless in very exceptional 
cases, because he took them as one of a large body, whose 
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exertions all contributed, directly or indirectly, to the capture. 
The army, again, did but represent the state; and though 
moveables were generally given up to the soldiers and divided 
among them, land taken in war was claimed by the state, whose 
servants the soldiers were and in whose behalf they fought. 

Just as the freeman, who had been made a prisoner and a 
slave, regained his status when he returned to his own country 
by the jus postliminii (see T3k. i. Tit. 12. 5), so everything 
that returned to its former state of being free from any owner, 
was said to do so by a process analagous to the jus postliminii. 
Marciun, for example, speaks in the Digest (i. 8. 6) of a person 
building on a shore, and after having said that the soil is only his 
while the building remains, goes on, alioquin, cedificio dilapso, 
quasi jure postliminii revertitur locus in pristinam causam. 

We havo no mention here, which we might expect to have, 
of the mode by which things retaken in war returned to their 
owners, nor what things did so return. We know that the 
things that did return were said to do so by postliminium: 
Pomponius says, (du<e species postliminii sunt dut ut ipsi 
revcrtamur aut a liquid recipiamus, D. xlix. Jo. 14.) Gene¬ 
rally speaking, if the property of individuals was captured by 
an enemy and retaken, it was pneda, that is, was part of the 
spoil ol' war, and belonged to the state, not to its former owner. 
But there were certain things to which a jus postliminii at¬ 
tached, and which, if retaken, reverted to their original owner, 
and did not form part of tlio jtrwda. These things, so far as * 
we know them, were land, slaves, horses, mules, and ships used 
in war. tCic. Top. 8; D. xlix. 15. 2.) 

is. Item Inpilli et gonimie ct cetera IS. Precious stones, gems, and 
quin in litore mveniuntur, jure natu- other things, found upon the sea- 
ruh statirn in Venturis hunt.. shore, become immediately by natu¬ 

ral law the property of the finder. 

p. i. p. a. 

In the next section Justinian leaves the subject of acquisition 
by occupation, but afterwards speaks of matters that properly 
belong to it, of islands rising in the sea (parngr. 22), treasures 
found (paragr. 89), tilings abandoned by their owner (paragr. 
47, 48). 

It). Item ca qum ex nnimalibus 19. All that is born of animals of 
dominio tuo subjectis nata sunt, which you are the owner, becomes by 
eodem jure tibi adquiruntur. the same law your property. 

D. xli. 1. 6. 

From the 19th to the 85th paragraph inclusive, may be taken 
together ns bearing more or less on the subject of accession. 
The Latin word aceessio always moans an increase or addition 
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to something previously belonging to us, but commentators 
have used the word accession not only for the increase'itself, 
but also for the mode in which the increase becomes our pro¬ 
perty. 

First, there is the instance given in this section and in the 
35th section of the produce of animals, and the fruits of lands 
belonging to us. They are really part of that which originally 
belonged to us. The owner of the wheat-seed is potentially 
the owner of the blade and the ear, the owner of the animal is 
potentially the owner of its young. 

Again, a thing may be an a cassia, an actual gain or in¬ 
crease to our property, which was in theory of law, but not in 
fact, ours alreadv. This is the case with an island in a river, 
an instance given in sec. 22. The bed of the river becomes 
pnblicus by the mere fact of the river flowing over it ; if any 
portion of the bed is dried so as to form on island, it censes to 
be public, and, becoming private, is presumed to be a part of 
the adjacent land. It is something not newly acquired, hut 
restored to us by nature; wc have he< n temporarily deprived 
of it, and again resume our rights over it. 

Again, n person who uses materials sometimes only gives 
them a new form, sometimes makes with them a new thing, 
different from the materials themselves. When he does the 
latter, the thing 1 he makes, the nova species, as the jurists 
termed it, becomes his by the fact of his making it. The thing 
did not exist, and he has made it to exist, and it belongs to 
him by a title not dissimilar to that of occupation : it is a new 
thing, which he is the first to get into his power. To take an 
instance given in paragraph 25, a man who makes wine out of 
another’s grapes has made something new of a kind distinct 
from the grapes themselves, and the wine belongs to him. 

Again, when two things belonging to different owners are 
united so as to become integral portions of a common whole, 
but one portion is subordinate and inferior to the other, we 
have to ask whether the owner of the greater became the owner 
of the less ? The Roman jurists answered this by asking 
whether the two things could after their union he separated 
from each other. If this was physically possible each owner of 
the respective portions continued to be owner; but if not, the 
owner of the more important or principal thing became the 
owner of the less important or accessory thing. 


20. Prseterea quod per alluvionem 
agro tuo llunien adjecit, jure gentium 
tibi adquiritar. Ks t autem alluvio 
increznentum latens; per alluvionem 
autem id videtur adjici, quod ita pau- 


20. Moreover, the alluvial soil 
added by a river to your land be¬ 
comes yours by the law of nations. 
Alluvion is an imperceplibleincrea.se, 
and that is added by alluvion, which 
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lalim adjicitur ut intclligero non pos- is added so gradually that no one 
sis quantum quoquo momento tern- can perceive how much is added at 
poris adjiciatur. any one moment of time. 

J). xli. 1. 7. 1. 

Tho deposit of earth gradually formed by alluvion upon the 
bank of a river is inseparable from the native soil of tho bank ; 
and the owner of the latter acquires the former by right of ac¬ 
cession. 

An exception was made in the case of agri limiterti, that is, 
lands belonging to the state by right of conquest, and granted 
or sold in plots. If these plots were enlarged by alluvion, tho 
increase did not become the property of the owner of the plot. 
(D. xli. 1. 1(5.) Tho reason seems to be that the partieles de¬ 
posited by alluvion were considered public as forming portion 
of the current of the stream, the waters of which were public, 
and when these particles were deposited by the side of a plot 
granted or sold by the state, they were not allowed to enlargd 
tho plot of which the state had already determined tho proper 
size. 


21. Quod si vis lluminis pfirtem 
aliqunm ex tuo prosho detraxorit, ct 
vicini pra-dio uttulerit, pnluiu est earn 
tuam penuanere. I*lune, si longioro 
tempore fundo vicini tui Inesent, 
nrboresque quas secuni traxeriL, in 
cum fuiulum radices egerint, e\ eo 
tempore videiitur viciui l’undo* adqui- 
siUe esse. 


21. Tint if tho violence of a river 
should hear away a portion of your 
land, and unite it to that of your 
neighbour, it undoubtedly still con¬ 
tinues yours. If, however, it remains 
for a long timo united to jour neigh¬ 
bour’s land, and the trees, which it 
swept away with it, take root in his 
ground, these trees from that timo 
become part of your neighbour's 
estate. 


I). xli. 1. 1 . 2. 

When a large mass of earth is carried to tho side of a river 
hank, it is quite possible to detach it, and consequently tho 
mass remains the property of its former owner, but if it be¬ 
comes inseparable in the manner described in the text, then 
tho property in it is changed. 

Yidcntur acquisitie is substituted here for videtur acquisita 
in the Digest, to include the trees themselves as well as the soil 
of tho fragment. (Sec pnragr. 31.) 


22. Insula qua; in mari nata cst, 
quodraro accidit, occupantis fit; nul- 
liua cnim esse crcditur. In fiurnine 
nata, quod frequenter accidit, si qui- 
dem modi am partem lluminis tenet, 
communis est corum qui ab utrnque 
parto lluminis prope ripam priedia 
possident, pro modo latitudinis cu- 


22. When nn island is formed in 
the sea, which rarely happens, it is 
the property of the first occupant; 
for before occupation, it belongs to 
no one. But when an island is 
formed in a river, which frequently 
happens, if it is pla ■> d in the middle 
of it, it belongs in cumnon to those 

N 
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wlio possess the lands near the 
hanks on each side of the river, in 
proportion to the extent of each 
man's estate adjoining the hunks, 
lhit, if the island is nearer to one 
side than the other, it belongs to 
those persons only who possess lands 
contiguous to the hank on that side. 
If a river divides itself and after¬ 
wards unites again, thus giving to 
any one's land the form of an island, 
the laud still continues to belong to 
the person to whom it belonged 
before. 

1). xli. 1. 7. .*?, 1. 

An island formed by a stream cutting off a portion of land 
could not be supposed to belong to any one but its former 
owner. But if the island was formed by the bed of the river 
becoming dry in anv part it might be doubtful to whom it be¬ 
longed. The bed of the river, as long as the river flowed over 
it, was public. I lie ali ens quern sibi /lumen feeit, et si priru- 
tus a it tea fait , iueipit tuuuju esse ju/hlieus (D. xliii. 12. 1.1); 
or rather the use of it was public, while the soil itself was the 
property of the private individuals to whom the soil of the 
banks belonged, and therefore xxhen the bed was dried, when it 
had ceased to be subject to public use, the private owners re¬ 
sumed the rights of ownership over it, quum e.esiecatus esset 
alveus, pruximonnu Jit, quia jam populus eo uou utitur. 
(D. xli. 1.20. 1.) If the bed was not wholly but partially 
dried, the island formed would belong to the owner of tin 1 
nearest bank ; if it lay entirely on one side of the stream, or 
if it lay partly on one side and partly on the other, it would 
belong to the owners of both hunks in such proportion as a 
line drawn from the middle of the stream would divide it. 


j usque fundi, qua' latUiulo propo 
ripam sit. Quod si alteri parti proxi- 
mior sit, eoruin est tan turn qui ab ea 
parte prope ripam pnediu po"Sident. 
Quod si aliqua parte divisiun sit tin¬ 
men, deinde infra uuittun, agrmn ali- 
cujus in formnin insula' lvdogcnt, 
ejusdem pemianet is ager eujua et 
fuerat. 


2ft. Quod si naturali alveo in uni- 
versum derelicto, aha parte tlueio 
coeperit, prior qnidem alveus eorurn 
est qui prope ripam ejns pra-dia pos- 
sident, pro rnodo scilicet lutitudmis 
cujusque agri, quin latitude propo 
ripam sit. Nov us in item alveus ejus 
juris esse incipil, cuius et ipsuni 
tinmen, id est publicus. Quod si post 
aLtquod tftinpu-. ad priurem alvouin 
rever.siim fuent flumen, rursiis novus 
alveus c,orum esse incijiil qui prope 
ripam ejus priedia possideut. 


2-‘l. Tf a river, entirely fmNukiiig 
its natural channel, begins to flow in 
another direction, tbe old bed of the 
river belongs to those vvlio possess 
the lands adjoining its banks, in 
proportion to tbe extent thut their 
respective estates adjoin the banks. 
The new bed follows thcrondilioii of 
the 11 vt*r, that is, it becomes public. 
And, if after some time the river 
returns to its former channel, thu 
new bed again becomes the property 
of those who possess the lands con¬ 
tiguous to its hanks. 
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It might happen that the soil over which the river flowed 
was known to have belonged to a different person, and not to the 
owners ol‘ the adjacent banks. If the river changed its chan¬ 
nel and left the soil dry, to whom was the recovered land to 
belong, could its original owner claim it, or was the presump¬ 
tion of law so fixed in favour of the owners of- the adjacent 
banks that nothing was admitted to rebut it ? Gaius says 
that strict law was against the original owner, but adds, vix est 
ut id ubtineat (I). xli. 1. 7. 5); equity would hardly allow such 
strictness to prevail in all cases. 


2i. Alia sane causa est, si cujus 
tutus uger inundatus fuerifc: ncquo 
ennn inundalio fundi spcciem cuin- 
irmuit, et ob id si rceesserit aqua, 
palmn est cum fundum ejus manero 
cujus et fuit. 


2i. The case is quite different if 
any one’s land is completely inun¬ 
dated ; for the inundation does not 
alter the nature of the land, and 
therefore, when the waters have re¬ 
ceded, the land is indisputably the 
property of its former owner. 


P. xli. 1. ?. 0. 


An inundation is here contrasted with a change in the course 
of a river. A field overflowed with water is still a field, nud 
as much belongs to its owner as if it were dry. 


25. Cum ex aliona materia species 
aliqua facta sit ah aliquo, qua rt solet 
quis eorum naturnli rntinne doininus 
sit, utrum is qm feeerit, an ill** potius 
qui materia- dominus fucrit. Ut ecce, 
si quis ex alienis mis uut olivis ant 
spicis vinum auL oleum uut fiuinen- 
tum feeerit, aut ex alieno nuro eel ar- 
gonto vol iero vas uliquod feeerit, vel 
ex alieno .vino ct un-llu nmlsmn mis- 
cuerit, vol ex medicamentis alienis 
emplastrinn aut collyrium coinpo- 
suenl, vol ox aliena luna vestimon- 
tum feeerit, vel ox alienis talmlis 
navem eel armarium vel suhselhiun 
fabricavcrit. F.t post multas Suhi- 
Tiiauorum et lToculinnorum am- 
biguitates placuit media sentenliu 
existinnintium, si ea species ad inu- 
teriam reduci possit, cum videri do- 
milium esse, qui material dominus 
fuorit,; si noil possit reduci, oum 
potius intolligi doiiiinum, qui feeerit ; 
ut ecce, vas conllatum potest ad 
rudem massam icris vol argonti vel 
auri reduci; vinum autem aut oleum 
out friuuentum ad uvas ct olivas ct 
spicas reverti non potest, ac no niul- 


25. When one man has made any¬ 
thing with materials belonging to 
another, it is often asked which, ac¬ 
cording to natural reason, ought to 
bo considered the proprietor, whether 
he who gave the form, or he rather 
who owned the materials. For in¬ 
stance. suppose if person has made 
wine, oil, or wheat, from the grapes, 
oli\es, or tars of corn belonging to 
another; has cast a vessel out of 
gold, silver, or brass, belonging to 
another; has made mead with another 
man’s wine and honey; has composed 
a plaster, or eye-salve, with another 
man's medicaments; has made a 
garment with another’s wool; or 
a ship, a. chest, or a bench, with 
another man's timber. After long 
controversy between the Sabinians 
and lToculians, a middle opinion lias 
boon adopted, based on the following 
distinction. If the tiling jnado can 
bo reduced to its former rude ma¬ 
terials, then the owner of the mate 
rials is also considered tlie owner of 
the thing made: lnr, if the thing 
cannot bo so reduced, ihen ho who 

N 2 
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made it is the owner of it. For ex¬ 
ample, a vessel when cast, can easily 
he reduced to its rude materials of 
brass, silver, or gold; but wine, oil, 
or wheat, cannot be reconverted into 
grapes, olives, or ears of corn; nor 
can mead be resolved into wine and 
honey. But, if a man has mode any¬ 
thing, partly with liis own materials 
and partly with the materials of 
another, as, if ho has made mead 
with liis own wine and another man's 
honey, or a plaster or eye-salve, 
partly with his own, and partly with 
another man’s medicaments, or a 
garment with his own and also with 
another man’s wool, then in such 
cases, he who made the thing is un¬ 
doubtedly the propiictor; since ho 
not only gave his labour, hut fur¬ 
nished also a part of the materials. 

fiu. ii. 7!); T). xli. 1. 7. 7; D. vi. 1. 5. 1 ; P. xli. 1. 27. 1. 

When materials belonging to different persons were mixed 
together, or one person bestowed his labour on the materials of 
another, although one person only might he the owner of the 
product, yet he did not become so at the -expense of others, 
lie was obliged to pay those whose materials or labour lmd 
been employed the value of their respective materials or labour, 
and wns liable to a conflictio or personal action (see introd. 
sec. !l~>) for the enforcement of the payment, lie himself 
could claim the product itself by riudicatio, or real action, 
given only to the owner of a thing. The jurists very commonly 
speak of a person being able to vindicate a thing as a mode of 
saying that he is the owner, the test of ownership being whether 
the supposed owner could or could not claim the thing by tin - 
dicat io. 

Supposing a person formed a thing with materials belonging 
to another, which was the one that could claim it by a real 
action, the maker of the thing or the owner of the materials ? 
The Proculmns said, the thing is a new thing and its maker is 
the owner; the Suhinians said, th<f materials remain, although 
their form is changed, and their proprietor is the owner of tho 
thing made. The distinction sanctioned by Justinian decided 
the question according to tho fact of there being or not being 
a really new thing made. If there was, then the reasoning of 
the Proculians held good, and the maker becomes the owner 
by a species of occupation, yu/a quod factum cat, antca nul- 
Itu# fuerat. If the thing made was only the old materials in 
a new form, thon it belonged to the owner of the materials in 


sum quidem ad vinum et mol rcsolvi 
potest, (plod si partim cx sua ma¬ 
teria partim ex aliena speciein nli- 
qnam fecerit quis, veluti ex suo vino 
et alieno melle mulsuin miscuerit, aut 
ex suis et alienis medicamentis cm 
plastnim aut colly riuiu, aut ex sua 
lana et aliona vestimentum fecerit, 
dubitandum non est hoc casu cum 
esse dominum qui fecerit, cum non 
solum ijicram suani dedit, sed et 
partem cjusdem materia- pra-stavit. 
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accordance with the opinions of the Sabinians. The opinion 
of each school, therefore, was admitted where the fucts were in 
accordance with it. 

In the latter part of the section Justinian says that if tbo 
materials were partly the property of the maker, the thing made 
certainly belonged to him. This must bo understood strictly 
with reference to the case spoken of in the text, that, namely, 
of materials, none being merely accessory, i. e. subordinate, 
to the others, being inseparably mixed together. If some of 
the materials were only accessory, and the thing made was not 
u new thiug, it would not necessarily belong to the maker, but 
would only belong to him if he were the owner of the principal 
materials; and if the different materials were separable from 
each other, they would still belong to their respective owners. 


■2(5. Si tamon alionam purpuram 
wsOmento suo quis intexuit, licet 
pnhoMor est purpura, uccessionis 
\ice ceilit ve^timento. Ft <pii domi- 
uus l'uil purpura*, ud\<TMis cum qui 
subripuil, liuln't furii uclionem et 
coiidictionem, sive ipse Ml qui vesti- 
jiiciituni fecit, si\o alius, nam e\- 
tinet.c res, lu-el \mdirim mm possint, 
eimdici taim ri u furibus ut qmbusdttin 
ahis possessunbus possunt. 


‘•2(5. If, however, any one lias inter¬ 
woven purple belonging to another 
into Ins own vestment, the purple, al¬ 
though the more valuable, attaches to 
the vestment as tm accession, and its 
lormei owner has un action of theft, 
and a eondiction against the person 
who stole it from him, whether it was 
lie or some one else who made the 
vestment. For although things which 
have perished cannot be reclaimed by 
vindication, yet this gives ground for 
a condiotiou against tho thief, and 
against many other possessors. 


1). x. 4.. 7. 2 ; Gai. ii. 79. 


This is an instance of wlnvt is termed by commentators 
adj audio. The owner of a tiling in the possession of another 
could bring an action called ad exhibeudum, to make tho per¬ 
son, in whose possession it was, produce or exhibit it, so that 
the owner, if bo could establish bis claim to it by vindication, 
might be sure that it was not made away with. Ulpian says, 
in the ])igest (x. 4. 7. fi), that a person whose purple was inter¬ 
woven could bring an action ad exhibendum against the owner 
of the vestment. This, which is as much as to say that tho 
owner of tho purple is still its owner, seems at variance with 
wluit Justinian says here of the purple acceding to the vest¬ 
ment, and of the person, qui do mi nus fuit jjurjmne, having 
only a personal action. Their respective decisions would, how¬ 
ever, he right, according as tho purple was not or was au in¬ 
separable part of the vestment. Supposing the purple was so 
interwoven that it could be again separated, then its owner, 
remaining its owner, could bring an action ad exh:h< udum. If 
it were made an inseparable part of the vestment, if it were an 



182 


LIB. II. TIT. f. 


extincta res, i. e. could no more have a separate, distinct exist¬ 
ence, then, being by its nature accessory to the vestment, it would 
become the property of the owner of the vestment, and its former 
owner would only have a personal action to recover its value. 

Quibusdamjwssessoribus. The word quibusdam is used to 
exclude buna Jide possessors of the res extincta, who had not 
done anything to cause it to perish. Against an actual thief 
an actio furti and a condictio might be brought, against others 


only a condictio. (Theopuil. 

27. Si tlaonim mater in- ex volun- 
tate dominoruin coufusiv sint, totnm 
id corpus quod ex confu'.ione lit, utri- 
usque commune est; voluti si qui 
vina sua confuderint, aut massas ur¬ 
ge nti vel auri conllavcrint. Sod etsi 
divers a; materiiv suit, et ob id pro¬ 
pria species facta sit, forte ex vino et 
uielle mulsiim, aut ex auro et argento 
electrum, ideiy juris est: naru et eo 
casit communem esse spcciein non 
dubitatur. Quod si fortuitu et non 
voluntatc dominorum confnsu- fuerint 
vel diversie materia 1 , vel qua* ejnsdem 
generis sunt, idem juris esse placuit. 


It. a ! i. 


Parajdtr.) 

27. If materials belonging to two 
persons are mixed together by their 
mutual consent, wlmLo\cr is tbeneo 
produced, is common to both, as if, 
for instance, they have intermixed 
their wines, or melted together their 
gold or silver. And although the 
materials are different winch arc em¬ 
ployed in the admixture, and thus a 
new substance is formed, ns when 
mend is made with wine and honey, 
or electrum by fusing together gold 
and silver, the rule is the same; for 
in this case the new substance is 
undoubtedly common. And if it is by 
chance, and not by tlio intention of 
the proprietors, that materials, whe¬ 
ther similar or different, arc mixed 
together, the rule is still the same. 

1. 7 


This union of liquids is termed by commentators conj'usio. 
When, the product became common property, then any of the 
joint proprietors could procure their own share to he given up 
to them by bringing an action called comm uni dividendo . 


28. Quod si fruinentum Titii fru- 
mento tuo rnixtum fucrit, si quidem 
ex voluntatc vestra, commune erit; 
quia singula corpora, id est, singula 
grana qua- cujusque propria fuernnt, 
ex consensu vostro conmmnicuta sunt. 
Quod si casu id rnixtum fuerit, vul 
Titius id miscuerit sine tua voluntatc, 
non videtur commune esse, quia sin- 
gnla corpora in sua substantia durant; 
nec magis istis casibus commune fit 
frumentum, quam grex inUlligitnr 
esse communis, si pecora Titii tuis 
pccoribus mixta fuerint. Sod si ab 
altcruu-o vestrnmtotum id frumentum 
retinoatur, in rem quidem actio pro 
Hiodo frumonti cujusque couipetit, 


28. If the wheat of Titius is mixed 
with yours, when this takes place by 
your mutual consent, the mixed heap 
belongs to you in common ; because 
each body, that is, each gram, which 
before was the property of one or 
other of you, lias by your mutual 
consent been made your common 
property; but, if the intermixture 
were accidental, or made by Titius 
without your consent, the mixed 
wheat does not then belong to you 
both in common ; because the grains 
still remain distinct, and retain their 
proper substance. The wheat in such 
a cu.se no more becomes common to 
you Loih, than a Mock would be, if 
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tho sheep of Titius were mixed with 
yours; but, if either one of you keep 
tho whole quantity of mixed wheat, 
tlio other has a real action for tho 
amount of wheat belonging to him, 
but it is in the province of the judgo 
to estimate the quality of the wheat 
belonging to each. 

D. vi. 1. 4. 5. 

This mixing together of things not liquid is termed by com¬ 
mentators vouimi.vtio. If the tilings mixed, still remaining the 
property of their former owners, were easy to separate again, 
as for instance, sheep united in one flock, when one owner 
brought Iiis claim by vindicado, his property was restored to 
him without difficulty; but if there was difficulty in separating 
the materials from each other, as in dividing the grains of 
wheat in a heap, the obvious mode would be to distribute tho 
whole heap in shares proportionate to the quantity of wheat 
belonging to the respective owners. Hut it might happen that 
the wheat mixed together was not all of the same quality, and 
therefore the owner of the better kind of wheat would lose by 
having a share determined in amount only by the quantity of 
his wheat ; and the judge therefore was permitted to exercise 
his judgment {arbitrio continetur —see Introd. see. 10(>) how 
great an addition ought to be made to his share to compensate 
for the superior quality of the wheat originally belonging to 
him. 


firbitrio autem judicis conlinotur, ut 
ipse n'stiinet quale cujusque frumen- 
tum fuorit. 


Ml). ('uni in suo solo aliquis ex 
aliemi lualena udilicavevil, ipse liitol- 
ligitur donumis adilicn ; qma oinnc 
quod iiiii-dilicatur, solo coda. Noe 
tuition ideo is qui materia- dominus 
fuerat, dosinitdnniinus ejus esse ; sed 
tuntisper neque vindiearo cam potest, 
ueqiie ad exlubendum de ea ro agore, 
propter legem duodociiu tabularuni, 
qua ravetur no quis lignum alienum 
u-dilms suisjunctum eximere cogatur, 
sed dupliim pro eo pries let per ac¬ 
tionem qua- vooatur de tigno ui.jiincto. 
Appollationo ante in tigni omnis ma¬ 
teria signaieatur, e\ qua leditloia tiunt. 
Quod ideo provision est, ne a-dilieiu 
rcsciudi necesse sit; sed si aliqilA OX 
causa diruluin sit ivdiiioium, poterit 
iimLeii.e dominus, si non fuerit du 
plum jam perseciitus, tunc cam viu- 
dieare e.t ad oxhiboudum do ca re 
agcrc. 


yt). If a man builds upon his own 
ground with the materials of another, 
ho is considered tho proprietor of the 
building, because everything built on 
tho soil accedes to it. Tho owner of 
the materials does not, however, cease 
to bo owner, only while the building 
stands he cannot claim the materials, 
or demand to have them exhibited, on 
account of the law of tho Twelve 
Tables, providing that no one is to be 
compelled to tuke away the tiyniim of 
another which lias been made part of 
Ids own building, hut that he may he 
made, by tho action <!<• tigno injumio , 
to pay double the value; and under 
the term titjmnn all materials for 
building are comprehended. The ob¬ 
ject of this provision was to prevent 
the necessity of buildings being pulled 
down. Hut if tho building is destroyed 
from any cause, the n the owner of the 
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materials, if lio lias not already ob¬ 
tained tho double value, may reclaim 
tho materials, and demand to liavo 
them exhibited. 


Gat. ii. 73; I). xli. 1. 7. If). 

Materials, although forming part of a building belonging to 
tho owner of the ground, were not considered themselves as 
necessarily belonging to the owner of the building. They were 
still the property of the person to whom they had belonged 
before being employed in the building. They were separable 
from the soil, and, if a special law had not prevented it, 
could have been claimed by their owner, and their production 
enforced by an action ad c.vhihcndum. The Twelve Tables 
forbad, however, the needless destruction of buildings, ue 
(vdific'm rescindi neeesse sit. They suspended the right of 
claiming the materials, or bringing an action ad e.vhibendum 
until the building was destroyed. When it was destroyed in 
any way (a/iqua e.e causa ) the material might he reclaimed, 
or an action ad e.rhibcndthn brought. Meanwhile, by an 
action termed do tif/an injundo their owner might, if he 
preferred, recover double their value, forfeiting, however, thereby 
till right of eventually reclaiming them. 

Such was the law when the builder employed the materials 
of another quite innocently. If this conduct was tainted with 
nta/a Jides , as it would he if he knew that the materials did 
not belong to him, the law of the Twelve Tables still prevented 
the materials being at once reclaimed by the compulsory de¬ 
struction of the building; hut an action fid e.rhihendum was 
permitted to he brought as a means of punishing the builder. 
(1). vi. 1. xbJ. G.) The etlect of this action in such a case was 
that tho defendant, not producing the thing demanded, was 
condemned in such a sum as the judge thought right as a 
punishment for his having put it out of Ids power to produce, 
it— quasi data fecerit quo m in us pass idea t . ( 1 ). xlvii, G. 1 . ii.) 


30. Ex diverso, si quis in alieno 
solo sua materia domum tvdificaverit, 
illius fit domus cujus et solum est. 
Sed hoc casu matcri.e dominus pro- 
prietatem ejus amittit, quia voluntate 
cjus intclligitur alionata, utique si 
non ignorahat se in alieno solo redifi- 
care; et idea licet diruta sit domus, 
matcriam tamen vindicare non potest. 
Certo illud constat, si in possession*) 
constituto a*dificatore, soli dominos 
petat domum sunm esse, nee solvut 
pretium materia.* ct incrcodes fabro- 


30. On tlie contrary, if any one 
builds with his own materials on the 
ground of another, the building he 
comes the property of him to whom 
the ground belongs. But in this rase 
the owner of the materials loses his 
property, because ho is presumed to 
have voluntarily parted with them, 
that is, if he Knew ho was building 
upon another's land; and, therefore, 
if the building should bo destroyed, 
ho cannot, even then, reclaim the 
materials. Of course, if the person 
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rum, posse eum per exceptionem doli 
nmli repelli, utique si home thlei pos¬ 
sessor fuerit qui (cdificavit; naro sei- 
enti alicnum solum esse polest objici 
culpa, quod ii'dificaverit temere in eo 
solo quod intelligeret alieuum esse. 


who builds is in possession of the 
soil, and the owner of the soil claims 
tho building, but refuses to pay tho 
price of the materials and the wages 
of the workmen, the owner may be 
repelled by an exception of dolus ma¬ 
ins, provided the builder was in pos¬ 
session bona fide. For if he knew 
that he was not the owner of the soil, 
it might be objected that he was 
wrong to build oil ground which he 
knew to be the property of another. 


D. xli. 1. 7. 12. 

* 

If a person used his own materials in building on the land 
of another, he must have done so either knowing or not know¬ 
ing that the land was not his own. If ho did not know this, 
then, when the building was destroyed, he could reclaim the ma¬ 
terials ; or, if he was in possession of the building, could refuse 
to deliver it to the owner unless he was indemnified for his ex¬ 
penses, at least so far ns they lmd been incurred profitably to 
the owner of the soil. If he did know that the land was not 
his own, the text, adopting the words of Gaius (D. xli. 1. 7. 
12), says that he entirely lost all property in the materials, and 
was considered to have voluntarily alienated them. There are 
passages both in the Digest and Code not quite in accordance 
with this decision, and which would make it appear that, if tho 
owner of the materials could show that it was not his intention 
to give them to the owner of the land, he could recover them 
or their value. (D. v. 3. 38 ; Cod. iii. 32. 2 ; C. iii. 32. 5.) 

Do/us mains (opposed to dolus bonus, artifice which the 
law considers honestly employed) means fraud. When a plain-, 
till was repelled by ail exception of fraud, such words ns these’ 
were introduced in the intentio of the action : si in cut re nihil 
dolo malo Auli Aijerii factum sit, tu que jiat. (See In trod, 
sec. 101.) 


;U. Si Tilius alienam plantain in 
solo silo posnorit, ipsius crit, et cx 
diverse si Tiling suam plantain in 
M.evii solo posnorit, Alicvii plantu 
crit: si mode utroquo casn radices 
egorit; ante cnim quam radices ege- 
rit, ejus permanct cujus et fnorat. 
Adoo autom cx eo tempore quo ra¬ 
dices ngit plantn, proprietns ejus com¬ 
mutatin', ut si vicini arbor ita terrain 
Titii presserit ut in ejus fundum ra¬ 
dices egerit, Titii cllici arborem diea- 
nius ; rationcm onim non pennittoro 
ut nlteriiis arbor esse intclligatur, 
quam cujus in fundum radices ogisset. 


31. If Titius places another man’s 
plant in ground belonging to himself, 
the plant will belong to l’itius; on 
the contrary, if Titius places his own 
plant in the ground of Ma \ius, tho 
plant will belong to Mrevius—that is, 
if, in either case, the plant has taken 
root; for, before it has taken root, it 
remains the property of its former 
owner. But from tho time it has 
taken root, tho property in it is 
changed; so much so, that if the troo 
of a neighbour pr sses so closely ou 
the ground of Titii s m to take root 
in it, we pronounce tbu;, the tree be- 
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Et ideo prope eonfiniuni arbor posita, comes the property of Titius. For 
si ctiam in vicini fundum radices ege- reason does not permit, that a tree 
rit, communis fit. should be considered the property of 

any one elso than of him, in whoso 
ground it has taken root; and there 
fore, if a tree, planted near a boun¬ 
dary extends its roots into the lands of 
a neighbour, it becomes common. 

Gat. ii. 7-1; D. xli. 1. 7. 13. 

The true after it had once taken root, did not belong to its 
former owner, although it was afterwards severed from the soil. 
It would seem natural that it should belong to him, because it 
was separable from the soil, and did not become a part of it 
more than the materials of a building' became part of the soil ; 
but the jurist considered that the nourishment it had drawn from 
the soil had made it a new tree, alia facta ext (D. xli. 1* JiG. 2), 
and thus the owner of the soil claimed it by occupation. 

When the text says that the tree which strikes root into the soil 
of Titius belongs to Titius, this is only to be understood of a tree 
of which all the roots arc in the soil of Titius. If only some of 
the roots were in the soil of Titius, the tree would belong partly 
to Titius, partly to its lormor owner. 

3:2. Qua rationc autem plants qua 1 3:2. As plants rooted in tbe cartb, 
terra cuale<*cunt, solo cedunt, eailem accede to tho soil, so, in the same 
ratione frumenta quoque qu.e sata way, grains of wheat winch ba\e been 
sunt, solo cedere intolhguntur. Cete- sown are coiisideied to accede to tho 
ram sieut is ipii in alieno solo redid- soil. Hut as lie, who has built on tho 
cave,rit, si ab eo dominus petat redid- ground of another, mn\. according to 
ciuni, dofemli potest per oxceptionem what we have said, defend himself by 
doll mali secundum ea qua: dixinms, an exception of dolus nwlus, if the 
ita cjiisdcm exception^ auxilio tutus proprietor of tho ground claims the 
esse potest is qm alienum fundum building; so also lie may protect 
sua impeosa bona fide conseruit. iumself by the aid of the same ex 

ception, who, at his own expense and 
acting bona Jidf, has sown another 
man’s land. 

Gai. ii. 75, 70; I), xli. 1. 9. 

33. Liternr* quoque, licet auren; sint, 33. Written characters, although of 
perindechartis rneinbranisque cedunt, gold, accede to the paper or parch - 
ac solo cedere solent ea qua: imvdifi- ment on which they are written, just 
cantur ant iuseruntur: ideoque si in as whatever is built on, or sown in, 
chortis membranisve tuis carmen vel tho soil, accedes to the soil. And 
historiam vel orationem 'J'ltius scrip- therefore if Titius has written a 
serit, lm,jus corporis nun Titius sed poem, a history, or an oration, on 
tu dominus esse vidoris. Sed si a jour paper or parchment, you, and 
Titio petas tuos libros tuasve mem* not Titius, ure the owner of the writ- 
branas, nec import-as scripturie *ol- ten paper. Hut if you claim your 
vere peratus sis, poterit »e Titiua books or parchments from Titius, hut 
defendero per exceptionem doii mali, refuse to defray tho expense of tho 
utique si earum chartarum membra- writing, then Titius can defend liim- 
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nammve possessionem bona fide nac- self by an exception of dolus mains ; 
tus est. that is, if it was bona Jidc that he 

obtained possession of the papers or 
parchments. 

Gai. ii. 77; D. xli. 1. 0. 1. 

In this case the letters are inseparable from, and subordinate 
to, the substance on which they are written, and become at 
once the property of the owner of that substance. 

34. Si quis in aliona tabula pinx- 34. If a person has painted on the 
erit, quidain putant tabulam pictura* tablet of another, some think thattho 
ccdere; aliis videtur picturum qualis- tablet accedes to the picture, others, 
••unique sit, tabula' ccdoro. Hed nobis that the picture, of whatever quality 
videtur melius csso tabulam pictum* it may be, accedes to the tablet. It 
ccdere: ridiculuin est euim picturam seems to us the better opinion, that 
Apellis vel I’ari'liasii in accessionem the tablet should accede to the pic- 
vilissmne tabula 1 cedere. Unde si a tore; for it is ridiculous, that a paint- 
dmnino tabula 1 imagincm pos&idente, ing ot Apelles or Parrhasius should 
is qui pin\it earn petal, nec solvat bo but the accessory of a thoroughly 
pretmm tahul.e, potent per exceptio- worthless tablet. But if the owner of 
nem doli mah siibmovori. At si is the tablet is in possesion of the pic- 
(jui piuMt possideat, eonsequens est ture, the painter, should ho claim it 
ut u tills actio domino tabula- ad versus from him, but refuse to pay the value 
eum ilctur: quo oasu, si non solvat of the tablet, may bo repelled by an 
impensam pietune. potcrit per excep- exception of dolus vui/us. Tf the 
tionem dob mail repelli, utiquo si painter is in possession of the picture, 
bona tide possessor luerit ille qui it follows that tlie ovvner of the tablet 

picturam lniposuit. lllud euim palam is entitled to a ntihs actio against 

est quod, sive is qui piuxit subripuit him; and in this case, if the owner 

tabulus, sive alms, competit domiuo of the tablet does not pay tlie value 

tabularum iurti actio. of tlio picture, he may also be repelled 

by an exception of dolus nutlus; that 
is, if the painter obtained possession 
bona Jidc. If the tablet has been 
stolen, whether by the painter or any 
one else, the owner of the tablet may 
bring an action of theft. 

Gat. ii. 7S ; T>. xli. 1.9. ‘1. 

As written characters belong to the owner of the substance 
on which they nre written, so it would seem to follow that ft 
painting also would belong to the owner of tho substance on 
which it was painted; and Paul (D. vi. 1. ^>3. 3) decides that 
it docs, saying that the painting could not exist without the 
substance on which it was painted, and therefore accedeuto it. 
Gai us, whoso opinion is adopted in the text, makes tlie great 
value of tho painting the reason for an exception to the rule, 
lint the owner ol the tablet or substance, on which tho paint¬ 
ing was painted, had in one way something ot‘ the rights of au 
owner; lor it the painter was in possession of the painting, tho 
owner ol tlie tablet was not left only to a personal action for tho 
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value of the board, but could claim the board itself. The action 
by which he did so was termed it til is, because it was only an 
equitable method of protecting him. The dircct'legal power of 
claiming the tablet ( cindicatio recta) was in the painter whoso 
property the tablet had become; but the former owner of tlio 
tablet was allowed still to treat it as his, in order to compel the 
painter to pay its value. If, when the actio utilis was brought, 
the painter paid the value of the tablet, the right of action was 
at an end, and the owner of the tablet could not get possession 
of the picture by offering to pny its value. 

The expression consct/ucns eat at a til in actio , &c., must be 
taken to mean, “ Under the circumstanco of the painter pos¬ 
sessing, it follows that a utilis actio must be given, as a 
remedv, to the owner of the tablet.” 


af>. If any one 1ms brum Jhtv 
purchased land from another, whom 
he belie\ed to bo the trim owner, 
when in fact ho was not, or has buna 
Jhlr no([uired it from such u poison 
by gift or by any other good title, 
natural reason demands that the 
fruits, wInch lie: has gathered, shall 
be his in return for Ins rare and cul¬ 
ture. And tli re fore, if the n id owner 
al’tei wards aj sirs imd claims Ins 
land, he can 1 u\e no action for fruits, 
which the possessor has consumed, 
lint the same allowance is not made 
to him, who has knowingly been it) 
possession of another's estate ; and 
therefore, he is compelled to restore, 
together with the lands, all the fruits, 
although they maj have been con 
burned. 

I). \li. 1. 4P; P. xxii. I. 15. 

Justinian now passes to the interest of a bona Jhle possessor 
and an usufructuary in tbe fruits of bind, a subject to which ho 
is led by having spoken of other ways in which the interest of 
the owner of the soil was limited. 

A person would be said to possess bona Jirfe and c.r junta 
causa who had received a thing from a person lie believed to be 
tli© owner in any method by which ownership could legally 
pass. 

As long as the fruits still adhered to the soil, that is, were 
still ungathered, they belonged to the owner of the soil. If 
gathered, but not consumed, they belonged to the bona Jitlc. 
possessor as against every one except the owner of the soil. 


3o. Si quis a non domino quem 
domimuu esse credident, bona tide 
fumluni emerit,\el ex dunatiune aliave 
qualibet justa caiwi u que bona lide 
aecepciit, naturah ratione placuit 
l'ructus quos percepit, epis es^e pro 
oultura et cura ; ct ideo si po~,tca do- 
minus suporvcneril, et funduiu vin- 
dicet, do fructibus ab eo con sink ptis 
agero non potesi. Ki \em qui alic- 
mun liiudiini scions p<>ssederit, non 
idem eonecssurn e>t: ituque cum ('undo 
• tiarn fruetus, licet cousumpLi sint, 
cogitur robtitucrc. 
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When the owner of the soil claimed them, they became his, for 
they had only been the property of the bona Jide possessor 
interim (D. xli. 1. 48), that is, provisionally; but if they had 
been consumed, the owner of the soil could not recover their 
value from the bona Jide possessor. The mala Jide possessor, 
on tho contrary, was obliged to give the value, even of those 
that were consumed ( restituere Jructus consumptos). 

There seems little doubt that tho interest of the bona Jide 
possessor extended over all tho fruits of tho land, and not only 
over those produced by his cultivation and care (see D. xli. 1. 
48), although Pomponiua (D. xxii. 1. 15) seems to limit it to 
the hitter. 


HO. Ts ml quern ususfructns fundi 
pcrtinct, non alitor fruetuum dominus 
eflicilur, qunm si ipse cos percoperit; 
ct idoo, licet maturis lYuetihus non- 
dum tmnen peiveptis deecsserit, nd 
lieredem epis non pertinent, sed 
domino proprietatis adquiruntur, Jia- 
dem lure et do colouo dicuutur. 


30. The usufructuary of land is 
not owner of the fruits until he has 
himself gathci-ed them; and there¬ 
fore, if he should die, while the fruits, 
although ripe, aro yet ungathered, 
they do not belong to his heirs, hut 
are the property of the owner of the 
soil. And nearly the samo may bo 
said of the cohnus. 


The interest of the usufructuary has a special Title (Tit. 4) 
devoted to it, ami all remarks upon it may bo reserved till wc 
arrive at that Title. 

fJadrm fere. The heirs of the colon us could gather fruits not 
gathered by'him, for his rights did not perish with him; but 
the heirs of the usufructuary had no rights transmitted to 
them, and could not therefore gather fruits which he had not 
gathered. 


i)?. In pccudum fructu ctiam fo tus 
e->t, hicut. lac, pili ot Inn a. Itaquo 
agni, liiuili cl. viluli et cqmili ot suculi 
stalim nalunili jure dominii IVue- 
tiiiini sunt, l’artus voro unoilliu in 
friu-hi non ost, itaque ad dominum 
proprietatis poitinot; ahsurdum enim 
videbatur liominem in fructu esse, 
cum umnes fructus verum natura 
gratia horainis comparavorit. 


37. In tho fruits of animals are in¬ 
cluded tlieir young, as well as their 
milk, hair, and wool; and therefore 
lambs, kids, calves, colts, and young 
pigs, immediately on their birth be¬ 
come, by the law of nature, the pro¬ 
perty of tho usufructuary; but tho 
offspring of a female slave is not con¬ 
sidered a fruit, hut belongs to the 
owner of the property. For it seemed 
absurd that man should he reckoned 
a fruit, when it is for man’s benefit 
that all fruits nre provided by nature. 


l>. xxii. 1. 2rt. pr. and 1. 

Ulpian gives, as a reason for the children of slaves not being 
in fructu, that non t cm ere ancilltp cjus ret causa comparantur 
ut pariant. (I), v. 8. 27.) There were, however, many ani¬ 
mals, cows or mares for instance, used for draught, that could 
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not be said to be expressly destined to bear offspring, and yet 
their offspring was in fructu . 


•IS. Seil si fjvogis usumfruetum 
quis liabeat, in locum ilemortuorum 
capitum ex firm fructuamis summit* 
tere debut, ut Juliauo usum c-.t; ct 
in vinearain demorfuarum vel arbn- 
l'um locum alias debut substituere: 
recte enim eolere dobet ct quasi bonus 
paterfamilias. 


.‘18. Tho usufructuary of a flock 
ought to replace any of the flock that 
may happen to die, by supplying tbe 
deficiency out of the young, as also 
Julian was of opinion. So, too, tho 
usufructuary ought to supply tho 
place, of dead vines or trees. For he 
ought to cultivate witli care, and to 
uso everything as a good father of a 
family would use it. 


This paragraph relates entirely to the subject of Title 4. 


39. Thesaurus quoa quis in loco 
sun invenerit, divus Hadriuiius natu¬ 
ral em iequitatem*secutus ci cunccwt 
qui invuuerit; idemque statuit, si quis 
in sacro aut religioso loco fortuito 
casu invenerit. At si quis in alieno 
loco, non data ad hoc opera, srd for¬ 
tuito invenerit, dimidium inventori, 
dimidium domino soli concept; et 
comenienter, si quis in Fivsaris loco 
invenerit, dimidium inventori-., dimi- 
(btini i'a-.an-. e-.se statuit. Cni con¬ 
veniens t-st, nt si quis in fiscali loco 
vel publico invemrit, dimidium ip- 
sius esse, dimidium fisei vel civitatis. 


1). xli. 1. b3 


30. The Emperor Hadrian, in ac¬ 
cordance with natural equity, allowed 
any treasure found by a man in his 
own land to belong to tbe finder, ns 
also any treasure found by chance m 
ft sacred or religious place. But 
treasure found without any express 
search, but by mere chance, in a place 
belonging to another, lie granted half 
to tho finder, and half to the proprie¬ 
tor of the soil. Consequently, if any¬ 
thing is found in a place belonging 
to tho emperor, half belongs to the 
finder, and half to the emperor. And, 
hence it follows, that if a man finds 
anything in a place belonging to tho 
/iVioi, the public, or a city, half ought 
to belong to the finder, and half to 
tlm Ji»cus or the city. 

I). xlix. LI. 3. 10. 


Thesaurus, says Paul (J). xli. I. 81. 1), at retus quantum de¬ 
posit io peeunia' (that is of anything valuable), eujus non c.r/af 
me maria, ut jnm dominum non ha beat. Of course if it was 
known who placed it there, it was known to whom it belonged. 
But a treasure, though its depositor was unknown, was not con¬ 
sidered exactly ns a res nul/ius. Tho owner of the land in 
which it was found had always some interest in it. If he found 
it himself, it all belonged to him ; if another person found it, 
tbe finder and the owner of tbe land divided it equally. When 
there was do owner of tho land, as when the place was sacred 
or religious, the finder took it all; but no one was allowed to 
make the search for treasures an excuse for digging up tombs 
and snored places, or for digging up other men’s ground ; and 
therefore it was only when the discovery was quite accidental, 
and the finder hud mude no search for it, that tho treasure, or 
the half of it, as the ease might be, was permitted to belong to 
him. 
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40. Ber traditionem qnoqno jure 40. Another mode of acquiring 
naturali res nobis adquiruntur: niliil things according to nntural law is 
enim tam conveniens est naturali tradition; for nothing is more con- 
icquitati, quam voluntatem ddmini formablo to natural equity, than that 
volentis rem suam in alium trans- the wishes of a person, who is de- 
ferre, retain haberi. Et ideo cnjns-_ sirous to transfer his property to 
cuniquc generis sit corporalis res, another, should be confirmed; and 
tradi potest et a domino tradita alie- therefore corporeal things, of wliat- 
natur. Itaque stiperidiaria qtioque ever kind, may be passed by txadi- 
ct tnbutaria pnodia eodem modo alie- tion, and when so passed by tlieir 
nantur- vocantur autem stiperidiaria owner, are made the property of an- 
et Lributaria pra-dia, qua* in provineiis other. In this way are alienated sti- 
sunt: inter qua* neo non et italica pen diary and tributary lands, that is 
privdia ex nostra eonslitiitione nulla lands in the provinces, between which 
est ditl’erentia; sod si quideni ex and Italian lands there is now, by 
causa donatinnis aut dotis aut qua- our constitution, no difference, so 
hbet alia ex causa tradantur, sine that when tradition is mado of them 
dubio transferuntur. for purpose of a gift, a marriage por¬ 

tion, or any other object, the pro¬ 
perty in them is undoubtedly trans¬ 
ferred. 

1). xli. 1. 0. 3 ; 0. vii. 25. 

Wlien llto property in n thing was to be transferred from one 
person to another, it was necessary that the process should be 
complete in four points:—1. The person who transferred it 
must bo tbc owner; 2. Ife must [dace the person to whom he 
transferred it in legal possession of the thing; 3. He must 
transfer the thing with intention to pass the property in it; 
4. T1 le person to whom it was transferred must receive it with 
intention to become the owner. 

The placing another in legal possession of a thing was termed 
the troditio of that thing. In the simplest ease, that of a 
portable moveable, the owner might really hand over the thing 
to the person who was to become its possessor; but in no ease 
was it necessarv that this should be done; what was necessary 
was that the party, who was to receive it, should have the thing 
in his power, and that the two parties should express, in auy 
way, whatever, the wish of the one to transfer, of the other to 
accept, the possesion. The thing need not he touched; land, 
for instance, need not he entered on ; hut the person, who was to 
ho pli\ccd in possession, must have the thing before him, so ns 
to he able, by a physical act, to exercise power over it. (See 
Savigny on Possession, Bk. ii. sees. 1G and 17.) 

Property could not ho transferred by mere agreement. ( Tra¬ 
dition ib us et n su cop ion ib us, non nttdis j/aciis do mini a irons- 
feruntur. C. ii. 3. 20.) The agreement was but the expression 
of the intention of the parties; and this was ineffectual unless 
it was accompanied by the party being placed in possession to 
whom the thing was to be transferred. 
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Pratdia stipendiaria were provincial lands belonging to the 
people, tributaria provincial lands belonging to the emperor. 
(G-ai. ii. 21.) It will be remembered that, until Justinian 
destroyed all distinction between Italian and provincial land 
by a constitution (C. vii. 25), the Itaiieum solum was a res 
mancijiiy and could only be transferred by the peculiar form of 
mancipatio. (See Introd. sec. 59.), * 


41. Vomlitre vero res et traditre 
non aliter emptori adquiruntur, quam 
si is venditori pretium solvent, vel 
alio raodo ei s&tisfeccrit, veluti ex- 
promissore aut pignorc dato. Quad 
eavelur quidem etiam lege duodeoim 
talmlarum, tamon recto dicitur et jure 
gentium, id est, jure naturali id ellici. 
Sed si is qui vendidit, tidem omptoris 
seoutus est, dicendum est statim rem 
omptoris fieri. 


41. But tilings sold and delivered 
are not acquired by the buyer until 
he has paid the seller the price, or 
satisfied him in some way or other, as 
by procuring some one to he security, 
or by gi\ing ft pledge. And, although 
this is provided by a law of the 
Twelve Tables, jet it may he rightly 
said to spring from the law of na¬ 
tions, that is, the law of nature. But 
if the seller has accepted tho credit 
of the buyer, the thing then becomes 
immediately tho property of tho 
buyer. 


l>. xviii. 1. 19. 59. 


The seller would probably not have the intention to transfer 
the property until lie received the price; hut sometimes ho 
might be content to receive security for the payment of the 
price, or he might choose to accept the credit of the buyer 
instead of the price itself; and if, in either of these latter cases, 
he intended to pass the property, it would pass at once, irre¬ 
spectively of the price being paid. 


42. Nihil air tom interest, utrum 42. Tt is immaterial whether the 
ipse dominus tradat alicui rem, an owner deliver tho thing himself, or 
voluntate c-jus alius. some one elso by his direction. 


D. xli. 1. 0. 4. 


43. Qua rationc, si cui libera uni- 
versoruin negoliorum administratio a 
domino permissa fnerit, isque ex his 
negotiis rem vendiderit et tradidcrit, 
facit earn accipientis. 


43. Ucnrc, if anj T one is intrusted 
by an owner with the uncontrolled 
administration of all his goods, and 
he sells and delivers anything which 
is a part of these goods, he pusses 
the property in it to the person who 
receives tho thing. 


I), xli. 1. 9. 1. 

By the will of tho owner, tho manager of the property is 
able to deal with it; and if ho denis with it, tho will of "tho 
owner is expressed through him. 

41. Tnterdum etiam sine traditione ' 44. Sometimes, too, the more wish 

nudu voluntas domioi sufficit ad rem of the owner, without tradition, is 



'* LIB. 41. TIT. I. 


1.98 


transferendam,^veluti si rom qnam sufficient to'transfer the property in 
tibi aliquis commodavit aut locavit a thing, as when a person has lent, 
aut apud te deposuit, vendiderit tilii or let to you anything, or deposited 
aut donaverit; quamvis enim ex ea anything with you, and* then after- 
causa tibi earn non tradiderlt, eo ta. wards sells hr gives it to you. For, 
men ipso quod patitur tuatri esse, although he has not delivered it to 
statim tibi adquiritur proprietas, per- you for the purpose of the sale or 
inde ao si eo nomine tradita fuisset. gift, yet by the mere fact of his con- 

• * , senting to it becoming yours, you in- 

* stantly acquire the property in it, as 
fully as if it had actually been deli¬ 
vered to you for the express purpose 
of passing the property. 

D. xli. 1. 9. 5. 

When the person to whom the property in the thing was 
transferred was already ii possession of the thing, then, if the 
wishes of the parties to give and receive the property in it were 
added to this, and the person who affected to give the property 
was the real owner, all the conditions of a transfer were com¬ 
plete. It made no difference'what was their respective order 
in time. Generally the expression of will would precede the 
placing in possession, hut not necessarily. When the person to 
whom the property in the thing was transferred had only the 
mere detention of the thing, tlmt is, had it in his keeping and 
power as a hirer or depositary would have, but had not the pos¬ 
session of it, that is, had not also the intention of dealing with 
it as an owner, all that was necessary to change this detention 
into possession was a change in the animus with which it was 
held ; and of course the intention to hold it as an owner was 
sufficiently shown by accepting the transfer of the property. 
The person, in like manner, who transferred the property, by 
doing so sufficiently showed his intention of placing the other 
in possession. Tims the different elements of traditio 'were 
broken up and separated, not, os usual, united in a single act; 
and this is what is meant in the text by saying the property 
passes sine tradition^. 

45. Item si quis rnerces in horreo 45. So, too, any one, who lias sold 
dopositas vendiderit., simul atque goods deposited in a warehouse, as 
claves liorrei trndidorit emptori, trans- soon as lie lias banded over the keys 
fert proprietutem mercium ad emp- of the warehouse to the buyer, trans- 
torem. fers to the buyer the property in the 

goods. 

I), xli. 1. 9. 0. 

The text does not state all that was heoessory to transfer the 
property in such a case. It was requisite that the key should 
he given apud horrea, at the warehouse (D. xvii\ 1. 74). A 

o 
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person who was at the warehouse and had the key. in his hand 
was in a position to exercise immediate power over the contents 
of the warehouse ; the goods were in his custody, and he was 
thus placed in possession of them. The key was not sym¬ 
bolical, but was the means by which ho was enabled to deal 


with the goods as nn owner. 

46. Hoc amplius, interdmn et in 
incertara personam collata voluntas 
dornim transfert rei proprietatem : ut 
ecce, prietores et cons tiles qui missilia 
jactant in vulgus, ignorant quid eoruin 
qnisque sit oxcepturus. et tumen quia 
volunt quod quivpie ex repent ejus 
esse, statirn eum doirnuuui ediauut. 


D. \li, 

47. Qua ratione verius esse videtur, 
si rem pro derelieto a domino hahi- 
tam oecupaverit quis, statirn eum do- 
minum effici. I’ro derelieto autem 
habetur, quod domimis ea mente ab- 
jecerit, ut id renim suarum es°e nollet, 
ideoque statirn dominus esse dcsiuit. 


•Ml. Nay, more, sometimes the in¬ 
tention of an owner, although directed 
only towards aii uncertain person, 
transfers the property in a thing. 
For instance, when the printers and 
consuls throw their largesses to the 
mob, they do not know what each 
person in the mob will get; hut as it 
is their intention that each should 
have what he gets, they make what 
each gets immediately belong to him. 

1. 0. 7. 

47. Accordingly, it is quite true to 
say that anything which is sei/.ed on, 
when abandoned by its owner, be¬ 
comes immediately the property of 
the person who takes possession of 
it. And anything is considered as 
abandoned, which its owner has 
thrown away with a wish no longer 
to have it as a part of his property, 
as it therefore immediately ceases to 
belong to him. 


I). xli. 7. 1. 


Pomponius (D. xli. 7. 5) speaks as if the property in things 
abandoned was transferred, like that in tilings thrown to the 
mob, by the wish of the owner to transfer it to the person who 
should hist take possession of it; hut it is much more natural 
to consider, with the text, that the thing becomes a rex null ins 
by being abandoned, and the property of the first occupant by 
being taken possession of. 


48. Alia causa est earum rerum 
qua; in tempestato maria, levandm 
navis causa, ejiciuntur; hie enirn do- 
minorum permanent, quia palam est 
eas non eo aniino ejici quod quis eas 
habere non vult, sed quo magis cum 
ipsa navi maris periculum effugiat. 
Qua de causa, si quis eas fluclibus 
expuLsas, vel etiam in ipso mari nac¬ 
tus, lucrandi aniino abstulerit, furtum 
committit ; nee longe discedere viden- 


48. It is otherwise with respect to 
things thrown overboard in a storm, 
to lighten a vessel; for they remain 
the property of their owners; as it is 
evident that they were not thrown 
away through a wish to get rid of 
them, but that their owners and tho 
ship itself might more easily escape 
the dangers of the sea. Hence, any one 
who, with a view to profit himself by 
these, takes them away when washed 
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tur ab his quce de rhoda eurrento non on shore, or found at sea, is guilty of 
intelligentibus dominis cadunt. theft. And much the Bame may be 

said as to things which drop from a 
carnage in motion, without the know¬ 
ledge of their" owners. 


D. xli. 1. 0. 8; D. xlvii. 43. 4. 

A thing could not be considered as abandoned and made a 
res nullius unless its owner intended to cease to be it£ owner. 


Tit. IT. I)E REBUS INCORPORALIBUS. 


Qua'dam prsetcroa res corporciles Certain things, again, are corporeal, 
sunt, quixdam incorporates. others incorporeal. 

Gat. ii. 13 ; Th i. R. 1. 1. 

Justinian, after having spoken of the natural modes of ac¬ 
quiring property in things, returns in this Title to the division 
of things, and adds one more division, that of things corporeal 
and incorporeal, to the divisions given at the beginning of the 
last Title. Our senses tell us what things corporeal are : things 
incorporeal arc rights, that is, fixed relations in which men stand 
to things or to other men, relations giving them power over 
things or claims against persons. And these rights are them¬ 
selves the objects of rights, and thus fall under the definition 
of things. For instance, the right to walk over another man’s 
land is said to be an incorporeal thing; for we may have a 
claim or right to have this right, exactly as, if the land be¬ 
longed to us, we should have a right to have the land. These 
rights over tilings were termed jura in re, aud these jura in 
re, some of the more important of which are treated of in this 
part of the Institutes, were almost exactly on the footing 
of “ res” in Roman law, and were the subjects of real actions 
equally with things corporeal. (See Introd. sec. 50.) 

We can hardly speak of the possession of a thing incor¬ 
poreal, but still the actual exercise of the right so much re¬ 
sembles the occupation and using of a corporeal thing, that 
the term quasi-possessio has been employed to denote the posi¬ 
tion of a person who exercises the right without opposition, 
and exercises it as if he were its owner. As little can we 
speak of the traditio or delivery of a right, hut just as quasi- 
possessio is used to express a position analogous to that of 
a possessor, so quasi-traditio is a term used to signify the 
placing a person in this position. 


i- 2 
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1. Corporales lire sunt, qua* sui 
natura tangi possunt: veluti fundus, 
homo, vestis, aurum, argentum, et 
denique alia; res innumerabiles. 

(1 at. ii. 13 ; 

2. Incorporates autem sunt, quie 
taugi non possunt; qualia sunt ea 
qua* in juje eonsistunt, si cut heredi- 
tas, ususfructus, usus obligatifines 
quoquo modo contractu*. Noc ad rem 
pertinet, quod in heivditate res eor- 
porales, continentur; nam et fmctus 
qui ex fundo percipiuntur corporales 
sunt, et nl quod ex ahqua obligatione 
nobis debetur, plerumque corporalc 
est, veluti fundus, homo, pecunia: 
nam ipsum jus liercditatte, et ipsum 
jus utendi fniendi, ct ipsum jus obli¬ 
gation^ incorporale est. 

Gai. ii. Id; 

3. Eodem numero sunt jura pru*- 
diorum urbauorum et rusticorum, 
quae etiam servitutes vocantur. 

Gai. ii. Id : 


1. Corporeal things are those which 
are by their nature tangible, as land, 
a slave, a garment, gold, silver, and 
other things innumerable. 

D. i. 8. 1. 1. « 

2. Incorporeal things ore those 
which are not tangible, such as are 
those which consist of a right, as an 
inheritance, an usufruct, use, or obli¬ 
gations in whatever way contracted. 
Nor does it make any difference that 
things corporeal are contained in an 
inheritance; for frpits, gathered by 
the usufructuary, are corporeal ; and 
that which is due to us by virtue 
of an obligation, is generally a cor¬ 
poreal thing, as a field, a slave, or 
money: while the right of inherit¬ 
ance, the right of usufruct, and the 
right of obligation, are incorporeal. 

D. i. s. 1. 1. 

3. Among things incorporeal are 
the rights over estates, urban and 
rural, which are also called servi¬ 
tudes. 

P. i. ft. 1.1. 


Tn the Inst section it was said that usufruct, a personal servi¬ 
tude, was au incorporeal thin", and the same is now said of 
real or prmdial servitudes. This is intended as an observation 
preliminary to the three next Titles, which treat of servitudes. 
By servitudes are meant certain portions or fragments of the 
right of ownership separated from the rest, and enjoyed by 
persons other than the owner of the thing itself. When tho 
servitude was given to a particular person, it was said to he a 
personal servitude ; when it was associated with the ownership 
of another thing, so that whoever was the owner of this other 
thing was the owner of the servitude, the servitude was said to 
be a real or prtedial servitude; the latter term being used be¬ 
cause it was indispensable that there should be an immoveable 
thing (see paragraph 3 of next Title), in virtue of which, the 
right given by the servitude was exercised ; and the word 
pradium being taken in a general sense, was used to denote 
this immoveable. The thing over which the pnedial servitude 
was exorcised was also always an immoveable. Things over 
•which servitudes, whether personal or pnedial, were exercised, 
were said to serve the person to whom or the thing to which 
the servitude was attached; and hence the terms senitus, res 
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Servians were employed, the thing, in right of which the servi¬ 
tude was enjoyed being, in opposition, termed res dominans. 
(See Introd. sec. G4.) 

No one could have a servitude over his own thing, nulli 
res sua servit. (D. viii. 2. 2G.) Eor as he was the owner of 
all the portions into which the right of ownership was sepa¬ 
rable, he could not have a second right of ownership over any 
one portion separated from the rest. Again, as a servitude 
was the subtraction of some one portion of ownership, it could 
never have the effect of making the owner of the res Servians 
do any positive act; its force was either to make him undergo 
something, as that another should exercise a certain power over 
a thing of which ho was owner, or to make him abstain from 
doing something which as owner of the thing lie had power to 
do. Serritutnm non ea est natura ut illiquid faciat quis , 
sed ut afiquid pa tintin' vel non faciat. (D. viii. 1. 15. 1.) 
Lastly, it may be observed that a servitude was indivisible; the 
person who enjoyed the servitude could not break up this frag¬ 
ment of ownership into lesser fragments. Herr it us servitutis 
esse non potest. 


Tit. LIT. DE SEltVITUTIBUS. 


ltusticorum pr;cdiorum jura sunt 
liii'o: Her, actus, ria, aqiurductus. 
Iter est. jus cundi nmbulamli honiinis, 
non etiam jumentum ngemli vel ve- 
hiculum. Actus est jus agendi vel 
jumentum vel voliiculum : itaque qui 
hubet iter, actum non liabet; qul*ac¬ 
tum linbet, et iter liabet, coquo uti 
potest etiam sine jnmento. Via est 
jus cundi ct agendi et ambulandi: 
nam et iter et actum in sc continet 
vin. Aqun-ductus est jus aqua; du- 
cencbe per fundum alienum. 


The servitudes of rural immove¬ 
ables are, the right of passage, tlio 
right of passage for beasts or vehicles, 
the right of way, the right of passage 
for water. The right of passage is 
the right of going or xtassing for a 
man, not of driving beasts or vehi¬ 
cles. The right, of passage for beasts 
or vehicles is the right of driving 
beasts or vehicles over the land of 
another. So a man who has the 
right of passage simply has not the 
right of passage for beasts or ve¬ 
hicles; bnt if he has the latter right 
he has ^he former, and he may use 
the right of passing without having 
any beasts with him. The right of 
way is the right of going, of driving 
beasts or vehicles, and of walking; 
for the right of way includes the right 
of passage, and the right of passage 
for beasts or vehicles. The right of 
passage for water is the right of 
conducting water tiuvugh the land 
of another. 
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Preedial servitudes, that is, servitudes possessed over one im¬ 
moveable in right of having another immoveable, were divided 
into those of rural and urban immoveables j^pra-dia rustica 
vel urbana). The distinction undoubtedly arose from the one 
kind being more common in the country, the other in the town. 
I$ut the distinction, as it was practically understood, soon lost 
the traces of its origin; and a servitude was said to be that of a 
rural immoveable when it was one which affected the soil itself, 
and that of an urban immoveable when it was one which affected 
the super/ieies, that is, anything raised upon the soil. Servi- 
tutes pradiorum alia in solo, alia in superjicie consistent. 
(D. viii. 1.3.) If the servitude was one which affected the 
soil, and for the enjoyment of which the soil itself sufficed, as, 
for iustance, the right to traverse another man’s land, or to 
draw water from his spring, it made no difference where the 
land or the spring was situated. They might be in the heart 
of a city, and yet the servitude was one of a rural immoveable. 
So, too, if the servitude was one which affected something built 
or placed on the soil, as, for instance, the right to place a beam 
on another man’s building; although this building was in the 
country, the servitude was one of an urban immoveable. In 
this paragraph and in paragraph 2, instances are given of servi¬ 
tudes of rural immoveables. The object of the servitude iter 
was the power of passing across land on foot or horseback, 
iter est qua quis pedes eel eques commeare potest. (D. viii. 
3. 12.) That of tiie servitude actus was the power of driving 
animals or vehicles across land, qui actum It abet, et plaustruni 
duccre, et jumenta agere potest. (D. viii. 3. 7.) That of 
the servitude via was the power of using the road in any way 
whatever, as, for instance, of dragging stones or timber over it, 
which he could not do if he had only the actus (I), viii. 3. 7); 
and of having it, in the absence of special agreement, of the 
width provided by the law of the Twelve Tables, that is, eight 
feet where it ran straight, and sixteen feet where it wound 
round to change its direction, via latitudo e.v lege Duodecim 
Tabalarum in porrectum octo pedes habef; in anfractum id 
est ubi fle.vum est, sedecini. (1). viii. 3. 8.) Of course the 
larger of these rights comprehended the smaller; if a person 
had the right of driving over land he had the right of passing 
over it. A special agreement might indeed be made to the 
contrary; a person might, for instance, grant tho right of driv¬ 
ing beasts, but insist that the way should never bo used except 
when beasts were driven. 

I, Prcediorum urbanoram servi- l. The servitudes of urban im- 
tutes sunt qme uidificiis inherent: moveables are those which appertain 
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to buildings, and they are said to be 
servitudes of urban immoveables, be¬ 
cause we term all edifices urban im¬ 
moveables, although really built in 
the country: Among these servitudes 
are the following : that a person has 
to support the weight of the adjoin¬ 
ing house, that a neighbour should 
have the right of inserting a beam 
into his wall, that he has to receive 
or not to receive the water that drops 
from the roof, or that runs from the 
gutter of another man’s house on to 
his building, or into his court or 
drain ; or that he is not to raise his 
house higher, or not to obstruct his 
neighbour's lights. 

D. v iii. 2. 2. 

The words qu<e aulijiciis inherent in the text, are equiva¬ 
lent to the in superjicie consist util of Paul. (D. viii. 2. 20.) 
The servitudes attach to some building raised on the soil. 

Oncra cici/ti s us tin eat. — By this servitude a wall or pillar 
of the res scrcicns was obliged to support the weight of the 
res dominant. The owner of this wall or pillar, so long as 1)0 
remained owner, was hound to beep it in good repair, so as to 
continue to support the weight safely. (1). viii. o. 0. 2.) But 
the owner of the wall, into nliich a beam was let by the servi¬ 
tude tif/ni inunit tend i , was not compelled to repair the wall, in 
order that the beam might rest thero safely. (D. viii. 5. 8. 2.) 

It is easy to understand what is meant by the servitudes 
stH/ieidii eelJl/nninis -reeipiendi and altins non tolfendi. By 
the one the res ser/ iens was made to receive the rain-water of 
the res dominans , by the other the res serriens was prohibited 
from being raised above the res dominans. But in the text 
we have the servitude sti/licidii re/ Jltun in is non reeipiendi, 
and in the passage of the Digest (viii. 2. 2.), from which 
much of the text is borrowed, we read of a servitude altius 
tol/endi; and it is not very easy to understand what these 
servitudes were. Theophilus, in his paraphrase of this section, 
thus explains the former. Aut tu jus hujustnodi (i.e. slilli- 
eidia tua in mens redes projieiendi) habebas in redes mens; 
et rotjavi te tie stillicidia tua aut can ales in donrum rel 
a ream meant projieeres. Thus it would appear that the servi¬ 
tude non reeipiendi was an extinction of a pre-existent servi¬ 
tude reeipiendi, made in favour of the owner of the res serriens. 
So, too, the servitude altius tol/endi is explained to mean 
the allowing the house of a neighbour to be built above ours; 
so that the neighbour who was previously under a servitude, or, 


ideo urbanorum praediorum dicta 
quoniam axlifieia omnia urban a prie- 
dia appellamus, et«i in villa ivdificata 
sint. Item urbanorum priEdiorum 
servitutes sunt hie : ut vicinus onera 
vicini sustineat, ut in parietem ejus 
liceat vicino tignurn immittere, ut 
stillicidium vel ihimen recipiat quis 
in aides syas vel in aream vel in clo- 
ueam, vel non recipiat, et ne altius 
toll at quis a'des suas, lie luminibus 
vicini officiat. 
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at any rate, of an obligation non altius tollendi, by the crea¬ 
tion of what may be called a counter-servitude, does away 
with the impediment to his building above our house. If it 
were really a servitude, as wc should certainly suppose from 
the language of Thcophilus, that was extinguished or nullified 
by this new counter-servitude, it seems scarcely natural that 
this should not be given among the modes of ending a servi¬ 
tude, and still more, that the usual language of the jurists 
with respect to the extinction of a servitude should bo de¬ 
parted from. The ordinary phrase was, that the thing affected, 
the res serriens, was freed, res liberatur, and it seems a very 
cumbrous mode of effecting the libera do rei to create a new 
servitude, when tlie object would have been at once accom¬ 
plished bv merely surrendering the existing servitude to the 
owners of the res serriens. The commentators are therefore 
driven to understand that the right previously existing, that, 
namely, of having our water llow into our neighbour’s house, 
or of having our neighbour’s house kept at the level of our 
own, was not a servitude, but was given by law. Positive 
enactments, such as we read of in T.\c. Annul. 15. 4*1; Sl'kt. 
Ait;/. 81); D. xxxix. 1. 1. 17, may have decided Unit adjoin¬ 
ing houses should, in particular places, foPthe mutual advantage 
of the owners, be of the same level, or pour off their water on 
to the adjoining house, while those persons who were intended 
to be benefited might still forego this advantage, if they pleased 
to allow of a servitude being created to do away with the 
effect of the enactment. It must, however, be confessed, that 
no one who reads the passages in which enactments for the 
regulation of buildings are mentioned, would suppose that 
individuals were ever allowed to infringe them by the mere 
permission of their neighbours. All that wc can be quite 
sure of is, that these servitudes, which were the contraries of 
other servitudes, were constituted for the benefit of the owner 
of a thing that previously had been under some disadvantage. 

It is to be observed that words arc sometimes used to express 
servitudes which seem proper to the owner of the res dominuns, 
not to the owner of the res serriens. Thus, if the above 
explanation is correct, the ser vitus tollendi means the sere Hits 
patiendi vicinum tollere (see Ilk. iv. Tit. (5. 2), and wlmt is 
termed in the text, as it would seem more properly, the sen itus 
stillicidii recipiendi, is termed in the Digest (viii. 2. 2), the 
servilus stillicidii avertendi. 

Ise luminibits ojjiciat.- —There was also a servitude termed 
the jus fuminum, between which and that ne luminibits officiat 
the difference was probably one of degree. The jus lutnitnun 
prevented a neighbour blocking up our lights; the servitude tie 
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luminibus officiat prevented his doing anything, whether by 
building, planting trees, or by any other means, whereby the 
light was in any way, however slightly, intertiepted from our 
house. (D. viii. 2. 15. 17. 40.) 


2. Tn rusticorum pnediorum servi- 2. Some think that among the ser¬ 
iates quidam computari recte .putant vitudes of rural estates are rightly 
aquae haustuin, pecoris ad aquam included tlie right of drawing water, 
adpulsnin, jus pascendi, calcis co- of watering cattle, of feeding cattle, 
queuda', arena; lbdienda. pf burning lime, of digging sand. 


There are many servitudes, 
moveables, mentioned in the 
examples in the Institutes. 

■‘I. Ideo autem 1m* servitutes pra?- 
diorum appellantur, quoniam sine 
pravdiis coustitui non possuut: nemo 
enim potest servitutem adquirere 
urbani vel rustici pra-dii, nisi qui 
luibot pra'diuni; nec quisquum de- 
bere, nisi qui liabet pradium. . 

D. viii. 


both of rural and of urban im- 
Digest, besides those given as 

These servitudes are called the 
servitudes of immoveables, because 
they cannot c-vist without immove¬ 
ables. For no one can acquiro or owe 
a servitude of a rural or urban im¬ 
moveable, unless he has am immove¬ 
able belonging to him. 

4 . 1 . 1 . 


The nature of most servitudes of urban immoveables de¬ 
manded that the Immoveable over which, and the immoveable 
in right of which, the servitude was exercised, should be con¬ 
tiguous; but when the servitude was one of rural immoveables, 
the pnvdia need not neoessnrily be near together. Still, how¬ 
ever, a servitude was not permitted to exist which was useless 
to its owner; and a person could not have a right of way, for 
instance, over the land of another, if lie was prevented from 
using the way by land, over which he had no servitude, lying 
between his land and -that over which the servitude was to be 
exercised. (D. viii. 1. 14. 2.) 

There was another difference between the servitudes of rural 
and urban immoveables. The latter were, for the most part, 
used continuously ;* the former only at times. The beam, for 
instance, always rested in the wall; there was no moment in 
which the owner of the res serriens was not prohibited from 
blocking up his neighbour's lights. But the way was not 
always being used, nor were cattle always being watered (D. 
viii. 1. 14); and this difference was productive of very im¬ 
portant results. For instance, servitudes might be lost by not 
being used ; hut as the servitudes of most urban immoveables 
were by their nature perpetually used, they were preserved 
without their owner taking any troublo to preserve them, and 
possessory rights could be acquired in them, which, with a few 
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exceptions, could not be acquired in servitudes whose usage 
was not continuous. (D. viii. 2. 20.) 


4. Si qnis velit vicino aliquod jus 
constituere, pactionibus atque stipu- 
lationibus icl efficere debefc. Potest 
etiam in testamento quis Jieredein 
suuin damnare, ne altius tollat n*des 
suas ne luminibus tedium vieini 
official, vel at patiatur eura tignum 
in parietem immittere vel stillici- 
dinm habere, vel ut patiatur cum 
per fundum ire, agere, aquamve ex 
eo ducere. 


4. If Any one wishes to create a 
right of this sort in favour of his 
neighbour, he must effect it by 
agreements and stipulations. A per¬ 
son canyalso, by testament, oblige his 
heir not to raise bis house higher, 
not to obstruct a neighbour's lights, 
to permit a neighbour to insert a 
beam into his wall, or to receive the 
water from an ndjoirfing roof; or, 
again, he may oblige his heir to 
allow a neighbour to go across his 
land, or to drive beasts or vehicles, or 
to conduct water across it. 


Gai. ii. HI; 1). viii. 4. Hi. 

Gaius tells us (ii. 20), that servilities pnediurum rusticorum 
were among res man dpi (see Introd. sec. 50), while servilities 
pnediorum urbanorum were not, and that the former were con¬ 
stituted by mancipatio ; the lutter, iis well as personal servi¬ 
tudes, were constituted by the process termed in jure ressio. 
(Sec introductory note to this Booh.) But these modes of con¬ 
stituting servitudes were only applicable to the solum Italicnm : 
in the provincial lands, .where there was no legal ownership at 
all, no ownership of servitudes could be given. But Gaius says, 
that if any one wished to create a servitude; over provincial 
prtpdia, he could effect it pactionibus el s tipulat ion ib us , u si n g 
the words of the text. The parties agreed to constitute the 
servitude, and this agreement (padio) was generally, perhaps 
almost always, followed by a stipulation or solemn contract 
(see Introd. sec. 83), by which tlie person who permitted the 
servitude to he constituted over his pr<edutm, hound himself to 
allow of the exercise of the right, by subjecting himself to a 
penalty in ease of refusal. (See Theophil. J'arapArase of 
Text.) When the right had been once exercised, and the 
owner of the servitude had thus the q nasi-possess io of the 
servitude, the praetor secured him in the enjoyment of his right 
by graining him possessory interdicts (see Introd. see. 107, aud 
note on introductory section of Title 0 of this Book), and 
also permitted him, if the servitude afterwards passed out of 
bis quasi-possessio, to bring an action to claim it, called the 
actio publiciana , by which a bona Jide possessor was allowed 
to lepiesent himself fictitiously as a do m inns y and to claim 
(vwdicare ) a thing as if he were the ownor. In all probability 
the same mode of constituting servitudes obtained also with 
regald to the solum Italicum: although there were proper and 
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peculiar modes of constituting servitudes over pradia Italica, 
yet if an agreement and stipulation were followed by quasi- 
possessio, the prostor would protect the quasi-possessor. And 
hence it was said that servitudes were constituted jure pxeetorio 
and were maintained tuitione prtetoris. 

Modern writers on Homan law are much divided in opinion 
whether servitudes were really constituted pactionibus atque 
stipulationibus , by agreements and stipulations alone, or 
whether we are always to understand that to perfect the title, 
what is termed quasi-tradiiio was necessary. That is, whether, 
as traditio was necessary to transfer the property in a corporeal 
thing, so it was necessary in order to transfer the property in an 
incorporeal thing, that the person to whom it was transferred 
should be placed in the legal quasi-possession of his right. If 
the servitude was a positive one, it is very easy to see how this 
quasi-possession could be established ; for directly the right was 
exercised with the animus possidendi, and permitted to be so 
exercised by the owner of the res serriens , the person in favour 
of whom the servitude was constituted, would have the quasi¬ 
possession. But when the servitude was a negative one, when 
the owner of the res serriens was merely bound not to do some¬ 
thing, the only evident mode by which possession could be said 
to be gained was, when the owner of the res dominans success¬ 
fully resisted an attempt of the owner of the res serriens to do 
the thing which he was bound by the servitude not to do. But 
as the exercise of the right given by a positive servitude was an 
act evident and cognizable by all whom it concerned, it is with 
regard to positive servitudes that the question is principally 
debated, whether the exercise of the right was an indispensable 
part of the right being constituted. On the whole, it seems 
the better opinion that quasi-tradition was a necessary part of 
the constitution of a servitude. 

Mancipation and in jure cessio were quite obsolete in the 
time of Justinian. We have two inodes given in the text by 
which servitudes might bo constituted under his legislation ; 
pactionibus atque stipulationibus , i. e. agreements, whether 
followed or not by a stipulation and test a men to. When given 
testamento, a servitude might be given directly to the legateo 
equally well as by condemning the heir to transfer it to him, 
both rnod^s, in the time of Justinian, having exactly the same 
effect. To these modes must bo .added (1) that adjudicatione, 
when a judge awarded the property in a servitude under the 
actions families rrciscundto and commitni dividundo. (See 
Introd. see. 103; D. x. 2. 22. 3.) 2. That of reserving the 

servitude in making a traditio of the rest of the property, when 
it was in fact constituted by having all the othei jura in re 
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separated from it, instead of, as usual, being itself separated 
from the rest. 3. Lastly, the possessor who had had a long 
quasi-possession of a servitude was protected in it. The 
usucapiyn of servitudes, which perhaps existed previously, was 
forbidden by the lex Scribonia. (a.u.c. 720; D.xlj. 3. 4. 29.) 
But a long bona fide possession was perhaps protected by prte- 
torian actions and interdicts. Properly this only applied to 
servitudes urbanorum pnediorum , for these only were capable 
of a continuous exercise {servilities qua in superficic consis¬ 
ting possessione rctinentur). (D # . viii. 2. 20.) But there were 
particular servitudes rusticorum prtediorum, long usage of 
which gave rights which were protected. Among these were the 
jus aqua ducendiP (D. viii. 5. 10), the jus i linen's, and the 
jus actus. (1). viii. G. 25.) The possessor had to show that 
his possession had been neither vi, clam , or precario ; blit had 
not to show any good title for possession. (D. viii. 5. 10.) The 
length of time requisite for the possessor to have exercised 
the right was not fixed. It has been thought that Justinian 
fixed this at ten years for those present and twenty for the ab¬ 
sent; but this opinion is chiefly based on a passage in the 
Code (vii. 33. 12 ; see also C. iii. 34. 2), which it is better to 
interpret of the length of time, by non-usage during which a* 
servitude was lost. 


Tit. IV. DE USUFHUCTU. 


Ususfructus est jus alienis rebus 
utemli fruendi, salva rerum sub¬ 
stantia: est enim jus in corpora, quo 
sublato ct ipstim tolli necesse est. 


Usufruct is the right of using, and 
reaping the fruits of things belong¬ 
ing to others, without destroying 
their substance. It is a right over a 
corporeal tiling, and if this thing 
perish, the usufruct itself necessarily 
perishes also. 


D. vii. 1. 1, 2. 


We now pass to personal servitudes, those, namely, which 
consist of a jus in rc, i. e. one portion of the dominium being 
detached from the rest for the benefit of a person. Personal 
servitudes differed from real in being applicable to moveables as 
well as to immoveables; and the personal servitude ususfructus 
.was divisible, that is, some of the fruits included in the servi¬ 
tude might be parted with, although the servitude usus was, 
like real servitudes, indivisible. 


The person to whom the ususfructus was given bad two 
rights united; he had the jus u/endi, that is, the right of 
making every possible use of the thing apart from consuming 
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it or from taking the fruits-of it, as, for instance, the right of 
living in a house or employing beasts of burden ; and he had 
also the jus fruendi , the right of taking all the fruits of 
the thing over which' the servitude was constituted. The 
definition of fructus is quicquidin fundo nascitur (D.vii. 59. 
1), that is, the ordinary produce, but' not accidental accessions 
or augmentations, such as a treasure found (D. xxiv. 3. 7. 12) 
or islands formed in a river. 

He might sel£ or let, or give his right of taking the fruits 
to another, and the profits he thenoe derived were termed his 
fructus civiles. (D. vii. 1. 12. 2.) It was only such of the 
fructus as were actually taken or gathered by him, or those 
acting under him, that belonged to him; and no fruits which 
were not gathered at the tijne of his death passed to his heir. 
He was obliged to give security, on entering on the exercise 
of his right, that he wbuld use his right as a good pater¬ 
familias , and give up, at the time when his right expired, the 
■possession of the thing. (D. vii. 9. 1.) We have had an instance 
of what was meant by using his right as a good paterfamilias in 
paragr. 38 of Tit. 1, where it is said that he is bound to replace 
dead sheep and dead trees. He was also bound not to alter the 
nature of the thing over which the right extended; he could 
not, for instance, build on land unbuilt on, or change the use 
to which land was specially destined. (D. vii. 1. 7. 1 > D. viii. 
13. 4.) And it is with reference to this that the words salva 
rerum substantia , in the text, aro sometimes understood, so 
that the sentence would mean, usufruct is the right of using 
and taking the fruits of things belonging to another, but so as 
not to alter the substance. Ulpian {Reg. 24. 26) certainly uses 
the words salva rerum substantia in a sense very similar; but 
the concluding words of the section moke it more natural to 
understand salva rerum substantia as referring here to the 
duration of the usufruct. It lasts ns long ns the thing over 
which it is constituted remains unaltered; for if the thing* 
perishes, the usufruct perishes. The two sentences of this 
section arc taken without alteration from the Digest, but are 
from different authors, the first being from Paul, the latter from 
Celsus. (D. vii. 1. 1, 2.) Very probably Paul did not uso 
the words salva rerum substantia with reference to the duration 
of the servitudes; but the compilers of the Institutes saw that, 
if they were used in this sense, the two sentences would cohere 
together. 

1. Ususfructus a proprietate sepa- I. The usufruct is detached from 
rationcra recipit, idque pluribus modis the property; and this separation 
accidit: ut ecce, si quis nsumfmctum takes place in many ways; for exam- 
alicui Jegaverit, nnm heres nudum pie, if the usufraot is given to any 
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liabet proprietatem, legatarius usutn- one as a legacy; for the heir has then 
fructum; et contra, si fundum lega- the bare ownership, and the legatee 
verit deducto nsufrnctu, legatarius has the usufruot; conversely, if the 
nudam liabet proprietatem, heres estate is given as a legacy, subject to 
vero usumfructum. Item alii usum- the deduction of the usufruct, the 
fructum, alii deducto eo fundum legatee has the bare ownership, and 
legare potest. Siue testamento vero tlie heir has the Usufruct. Again, the 
si quis velit usumfructum alii consti- usufruct may bo given as a legacy to 
tuore, pactionibus et stipulationibus one person, and the estate minus this 
id efficere deb^t. Ne tamen in uni- usufruct may be.given to another. If 
versum inutiles esserit proprietates any one wishes to constitute a usu- 
semper abscedente usufruotu, placuit fruet otherwise than by testament, he 
certis modis extingui usumfructum et must effect it by pacts and stipula- 
ad proprietatem reverti. tions. But, lest the property should 

be rendered wholly profitless by the 
usufruct being for ever detached, it 
In^g been thought right that there 
should be certain ways in which the 
usufruct should become extinguished, 
and revert to the property. 

D. vii. 1.0; D. xxxii. 3. 10; D. vii. 1. 0, pr. and •2. 

We may refer to what we have said in the note to the fourth 
section of the last Title for the modes in which usufructs were 
acquired. In the time of Justinian they were constituted, 
1, by testament; 2, by agreements followed by quasi-tradition ; 

3, by being reserved in an alienation of the nuda proprietus ; 

4, hy adjudication ; and also, lastly, /eye, by the law, an instance 
of which wc have in the first paragraph of the ninth 'Title of this 
Book, where it is said that, under Justinian’s legislation, the 
father acquired the usufruct of his son’s peeuHum. 

It will be observed that, in putting the third case of gift of 
usufruct by testament, that, namely, in which the usufruct is 
given to one legatee, the nuda proprietus to another, the gift 
to the latter is expressed by the words fundum deducto usu - 
fructu. The Digest (xxxiii. 2. 19) explains why deducto usu - 
fructu should, in such a case, be carefully added to a gift of tbe 
fundus; for if they were not, the second legatee would be 
treated as having the nuda proprietus , and also as having ft 
joint interest in the usufruct with the first legatee. 

2. Constituitur autem ususfructus 2. A usufruct may be constituted 
non tantum in fundo et n-dibus, ve- not only of lands and buildings, but 
rum etiam in servis et jumentis cete- also of slaves, of beasts of burden, 
risque rebus, exceptis iis qua* ipso and everything else except those 
usu consumuntur; nam liaj res neque which are consumed by being used, 
naturali ratione neque civili rccipi- for they are susceptible of an usu- 
unt usumfructum. Quo numero sunt fruct neither hy natural nor by civil 
vinum, oleum, frumentum, vesti- law. Among these things are wine, 
inenta: quibus proxima est pecunia oil, garments, and we may almost say 
numerate, naxuqqe ipso usu assidua coined money; for it, too, is in man- 
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permutatione quodammodo extingui- 
tur. Sod utilitatis causa senatus 
censuit posse etiam earum rerum 
usumfructum constitui, ut tamen eo 
nomine heredi utiliter caveatur. Ita- 
que si pecuniie ususfructus. legatus 
sit, ita datur legatario ut ejus fiat, et 
legatarius satisdet heredi de tanta 
pecunia restituenda, si morietur aut 
capite minuetur. Cetera*, quoque res 
ita traduntur legatario ut ejus fiant; 
sed a'stirnatis his satisdatur, ut si 
morietur aut capite minuetur, tanta 
pecunia restituatur quanti ha* fuerint 
n'stimatie. Ergo senatus non fecit 
quidem earum rerum usumfructum 
(nec enim poterat), sed per cautionem 
quasi usumfructum constituit. 


ner consumed by use, as it continually . 
passes from hand to hand. But the 
senate, thinking such a measure would 
be useful, has enacted that a usufruct 
even of these things may be consti¬ 
tuted, if sufficient security be given 
to the heir; and therefore, if the 
usufruct of money is given to a 
legatee, the money is considered to 
he given to him in completo owner¬ 
ship; but he has to give security to 
the heir for the repayment of an 
equal sura in the event of his death 
or his undergoing a capitis deminutio. 
All other things, too, of the same kind 
are delivered to the legatee so as to 
become his property; hut their value 
is estimated and security is given for 
the payment of the amount at which 
they are valued, in the event of the 
legatee dying or undergoing a capi¬ 
tis deminutio. The senate has not 
then, to speak strictly, created a 
usufruct of these things, for that 
was impossible, but, by requiring 
security, has established a right ana¬ 
logous to a usufruct. 


1>, vii. 1. It. 1; ]>. vii. 5. 1. H; T). vii. 5. 2 , pr. and 1 ; D. vii. 5. 7. 


Properly only things qtne in um non consumuntur could be 
the subject of ti servitude which consisted in using things only 
for a time; but as things qrne usu consumuntur, tliiugs that 
perish in the using, nrc things that may for the most part bo 
easily replaced by similar things of an equal quantity and 
quality, the senatus consultant alluded to in the text (the date 
of which is uncertain, but is probably not later than Augustus) 
permitted that things qu<e usu consumuntur should be made’ 
subject to a kind of usufruct by which they might be con¬ 
sumed at once, and then, on an event occurring by which a 
real usufruct would have expired, that is, the death or capitis 
deminutio of the usufructuary, they were to be replaced by 
similar thiflgs, or, what effected, the samo object in a different 
way, their pecuniary value was estimated on the commencement 
of this quasi-usufruct, as it is termed, and paid at its expira¬ 
tion. Ulpian gives the following as the terms of the senatus 
consultant: Ut omnium rerum, qua: in cujusque patrimonio 
esse const aret, ususfructus leqari possit. (D. vii. 5. 1.) 

It will be observed that the text includes garments, eesti- 
menta, among things of which there was only a quasi-usufruct, 
whereas the Digest twice speaks of them as things of which 
there was a real usufruct. (D. vii. 1. 15. 4; vii. 9. 9. 3.) They 
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were, in fact, one or the other according as it was the garments 
or their value, that was to he given to the owner of the nuda 
prop rictus at the-end of the usufruct, and this might depend 
on theintention of the parties or the nature of the materials. 

Satisdatur. The usufructuary not only guaranteed by a 
stipulation the replacement of the things or the payment of 
their value, but he procured a surety ( jidejussor) to guarantee 
it also. 

3. Finitur autem ususiructus morto 3. The usufruct terminates by the 
fructnarii, ct duabus capitis ileminu- death of the usufructuary, by two 

tionibus, maxima et media, et non kinds of capifts ticmhiufio, namely, tho 
utendo per modum et tempus: qua? greatest and the middle, anil also 
omnia nostra statuit constitutio. by not being used, according to tho 
Item finitur ususfructus, si domino manner, and during the time fixed; 
proprietatis ab usnfructuario cedatur nil which points have been decided 
(nam cedendo extranco nilnl agit) ; by our constitution, 'flic usufruct is 
vel ex contrario si fructuarins pro- also terminated if tho usufructuary 
prietatem rei aequisierit, qua* res surrenders it to tho owner of tho 
consolidate appellatur. Eo nmplius property (a cession to a stranger 
constat, si nodes incemlio consumpt.-e would not have this eflbcl); or, again, 
fuerint; vel etiam teme rnotu aut\itio by the usufructuary acquiring tho 
suocorruerint, c-xtingui u^umfruetum, property, winch is called consolida- 
et ne areie quidem usumfructum de- turn. Again, if a building is consumed 
beri. • by lire, or thrown down by an earth- 

1 quahe, or fulls through decay, the usu 

fruct of it is necessarily destroyed, 
nor does there remuin any usufruct 
due even of tlic soil on which it 
stood. 

C. iii. 33. UJ, pr. and 1,3; G.u. ii. 33. 

The text points out five ways in which the usufruct would 
terminate. J. By the natural or civil death ol‘the usufructuary. 
If the usufruct belonged to a city or corporation which could 
not die, it lasted for a hundred years, as being the extreme 
length of the duration of human^ life. (D. vii. 1. .50.) Pre¬ 
viously to Justinian the minima capitis deminulio extinguished 
a usufruct, because the person who underwent it was not tho 
same person in tho eyes of the law after undergoing it as ho 
was before ; lie commenced a now existence. Justinian altered 
the law in this respect (0. iii. 88. 10), and he also decided a 
question which had divided the jurists whether a usufruct 
acquired by a slavo or a* Jiliitsfamilias terminated on tho 
death of the slave, or death or capitis deminutio of the son, or 
whether it remained for the benefit of the master or father. 
He decided that, it should remain until the master or father’s 
natural or civil death, and further, that in the ease of a Jilius- 
fannlias, it should also continue for his benefit alter bis lather's 
death; so that the father had the usufruct for his life, and then 
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the son, if lie survived the father, had it for his life. (C. iii. 
88. 10. 17.) 

Non utvndo per modum et tempus. Secondly, the usufruc¬ 
tuary might lose the usufruct by not using it in the way agreed 
on by the parties during the time fixed by law. The usufruc¬ 
tuary might, for instance, have the use of a fundus for the 
summer, and if he used it only during the winter he would not 
use the usufruct of the fundus in the way it was given him, and 
this was equivalent to not using it at all; and if he did not 
exercise his right at any period previous to the time fixed by 
law, as that when the usufruct became extinct by non-usage, ( 
his right was gone. This time was, under the old law, one 
year when the usufruct affected moveables, and two years when 
the usufruct affected immoveables. If this period elapsed with¬ 
out the right being exorcised, the owner of the mida proprietas 
gained the usufruct by usucapion, Justinian altered this by 
fixing three years as the time for moveables, and ten or twenty 
years for immoveables, according as the person affected was 
present or absent. (Hee 'l’it. 0. 1.) The usufructuary was 
placed so far in the position of nil owner of a thing, that it 
required the same length of time to make him lose the usu¬ 
fruct as it did to make the owner lose the property. Hence it 
is said in the Code (iii. 88. 10. 1) that he was not to lose the 
usufruct unless (aUs exceptio ( i . e. of usucapion) usufructuario 
opponatur , qua 1 etiam si dominium rindicabat, poterat eum 
prwsentem cel absentem c.rclndcre. 

Non-usage and the minima capitis deminutio only affected 
rights already commenced; and in order to avoid their effects 
the usufruct was often given by legacy in sin (/ulus anuos , eel 
menses , eel dies. As a new usufruct thus began each year, 
month, or day, there could he no 11011 -usage for a longer time 
than the duration of each usufruct, and the minima capitis 
deminutio only affected the usufruct existing at the time it was 
undergone. (D. vii. 4. 1.1.) 

Si domino eedatur. Thirdly, the usufruct was lost if it was 
surrendered to the owner of the nuda proprietas. The words 
eedatur, and ccdendo belong, in the passage of Gnius from 
which this part of the section is taken, to the in jure cassia, 
the fictitious suit by which personal servitudes were given up 
in the time of Gains. As this mode of giving up servitudes to 
the dominus was obsolete, .less technical words would be more 
appropriate in the text. The usufructuary could not transfer the 
usufruct to another, because the usufruct attached to him per¬ 
sonally, and was to terminate by his death or capitis deminutio, 
and not by that of a stranger. He could allow mother to ex¬ 
ercise his right of taking the fruits until he himself died or lost 

p 
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the servitude, but this did not make that person the owner 
of the usufruct. 

The two other modes by which a usufruct might be lost, viz. 
consolidatio, when the usufruct was extinguished, qui res sun 
nemini servit, and the thing being consumed, that is, either 
really perishing, or having its substantia altered, need no ex¬ 
planation. 

Of course, if a usufruct was made conditionally, or for a 
limited time, it expired when the condition was accomplished 
or the time ended. 

Servitudes generally were extinguished in much the same 
’way as the particular servitude of usufruct. 1. By the de¬ 
struction of the thing—the res dominuns or tho res semens. 
2. By the same person becoming owner of the res dominuns 
and the res serriens , or, in oase of personal servitudes, of tho 
remainder of the proprietas and the servitude. ‘3. By the 
owner of the servitude permitting the person affected by it 
to do something which made the exercise of the right im¬ 
possible. 4. Lastly, by non-usage, there being, however, a 
remarkable difference in this respect between servitudes rusti- 
curum pnediorum and servitudes urbanorum pnediuru/n ; for 
ns the possession of the former w as not continuous, that is, tho 
right was not always being exercised, the mere non-usage of 
the right during the time fixed by law extinguished it; but ns 
the possession of the servitudes urbanorum pnediorum was con¬ 
tinuous, it was necessnrv that the owner of the res serriens 
should do something to break the possession, or, as it was 
termed by the jurist, usueapere libertatem (1) viii. 2. 0), i.e. 
to commence the liberation of the res serriens. as, for instance, 
to turn a stilfieidium away from bis premises ; and if this was 
acquiesced in during the time fixed by law, that, is, ten years 
for persons present and twenty for persons absent, the owner of 
the res dominant: could not afterwards claim his servitude. 

4. Cum autem finitus i'ueril inis- 4. When the usufruct i* entirely 
fructus, revertitur scilicet ad prupnc- extinguished, it is reunited to tho 
tatern, et ex eo tempore litidn- pro- property; and |he person who hud 
prietatis dominus iucipit plenum in tho bare ownership, begins thence 
re habere potestatem. forth to have full power over tho 

thing. 

Some texts hav ejnitus fuerit tot us ususfrurtus; for as the 
usufruct was divisible, portions of it might exist, and yet other 
portions have reverted to the owner of the nuda proprietas. 
Jt may be remarked that if two persons had a joint interest in 
tho same usufruct, and the usufruct was divided between them, 
when one died, his share went, not to the owner of tho nuda 
proprietas, but to his coproprietor. (D. vii. 2. 1.) 
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Tit. V. DE USU ET HABITATIONE. 


Iisdcm isiis modis quibus usus- 
fructus constituitur, etiain uudus usus 
cunstitui solet; iisdemque illis modis 
fimtur, quibus et ususfructus desinit. 


* The naked use is constituted by 
the same means as the usufruct; and 
is terminated by the same means that 
make the usufruct to cease. 


D. \ii. I. 3. 0. 

The use was a portion of the usufruct. The person to whom 
th is right was given could use the thing, but not take any of 
its fruits. He had the uudus usus (1). vii. 8. 1.), the bare use 
of the thing; and enjoyed all the advantages he could obtain 
from the use; but he could avail himself of nothing which 
the thing produced. lie could not, like the usufructuary, let, 
sell, or give the exercise of his right, for lie was excluded from 
taking what were termed frurtus ciriles, as much as from 
taking frurtus /tuturates. The jurists, however, modified in 
some degree the rigour of this principle; atid the owner of the 
use was allowed, in eases where the right would otherwise have 
produced no benefit whatever, or where it seemed right to jiut 
a favourable interpretation on the wording of a testament, to 
take as much of certain kinds of produce as was sufficient for 
bis daily wants. 


1. Milium aulein scilicet juris ost. in 
usu (plain in u^ufruclu. Nainque is 
ipn fundi nudum Indict Usinn, nihil 
ulterms habere intclligitur qiiam ut 
oleribus, piiniis, florilms, IVcnn, stra- 
menOs ct hgms ad usum quotidianuia 
utiitur. In co quoquo fundo luictcnus 
ci mornri licet, ut ucque domino fundi 
niolestus sit, neqae iis per quos opera 
ruslica hunt, impodiineuto: nec ulli 
alii jus quod liabet,, ant. loearo nut 
vcndcro ant gratis concodere potest; 
cum i> qm usiimfruclum haliet, potest 
lm c omnia faccre. 


1. TJic riglitof use is less extensive 
than that of usufruct; for he who 
has the naked use of lands, lias no¬ 
thing more than the right of taking 
herbs, fruit, flowers, hay, straw, and 
wood, sufficient for his daily supply. 
He is permitted to establish lnmself 
upon the land, so long as he neither 
annoys the owner, nor hinders those 
who are engaged in the cultivation of 
the soil, lie cannot let, or sell, or 
give gratuitously liis light to another, 
while a usufi actuary may. 


H. vii. 8. 10. 1 ; r>. vii. 8. Iff. 1 ; T>. \ii. 8. 11. 

The jurists differed as to the fructus of which a certain dtiily 
supply might he taken, and ns to whether it was necessarv that 
they should he consumed on the spot. (D. vii. 8. 10. 1 ; j). vii. 
8. i2. 1.) The station of the usuarius and the abundance of 
the fruits would make a difference in particular cases. 

The usuarius could prevent the owner as well as any one 
else from coining on land subject to a usus, except for the 
purpose of cultivating it. 
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Aut gratis co need ere, There would bo a sort of fractus in 
being able to gratify the wish of giving and of conferring a 
favour, instead of receiving a price. 

9. Item is qui ivilium u->um luibet, 9. He, who has the use of a house, 
haetenus jus habere intelligitur, ut hie, nothing more than the right of 
ipse tan turn habitet; nec hoe ju» ail inhabiting it hiniselt; for he cannot 
ftlium trauNforro potest, et \ix iveop ti.msl'er this right to another; anil it 
turn e^se videtur ut liospitem ei ivn- is not witliout considerable doubt that 
pore lice' ! ; sed cum uxore stm libe- it has been thought allowable that he 
risque suis, item lihertis, nec non aliis should receive a guest in tho liouse, 
libel is personis quilms non minus but lie may live m it with lus wife and 
quam sorvis utitur, liabitandi jus children, and freedmetij and other free 
liabet. lit eomeiuenter, si ad mulie- persons who may be attacliod to liis 
rein us us adiuin peitiueat, cum ln u - sei'Mce no less than his slaves are. 
nto ei habit are licet. A wife, it it is she who lias the use of 

the liotise, may li\o in it with her 
husband. 

Jh vii. ft. 9. 1 ; P. vii. 8. 1. 0. 8. 

The usuarius lmd the use of the whole tiling, and the owner 
could not make use of any part not used by the usuarius. 
(D. vii. H.-22. 1.) So,, tog, the right of as as was indivisible 
and could not he given in detached portions, as that of usufruct 
could he, to different persons. (D. vii. 8. 10.) But one person 
could have the use, and another the usufruct of the same thing. 
(I). vii. 8. l i. 3.) 

3. Ttein is ad quoin sorvi usus per- 3. So, (oo, bo who lias the u^o of a 

tinot, ipse tuntinumodo operis atque slave, lias only the right of himself 

iiiiiiisterio ojus uli potest : ad ahum using the labour and services of the 

vein nullo modo jus siuiin tiansfeire slave l’or lie is not permitted in am 

ei eoncessuni est. Idem scilicet jiu is way to transfer bis tight to anotbei. 
est et in jumentis. Ami it is the sumo with regard to 

beasts of burden. 

T). vii. 8. 19. 5, 0. 

Jpsc tantummodo uli potest; hut the wife or the husband 
might use the thing of which the use was given to the other, 
(i). vii. 8. 0.) 

4. Sed si pecorum, \eluti ovium, 4. Tf the use of a Hock or herd, ns, 

usus legatus sit, neque lucte ncquo for instance, of n flock of sheep, be 
agnis neque lana utetur usimrms, given as n legacy, the person who has 
quia ea in fructu sunt. IMano ad tho use cannot take tho milk, the 
stercorandum agmm suum pecoribus lambs, or the wool, for these nio 
uti potest. among the fruits, lint he may cer¬ 

tainly make use of the tlock to ma¬ 
nure his land. 

0. vii. «. 19. 9. 

As a flock was hardly o 1 any use if a person might not take 
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any of the fructus, the ttsnarius was allowed to have a little 
milk (modicum lac) when the asus had been constituted in a 
way to admit of a favourable interpretation. (D. vii. 12. 2.) 


5. Seel si cui haliitatio legafca sive 
nliquo in oil o constituta sit, neque 
usus vidotur neque ususfruetus, bed 
quasi propriurn aliquod jus. Quarn 
liabitationem habentibus, propter 
rerum utiliiatem, secundum Marcelli 
sententiam nostra deeisione promul- 
gatn, pormisimus non solum in ea 
degerc, sed etium ulus locale. 


IS. If the right of habitation is 
given to any one, either as a legacy 
or in any other way, this does not 
seem a use or a usufruct, hut a right 
that stands as it were by itself. From 
a regard to what is useful, and con¬ 
formably to an opinion of Mareellus, 
we have published a decision, by 
which we have permitted those who 
lia\e this right of habitation, not only 
themselves to inhabit the place over 
which the right extends, hut also to 
let to others the right of inhabit¬ 
ing it. 


T). \ ii. 8. 10; (’. iii. .‘h‘l. 

* 

The jurists bad doubted whether hahitntio was to be con¬ 
sidered a distinct servitude (1). iv. o. 10; 1). vii. 8. 10. 2), 
which .Justinian here pronounces it to be. So far as it. differed 
from the use, or, after .lustiniun gave the power of letting the 
house, from the usufruct, of the house, it differed by being 
an occupation allowed as a fact rather than ns a right, the 
creation of tins law, to which the incidences of a personal 
servitude would attach. Modestinus says of it, pot ins in facto 
t/na/n in jure cons is tit. (D. iv. 5. 10.) Thus, it did not 
cease by 11011 -usage or by the minima capitis deminutio. 
(D. vii. 8. 10.) 


0. Has* dc senilulibus ot usufrnctu 
et U-.U ot habitations dixissc Mifliciat; 
dc hereditate autem, ct ohhgalimu- 
bus, snis locis propmifiniH. K\po- 
suiinux suminatim quihus modis jure 
gentium res nobis acqniniiitur: modo 
\idcanms, quihus modis legilnno et 
ci\ih jure ucquirunliu' 


<i. Let it sutlico to have said thus 
much concerning servitudes, usu¬ 
fruct, use, and habitation. We shall 
treat of inheritances and obligations 
in their proper places. We have al¬ 
ready bnclli explained how things are 
acquired l»y the law of nations; let us 
now examine how they are acquired 
by the civil law. 


I). vii. 8. 10. 

Before quilting the subject of servitudes it is proper to ob¬ 
serve that, besides tho possessory interdicts by which the pos¬ 
session of servitudes was secured, there were two real actions 
by which a claim was made with regard to a servitude. By 
the one (actio in ram confessoria), the owner of tho servitude 
claimed to have his servitude protected, and the right to it pro¬ 
nounced to bo his, against any one who attempted to disturb 
him in his quasi-possession, or disputed his right By the 
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other ( actio in rem negatoria ), the owner of a thing over 
which another person claimed or exercised a servitudo himself 
claimed to have this tiling pronounced free from the servitude. 
It might seem as if this was rather a defence to an action for 
the servitude than itself a real action. But it was considered 
a substantive and independent action, because the owner of the 
dominium thereby vindicated his claim to a portion of it, 
namely, to the servitude which it was attempted to detach from 
the ownership. 

Justinian now returns to the examination of the modes in 


which things are acquired, and the sixth Title would properly 
follow the hitter part of the first. Before, however, we leave 
the subject of jura in re, we must notice three other kinds 
of Jura in re besides servitudes, of which the Institutes make 
no mention. These are the jus emph ytentiva rium , the jus 
superficinrinm, and the jus piy nor is. 

'J^he exact time when servitudes first became a part of Ho¬ 
man law is not easy to discover. The Twelve 'fables determine 
the width of a way, but there is nothing to show that this was 
intended to regulate the width of a way to which one person 
had a right over the hind of another, although, probably, the 
width assigned by the law of the Twelve fables was afterwards 
employed as the standard to regulate private ways. However, 
the nature of servitudes makes it almost certain that they must 
have very early been recognized by law ; and, at any rate, we 
learn that they were so long before the end of the Republic. 
The period at which the three jura in re, of which we have 
just spoken, were established as a part of law, can be ascer¬ 
tained more readily. The first, the jus emphgteu/irarium, 
though based on an institution of the civil law, yet only as¬ 
sumed its peculiar character in the time of the Lower Empire; 
the two others owed their existence to the printers. 

The jus emphyteuticarium , or, as it is more generally called, 
emphyteusis , was the right of enjoying all the fruits, and dis¬ 
posing, at pleasure, of the thing of another, subject to the pay¬ 
ment of' a yearly rent ( pensio, or canon) to the owner. Formerly 
the lands of the Roman people of municipalities, or the college 
of priests, used to be let for different terms of years, sometimes 
for a short term, such as that of five years, sometimes for a term 
amounting almost to a perpetuity, under the name of utjri 
vectigales. (Gai. iii. 14b.) Afterwards, the lands of private 
individuals were let in a similar manner, and were also com¬ 


prehended under the term agri vectigales. The emperors lot 
the patrimonial lands in a similar way, and these lands so let 
were termed emphyteutiraiii (C. xi. 58. til), a name arising 
.jrom there being a new ownership, or what almost amounted 
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to an ownership, engrafted {tv, tpvrtvtv) on the feal dominium. 
Either shortly before, or in the time of Justinian, the two 
rights, that of the uyer veciiyates, and that of emphyteusis , 
were united under the common name of emphyteusis, and sub¬ 
jected to particular regulations. 

Both lands and buildings could be subject to emphyteusis. 
(Nov. vii. 3. 1, 2.) The emphyteuta , as the person who en¬ 
joyed the right was termed, besides enjoying all the rights of 
an usufructuary, could dispose of the thing, or rather of his 
rights over it, in any way ho pleased (Nov. vii. 3. 2) ; he could 
create a servitude over it or mortgage it (D. xiii. 7. 10. 2) ; he 
had a real action (which, however, was $aid to be a utilis vin- 
dicatio , because he was not the owner, but only in the place 
of one) to defend or assert his rights; and at his death his 
right was transmitted to his heirs. (Nov. vii. 3.) 

lie was obliged to pay his pensio under any circumstances, 
whether he actually benefited by his emphyteusis or not, be¬ 
cause the payment of rent was an acknowledgment of the title 
of the dominus , He was also bound to use the thing over 
which bis right extended, so that it w ? as not deteriorated in 
value at the time his right expired. (Nov. vii. 3. 2.) 

The right of superficies was almost identical with that of 
emphyteusis, but applied only to the super/icies, that is, things 
built on the ground, not to the ground itself. It was the right 
of disposing freely of a building erected on another man’s soil 
without destroying it, subject to the payment of a yearly rent. 
(1). vi. 1. 71.) Jt must have been the creation of the /us 
pnetorium at a time when there was nothing like the emphy¬ 
teusis of buildings, nnd when it was only lands that were let as 
uyri vectiyulcs. The rights and duties of the superjieiarius, 
the person who enjoyed the right, may he gathered from those 
of the emphyteuticurius. 

The jus piyuoris was the right given to a creditor over a 
thing belonging to another, in order to secure the payment of 
u debt. When the thing over which the right was given passed 
into the possession of the creditor, the right of the creditor 
was expressed by the word piyuus ; when the thing remained 
in the hands of the debtor, the right of the creditor was ex¬ 
pressed by hypotheca. Sometimes only one or more particular 
things were under a hypotheca , sometimes all the property of 
the debtor. The right of the creditor extended only to the 
amount of his debt, hut nil the thing pledged was subject to 
his claim. The right might bo created by the mere agree¬ 
ment ol the parties, without any handing over or tradition of* 
the thing pledged to the creditor. (0. viii. 17. 2. 0.) Somo- 
tiincs the right was created by a magistrate, who gu\ c execution 
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to a creditor this means; and in many eases the law created 
what was called a hypothec a foci la over the property, ns, lor 
instance, over the property of a tutor in favour of the pupil, 
and over the property of a husband, that the dowry of the 
■wife might be restored. 

The creditor had the right (1) of selling (D. xx. 5) or 
pledging (0. viii. 21) the tiling pledged : (2) of satisfying his 
own claim before that of any one else out of the proceeds of 
the sale, ''r of the money obtained by pledging the thing : 
(3) of having himself constituted owner of the thing if no 
purchaser could be found for the thing; (4) of bringing a real 
action (termed the aetjo quasi-serciana ) against any one who 
unlawfully detained the thing pledged to him. 

If the same thing was pledged to different creditors, the one 
to whom it was first pledged had generally a preference, potior 
tempore , potior jure. But there were certain hypothecs which 
had special privileges attached to them, and which had a first 
claim on the property of the debtor, such as the hypotheea of 
the J/scus or imperial treasury for the payment of taxes {0. iv. 
40. 1), and that of a wife for her dowry (U. viii. 14. 12) ; and 
hypotheea■ which were created by an instrument publicly re¬ 
gistered had a preference over others by a constitution of Leo. 
(0. viii. 18. II.) 


Tit. VI. BE USUCAFIONIBUS, ET LONGI 
TEMPOUIS POSSESSION!BUB. 


Jure chili const!tutum fuerat, ut 
qui bona fide ab eo qui dominus non 
erat, cum crediderit eum dominuin 
esse, rein ement vel ex domitionc 
aliave quavis justa causa accepcrit, is 
earn rern, si mobilis erat anno ubique, 
si immobilis biennio tantum in imlieo 
solo usucapiat, ne rerum doniinia in 
incerto essent. Kt cum hocplaciuun 
erat putantibua antiquioribus dominis 
uufficere ad inqwirendas res suas prir- 
fata tempora, nobis nielior sententia 
sedit, ne domini malurius suis rebus 
defraudentur, neque certo loco bene- 
ficium hoc concludatur. Kt ideo con- 
stitutionem super hoc prornulgavi- 
mus, qua cautum est ut res quidem 
mobiles per trienniuin, immobiles 
vero per longi temporis possessionem 
ficl est, inter prasentes decennio, 
inter absentes viginti annis) usu- 


By tlie civil law it was provided, 
that if any one by purchase, gift, or 
any other legal moans, had bona Jitlr 
received ft thing from a person who 
was not the owner, but whom lie 
thought to be so, he should acquire 
this thing by use if lie held it for one 
year, if it were a moveable, where- 
ever it might he, or for two years, if 
it were an immoveable, but this only 
if it were in the solum Itnlicum ; the 
object of this provision being to pre¬ 
vent the ownership of things remain¬ 
ing in uncertainty. Such was iho 
decision of the ancients, who thought 
the limes we have mentioned suffi¬ 
cient for owners to search for their 
property, but we have come to amucli 
better decision, from a wish to pre¬ 
vent owners being despoiled of their 
property too quickly, and to prevent 
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capiftntur; et his mo<lis non solum the benefit of this mode of acquisi- 
in Italia, sed in omni terra qute tion being confined to any particular 
nostro imperio gnbernatur, dominia locality. We have accordingly pub- 
rerumjusta causa possession^ prac- libbed a constitution providing that 
cedeutc acquirantur. moveables shall be acquired by a use 

extending for three years, and im¬ 
moveables by the “ possession of long 
time,” that is, ten years for persons 
present, and twenty for persons ab¬ 
sent ; and that by these means, 
provided a just cause of possession 
precede, the ownership of things may 
be acquired, not only in Italy, but in 
every country subject to our empire. 

Gai. ii. -12-41. 4C; D. xli. 3. 1 ; C. vii. 35. 

The subject of possrssio is only treated indirectly in the 
Institutes, and it is necessary to have a general conception of 
the meaning of the term before proceeding to examine the 
mode of acquiring property called usucapion. 

By j/ossessio is meant primarily mere detention, i.e. the 
physical apprehension of a thing. If the possessor adds the 
intention {animus) of holding the thing as his own and of 
exercising over it all the rights of an owner, then he has legal 
possession of it as opposed to the mere physical possession 
involved in simple detention. When a person had legal pos¬ 
session of a thing he was protected in his possession against 
any one who had not a better title to possess, and in order to 
protect him the pnetor granted him an interdict. If his pos¬ 
session was not founded on force or fraud, and had been 
acquired by a legal mode of acquisition, then it ripened, 
after a length of time laid down by law, into full ownership, 
and the process by which the change was effected was termed 
usueaj/io . Thus the meaning of the term legal or juristical 
possession, the protection of the rights of the possessor by 
the interdicts, and the transmutation under certain circum¬ 
stances of po.ssessio into ownership by the lapse of time, arc 
the three main points on which attention has to be fixed in 
examining the subject of possessio. 

The two requisites of legal possession are briefly summed 
up in the words “ apprvhensio ” and animus. The apprehen¬ 
sion of a corporeal thing means such a dealing with it as 
enables the person apprehending to deal with the thing at bis 
pleasure. Thus a person who enters on part of a piece of 
land 1ms possession of the whole because it is at his pleasure 
to go to any part of it. A person who has the key of a 
granary has the means of going into the granary. The 
animus means the intention of the possessor to hold the thing 



218 


LIB. II. TIT. VI. 


possessed as his own, and not as n person to whom a thing has 
been pledged holds the thing, for he holds it avowedly as 
belonging to another ( alieno nomine). 

Tho edict fixed certain eases in which the preetor would 
himself at once give a decision and pronounce what was to he 
done without sending the case to be examined by a judex, and 
the order of the praetor thus given was called an interdict (see 
Bk. iv. Tit. 16). What was termed an interdictum retinendw 
possessio>'is was granted to a person whose possession had 
been disturbed or threatened with disturbance, and an inter¬ 
dictum recuperandw possession is was granted to a person who 
had been forcibly ejected from his possession. Any person in 
possession was entitled to these interdicts against every one 
who could not show that he had a better title. 

Whenever a person possessed a thing as a matter of fact, 
with the intention of treating it as if he were tho owner, 
that is, as if it belonged to him, the possessor had a right 
to the interdicts that protected his possession. But it was 
only when tho possession was bona Jide and e.r Just a causa 
that the operation of usucapion would transmute his posses¬ 
sion into ownership, that is, the possessor must have com¬ 
menced his possession, thinking he had a real right to possess,, 
and have acquired it by a recognized legal method of acquiring 
property. A possessio which was commenced under these 
circumstances was changed into dominium by lapse of time, 
and tho time required, as fixed hv the law of the Twelve Tables, 
was two years if the thing possessed was an immoveable, and 
one year if it were a moveable. The operation of usucapion 
was of the greatest importance in the system of Homan law. 
Things that being res mancipi ought to have been conveyed 
by mancipation, but had been conveyed without the necessary 
ceremony, were not legally passed in ownership to the person 
# to whom they were nominally conveyed. But the very short 
time requisite for the operation of usucapion quickly changed 
the possession into dominium, and thus ended tho separation 
of the legal and beneficial interests. And, generally, when the 
prsetor gave the possession of property where he could not by 
strict law give the ownership, that is, when he exercised his 
equitable jurisdiction, the operation of usucapio soon con¬ 
verted the possessor bottom m into tho full legal do min us. 

In order that the ownership of a thing should be acquired 
by usucapion it was of course necessary that the thing itself 
should be susceptible of being held in dominio. There was 
no ownership possible, for instance, in the case of the solum 
provinciate , and, therefore, no usucapion. The emperor or 
the people were owners of the soil, and tho actual occupier of 
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land in the provinces could not be the owner; he could only 
be protected in the possession of it; and the prectors protected 
his possession against the 'claim of any one asserting himself 
to be the rightful possessor, by permitting the possessor, when 
he had held the land for ten years, if he and the claimant had 
during that time inhabited the same province (inter prte- 
sentes), or when he had hold it for twenty years, if they had 
not, to repel the action by an exception, which, as being, placed 
at the beginning of the intentio, was termed a prtescriptio (see 
Introd. sec. 101), and would probably be in this form: Ea 
res again r, cujus non est longi temporis prtescriptio ; and 
this prescription or exception (for the terms may be used in¬ 
differently, as it was only in the early times of the construction 
of the formula that such a defence was really placed at the 
beginning of the intentio ), if found to be true in fact, made 
the possessor quite secure. 

This prescription, however, had not exactly the same effect 
as usucapion. In the first place, it did not make the person 
owner of the immoveable, for nothing could do that with respect 
to the solum provinciate. Secondly, if an action was brought 
by the real owner, the usucapion was not interrupted until 
judgment had been given against the possessor (D. xli. 4. 2. 21) ; 
whereas if an action was brought against the possessor of an 
immoveable in the solum provinciate, the prtescriptio longi 
temporis was of no avail unless the time required had expired 
bo loro the proceeding had reached that stage termed the litis 
eontestatio. (See Introd. sec. 105.) Lastly, the effect of the 
pnescriptio longi temporis was in one way more favourable to 
the possessor than that of usucapion; for the person who 
acquired a thing by usucapion acquired it with all its liabilities 
and charges; whereas the prtescriptio longi temporis was a 
good plea to the action of a person who claimed to have aright 
over the thing, as, for instance, a right of servitude or rnort-* 
gage, so that the possessor who could use this plea had the 
thing he possessed quite free from any liability or charge 
anterior to the commencement of his possession. (D. xli. 6. 
44. 5 ; JI. xliv. ;1. 12.) 

In the time of Justinian all difference between the solum 
Italicum and the solum provinciate was done away. The text 
furnishes us with a brief statement of the change made in the 
effect of possession. Under Justinian possession during three 
years (called, however, usucapion in this case—see parag. 12* 
of this Title) gave the ownership of moveables; possession 
during ten years if the parties wore present, or twenty if they 
were absent, gave the ownership of immoveable?- Thus the 
length of possession no longer afforded merely a means of re- 
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pelling an action, but conferred the dominium, although the 
word pnescriptio was used to express the process. See parag. 
5, Title 0 of this Book. 


1. Sed aliquando, etiamsi maxima 
quis bona fide rem possederit, non 
tamen illi usucapio nllo tempore pro- 
eedit, veluti si quis liberum hoimnem 
vel rem sacram vcl rdigiosam vel 
servum fugitivum possideat. 


1. Sometimes, however, although 
tlie thing be possessed witli perfect 
good faith, yet use, however long, will 
never give the property; as, for in¬ 
stance, when the possession is of a 
free person, a thing sacred or reli¬ 
gious, or a fugitive slave. 


Gat. ii. 15. IS. 

The Institutes now proceed to speak of the exceptions to the 
rule of acquisition by use. These exceptions arise from two 
sources : cither the thing which we have possessed is in its 
nature incapable of being acquired by use, or there is some¬ 
thing in the mode in which it has come into our possession 
which prevents length of possession having its ordinary effect. 

No incorporeal thing could be acquired by usucapion, but 
long quasi-possession was protected by pnrtorian actions and 
interdicts. We have mentioned, in the note to Tit. 0. 4, that 
it is a subject of some doubt whether, either before Justinian 
or by his legislation, the possession of ten or twenty years 
gave the ownership of servitudes. If it. did not, then, proba¬ 
bly, at no time of Roman law was the property in incorporeal 
things ever transferred by length of quasi-possession. 

The fugitive slave could not he acquired by use, because he 
was considered to have robbed his muster of his interest in him 
by his flight, sui furtum J'acere intellitjetur. (I). xhii. 2. (10 .) 


2. Furtivn* quoqiie res, et quin vi 
posseabH- sunt, nee si pni'dicto longo 
tempore bona fide possess^- tueruit, 
usucapi possunt: nani fiirtivarum 
rerum lex duodeeim tahularuui et lex 
Atinia inhibent usucapirmem ; vi posi 
sessarum, lex Julia et I’iautia. 


2. Things stolen, or seized by vio¬ 
lence, cannot be acquired In use, 
although they have been possessed 
bona Jirlc during the length of limo 
above prescribed; for such acquisi¬ 
tion is prohibited, as to things stolen, 
by tlie law of the Twelve Tables, ami 
by the Itx Afinin ; ns to things seized 
by violence, by the lex Julia i t Pluutin. 


G.w. ii. 45; I). xli. 3. 4-0. 

The lex Atinia was a plebiscitum named after its proposer 
Atinius Labeo, 557 a.u.c. The lex Plautia , proposed by 
M. Plautius, was passed 005 a.u.c. We know nothing of the 
lex Julia here mentioned, except that its name makes it 
probable that it was passed in the time of Augustus ; it rnay 
possibly be the lex Julia de vi public a mu privata referred 
to in Book iv. Tit. 18. 8. 
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3. Quod Autcm dictum est, furti- 3. When it is said that the acquisi- 
vartini et vi possessarum rerum usu- tiou by use of things stolen or seized 
capionem per leges prohibitam esse, by violence is prohibited by these 
non eo perlinet lit ne ipse fur quive laws, it is not meant that the thief 
per vim possidet, usucapere possit himself, or ho who possesses himself 
(nam his alia ratione usueapio non of the thing by violence, is unable 
competit, quia scilicet mala title poa- to acquire the property, for another 
hide.nl) ; sed ne ullus alius, quamvis reason prevents them, namely, that 
nb eis bona fide einerit vul ex alia their possession is mala fide; but no 
causa acceperit, usucapiendi jus ha- one else, allhough he has in good 
beat. Undo in rebus mubilibus non faith purchased, or taken in any way 
facile procedit ut borne fidci pos- from them, is able to acquire the 
ses'.ori usueapio coinpetat: nam qui property by use. 'Whence, as to move- 
alienain rem vendit vel ex alia causa aides, it docs not often happen that a 
tradit, fuitum ejus commiiut. buna fide possessor gains the property 

iu them by use. For whenever any 
one sells, or makes over for any other 
reason, a thing belonging to another, 
it is a theft. 

Gat. ii. 40, 50. 

Iii the case of moveables everything sold or delivered oVer 
by a person who knew himself not to be the owner was consi¬ 
dered stolen, and therefore could not be acquired by use; and 
it could not often happen that a person who was not the real 
owner could sell or deliver a moveable, thinking himself to be 
the owner. 

4. Scd tnrncn id aliquando alitor sc 4. Sometimes, however, it is otlier- 

habet. Nam si bores rem defuncto wise; for, if an heir, supposing a 
coimnodatam aut Ioeatam vel apud thing lent or let to the deceased, or 
cum deposilam, existimans heredita- deposited with him to be a part of the 
nam esse, bona lido aecipienli vendi- inheritance, sells or gives it as a gift 
dent ant donaverit out delis nomine or dowry to a person who receives it 
dederit, quin is qui acceperit usiicn- bona fide, there is no doubt that the 
pore possit, diibium non est; quippe person receiving it may acquire the 
eu res in furti vitium non eeeiderit, property in it by use; for the thing 
cum utiqtie bores qui liona fide tain- is not tainted with the vice of theft, 
quum siiaui alienavcril, fuitum non as the heir who has bona fide alienated 
commiltit. it as his own, has not been guilty of 

a tlieft. 

Gai. ii. 50. 

5. Item si is ad quern aneillie, ustts- 5. So if the usufructuary of a fe- 

fructus perlinet, partum sitnm esse male slave sells or gives away her 
credeus vendidorit aut donaverit, fur- child, believing it to be his property, 
turn non commiM.it; fnrtum eniinsino he does not commit theft; for there 
allectu furaiuli non couunittitur. is no theft, without the intention to 

commit theft. 

Gai. ii. 50. 

Iii such a case the usufructuary would make a legal mistake, 
hut would not act with n criminal intention. 
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G. Aliis quoque modis accidere po- 6. It may also happen in various 
test, ut qnis sine vitio furti rem alie- other ways, that a man may transfer 
nam ad aliquem transferat, et t'fliciat a thing belonging to another without 
ut a possessore usucapiatur. committing a theft, so that the pos¬ 

sessor’acquires the property in it by 
use. 

Gai. ii. 00. 

As, for instance, if a person who was not heir thought that 
he was (D. xli. 3. 30. I), and sold a thing which was part of 
the inheritance ; or if a person took possession of a thing 
which he believed the owner had intended to abandon. (1). xli. 
7. 4.) 

7. Quod autom ad eas re« quie solo 7. As to immoveables, it may more 
continentur, expediting procedit: ut easily happen that a person may, 
si quis loci vacant is possessionem, without violence. take possession of 
propter abserttiam aut nogligentiam a place vacant bv the absence or neg- 
domini aut quia sine succos-ore do- hgenee of the owner, or by his having 
cesserit, sine vi naneiscatur. Qni, died without a successor; and although 
quamvis ipse mala fide possidet, quia lus possession is nni/u fi</c since Im 
intelligit se nlienuin fniidum oceu- knows that he has seized on land imt 
passe, tamen si alii bona fide aeeipi- belonging to Jnni, vet if ho transfers 
enti, tradiderit, poteiit ei longa pos- it to a person wdio receives it bona 
sessiono res acquiri, quia neque fur- fnlc, this person will acquire tlie pro- 
tivum neque vi possessum apeeperit. perfy in it by long possession, as the 
Abolitaest eniin quoruradam veteium thing he receives has neither been 
sententia, existimanliurn etiam fundi stolen nor seized by violence. The 
loeivo furtum fieri; et eorum qui res opinion of the ancients, who thought 
soli possederint, principulibus eonsti- that tin re could he a theft of a pitoe 
tutionibus prospicilur ne cui longa et of land or a place, is now abandoned, 
indubitata possessio aufern debeat. and there are imperial constitutions 

winch provide that no possessor of 
an immoveable shall he deprived of 
the benefit of a long and undoubted 
possession. 

Gai. ii. ol; 0. vii. Gd. 1, 2. 

If things immoveable could have been stolen, as was the 
opinion of Stibinus (AuL.GELL.xi. J8), the acquisition of im¬ 
moveables by length of possession would have been ns difficult 
as that of moveables; but as the bonajidvs of the actual pos¬ 
sessor cured the mala Jides of the first person who began the 
possession, it might very well happen that the property in 
immoveables should be gained in this way. By Novel 119 
(cap. 7), a.d. 542, Justinian altered this, and only allowed tbo 
title by possession during ten or twenty years where the true 
owner was aware of his right, and of the transfer to the bona 
Jide possessor; otherwise the right of ownership was not 
gained until after a possession of thirty years. 
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8. Aliquando etiam furtiva vel vi 
possessa res usucapi potent, veluti si 
in (loinini potestatem roversa fuerit; 
tunc enim, vitio rei purgato, procedit 
ejus usucapio. 


8. Sometimes even a thing stolen 
or seized by violence may be acquired 
by use; for instance, if it has come 
back into the power of its owner, for 
then, the vice being purged, the ac¬ 
quisition by use may take place. 


D. xli. 3. 4. 0. 


In order that a thing once stolen should, after again falling 
under' the power of its owner, be capable of being acquired by 
a hoiia Jlde possessor, it was necessary that the owner of the 
thing should recover it as a thing belonging to liimself. If be 
purchased it, not knowing that it belonged to him, the vice or 

(D. xli. 3. 4. 6.) 

9. Things belonging to our Jiscus 
cannot be acquired by use. Hut Pa- 
piman has given his opinion that if, 
before bona vacantia rfUve been re¬ 
ported to the Jiscus, a bona fide pur¬ 
chaser receives any of them, he can 
acquire the property by use. And 
the Emperor Antoninus Pius, and the 
Emperors Severus arid .Antoninus, 
have issued rescripts in accordance 
with this opinion. 

T). xli. :l. 18. •>. 

Bona vacantia was the term used to express the property 
of persons who died without successors. These goods belonged 
to \\w jiscus previously to being reported by the officers of the 
treasury (II. xlix. 14. 1. 1), but up to that time they could bo 
acquired by usucapion. 


taint of theft was not purged. 

9. Kes fisoi nostri usucapi non 
potest; sod Papininnus scripsit, bonis 
vacautibus fisco nondurn nuntiatis, 
bona iiile cunptorem traditam si hi rein 
ex his bonis usuciipcre posse; et 
its dims Pius, et divi Severus et An¬ 
toninus res cripsci unt. 


10. Novissiuie sciendum est, rent 
tnlem esse debere ut in fte non ha- 
heat i itium, ut a home fidci empt,ore 
UMicnpi possit, vel qui ex alia justa 
causa possidet. 


10. Lastly, it is to be observed that 
a thing must be tainted with no vice, 
that the bona Jidc purchaser or person 
who possesses it from any other just 
cause may acquire it by use. 


D. xl. 1. 3. 24. 

The word vieo, ns used here with reference to ncqulsilipu by 
use, includes every obstacle that prevented a thing being ac¬ 
quired by length of possession. First, the thing itself might 
be such as to bo incapable of being acquired by use; to the 
instances of such things given above in paragraphs 1 and 9 
may be added things belonging to pupils or to persons below 
the ago of twenty-five years (0. vii. 35. 3), and things forming 
part of a dowry, uuless the term of usucapion had begun to run 
before the marriage. (D. xxiii. 5. 16 ; 0. v. 12. 30.) Secondly, 
it was necessary that the thing should be possessid ex junta 
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causa , and if it was not, there would be ritium in the posses¬ 
sion. By this it was meant that it must have come into the 
power of the possessor by a means, such as sale or gift, which 
was recognized by law as a good foundation for the transfer of 
ownership. It might have done so, and yet no title be ac¬ 
quired to the ownership, except by usucapion : the person who 
transferred it might-not have been the real owner; the person 
who received it might not have had a right to do so ; or, tho 
thing itself might not have been capable of being acquired by 
mere possession. 

The Digest (xli. 1, and soq.) gives a long series of Tyles in 
which the se\eral juntie causa- of possession nro examined 
separately, and the different characters in which a person pos¬ 
sessed arc treated of. Thus, a person might possess pro 
v nipt ore as having bought the thing; pro donate , as having 
received it as a gilt; pro dote, as having received it in dowry ; 
pro solut * as the payment of a debt; pro dcrclicto, as having 
taken it when abandoned by its owner. In any of these cases 
the person who sold, gave, or abandoned the tiling, might 
not have been the real owner, and then the possessor could 
only acquire the property in the thing by use; or again, be 
might possess pro legato, and then if lie was not the person 
to whom the legacy imd really been left, or if the legacy bad 
been revoked, lie might acquire by use the property in the 
thing. In this case it was not the testator not being the pro¬ 
prietor that made the possessor not* the true owner, but it was 
Ft is having no right to have the possession of the thing. Again, 
ho might possess a thing pro suo, a general term specially em¬ 
ployed to denote the possession of fractus gathered bona Jidc , 
or that of res nullius , such as wild animals. If he took pos¬ 
session of an animal, naturally wild, which had been tamed, 
and possessed it pro suo, he did not at once acquire the pro¬ 
perty in it, because it was not of a nature, since it hud ceased 
to be wild, to bo acquired by mere possession, but lie became 
the owner by use. (D. xli. 10; D. xli. 2. 0. 21.) 

Thirdly, it was necessary that there should be bona Jides; 
the posse.vau* must be quite ignorant of that which there was 
faulty in the manner he had gained possession. No ignorance 
ol a leading principle of law, such as that a person below tho 
age of puberty could not alienate his goods (1). xxii. 0. 4 ; 
D. xli. 0. 01), nor any wilful ignorance of facts, would be per¬ 
mitted as the commencement of usucapion. (D. xxii. 0. (i.) 
But if a person was only ignorant of a fact, of which it was 
excusatjFe he should bo ignorant, as that a vendor was under 
the age of puberty, his possession was bona t /ide. In the case 
of sale, it was necessary that this bona Jides should exist at 
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the moment of the contract being made, and also at that of its 
being performed (D. xli. 8. 48), and in every case it was neces¬ 
sary it should exist at the commencement of possession. . But 
after the possession was once commenced bona Jide, a subse¬ 


quent knowledge of the real j 
si on. 

11. Error autem falsa- causre usn- 
capionem non parit: veluti si quis, 
cum non emerit, emisse so existimans 
possidoat; vel cum ei donatum non 
fuorit, quasi ex donatione possideat. 


sts did not vitiate the posscs- 

11. But the mistake of thinking a 
false cause of possession is just, does 
not give rise to acquisition by use. 
As, for instance, if any one possesses 
in the belief that he lias bought, when 
lie lias not bought, or that he has re¬ 
ceived a gift, when no gift has really 
been made to him. 


I). xli. 3. 27. 

Supposing ft person who thought that he had acquired ex junta 
causa had not, supposing, for instance, he thought a person in¬ 
tended to give him a thing who did not, or if ho had received a 
thing in payment of a debt, while really no debt was due to him, 
the question naturally suggested itself whether the imperfection 
in the possession could be cured by bona Jides , that is, an honest 
belief that the causa was junta, that a gift had been made, or 
that a debt was due. The question had been much debated by 
the jurists, and Justinian here decides it by declaring that the 
imperfection could not be so cured, and that if the possessor 
lmd been mistaken in this respect, length of possession would 
not prolit him. We learn, however, from the Digest, that 
where it was with respect to an act of some one through whom 
the possessor believed his title to have been gained, as his pro¬ 
curator or slave, or the person whose heir lie was, that the mis¬ 
take was made, the possessor could acquire by use. (D. xli. 4. 
11.) 11, for instance, the possessor believed that his procurator 
hud bought a thing for him, although he might not have done 
so, the possessor Mas not prevented by this mistake from 
acquiring by use. 

12. Diutina pnsseasioqmr prode«sc 
cn'pcrat dcfuncto, ftl heredi et bono- 
l uiii possession conlinuatur, licet ipse 
prn-diuin nlionuin. Quod si illo 
initium justum non hnbuit, hcredi et 
honoruin possossori, licet ignorant), 
possessio non prodost. Quod nostra 
eonstitulio similiter ct in usucapioni- 
bus observari constituit, ut tempora 
continuentur. 


Q 


12. Long possession, which lias 
begun to reckon in favonr of the 
deceased, is continued in favour of 
the heir or bonorum possessor, al¬ 
though he may know that the im¬ 
moveable belongs to another person ; 
but if the deceased commenced hia 
possession mala fide , the possession 
does not profit the heir or bonorum 
possessor , although ignorant of this. 
And our constitution has enacted the 
same with respect to usucapions, in 
which the benefit of possession is to 
be in like manner cotltin led. 
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D. xli. 4. 2. 10; D. xliv. 5. II; C. vii. 31. 

Persons who possessed pro he rede or pro possessore, that is, 
as hofiorum possessores, did not themselves begin a new usuca- 
pi6n, but continued the persona of the deceased, and were 
placed in the same position with reference to anything which 
he had possessed, as if he had himself continued to possess it. 
If the deceased had possessed the thing pro e nipt ore or pro 
donato, the he res or honor um possessor continued to possess 
it in the same way, and added to the time of his possession 
the time during which the deceased had possessed it. 

Similiter in usucapionihus, i. c. the continuation of posses¬ 
sion by tho heir shall apply to the usucapion of moveables by 
three years’ possession. 

13. Inter vemUtorem quoque et 13. Between the buyer ami the 
emptorem eonjungi tempera divi Sc- seller too, tho Emperors Sevcrus and 
verus et Antoninus resenpserunt. Antoninus have decided by rescript 

that their several times of possession 
shall be reckoned together. 

D. xli. 4. 2. 20.. 

Persons who were merely successors of others in holding 
particular things by sale, gift, legacy, Arc., did not of course 
continue the possession, for they did not continue tho person, 
of their predecessor. But if both the possession of their prede¬ 
cessor, and their own, was such as to give rise to usucapion, the 
times of the two possessions were added together. If there was 
something to prevent this in the possession of their predeces¬ 
sors, their own possession was the first commencement of the 
usucapion. 

The interruption of usucapion was termed usurpatio. (1). 
xli. 3. 2.) It might take place in various ways. The thing 
itself might be taken away from the possessor, or, if it was an 
immoveable, he might be expelled from it (D. xli. 3. 5); or it 
might become impossible, from physical causes, such as an in¬ 
road of the sea, to occupy it (1). xli. 2. 3. 17); or, again, the 
possessor might fall into the power of the cnen^, and he would 
not be reinstated in his possession by postliminium, for pos¬ 
session was a fact, and as he had ceased to possess, as a matter 
of fact, he could only begin a new possession by again possess¬ 
ing the thing (D. xlix. 15. 12. 2); or the interruption might be 
what was termed civil, that is, be produced by an action to 
contest the right, and with respect to this Justinian (C. vii. 33. 
10) made the time of the first raising of the controversy ( mo/a 
controversy a ) the period of interruption, instead of the litis 
contestatio , which had no place in the civil process of his Lime. 

There was*also a prescription or possession,-termed lomjissimi 
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temp or is. If there was a possession for thirty, years, or, in 
the ease of ecclesiastical property, for forty years, whatever 
ritium or obstacle there might be to the acquisition by use, 
for instance, theft, violence, absence of justa causa, or mala 
Jides, the possessor could, before the*time of Justinian, repel 
actions brought to claim the thing, and, after his legislation. 


became the legal owner. (C. 

14. Edicto divi Marci cavetur, cum 
qui a fiseo rera alienam emit, si post 
venditionem quinquennium prieteri- 
erit, posse dominum rei per cxceptio- 
nem repellere. Constitutio autem 
diva? memorial Zenonis bene pro- 
spexit iis qui a fisco per v,enditionem 
aut donationem vel alium titulum ali- 
quid accipiunt, ut ipsi quidem securi 
Matim fiant, et viotorea existant, si\e 
experiantuv sive conveniantur; ad- 
versus autem sacratissimum a»rarium 
usque ad quadriounium liceat inten- 
dere iis, qui pro dominio vel hypo- 
theca earnm rerum qua* alienate 
sunt, putavurint sibi quasdam com- 
petere actiones. Nostra autem di\ina 
constitutio quain^nupcr promulgavi- 
mus, etiam do iis qui a nostra vel 
venerabilis Aligns tie domo aliquid 
aeceperint, luce statuit qua- in liseali- 
bus nlienatiombus pra'fata Zenoniana 
constitutione continontur. 


vii. 39.) 

14. It is provided by an edict of tlie 
Emperor Marcus, that a person who 
has purchased from the Jiscus a thing 
belonging to auother person, may 
repel the owner of the thing by an 
exception, if five years have elapsed 
since the sale. But a constitution 
of Zeno of sacred memory has com¬ 
pletely protected those who receive 
anything from the Jiscus by sale, gift, 
or any other title, by providing that 
they themselves are to be at once se¬ 
cure, and made certain of success, 
whether they, sue or are themselves 
sued, in an action. AVliile they who 
think that they have a ground of 
action for the rights of ownership or 
mortgage over the things alienated, 
may bring an action against the sa¬ 
cred treasury within four years. An 
imperial constitution, which we our¬ 
selves have recently published, ex¬ 
tends to those who have received as 
a gift anything from our palace, or 
that of the empress, the provision of 
the constitution of Zeno, relative to 
the alienations of the Jiscus. 


C, ii. 37. 3; C. vii. 37. 2. 2. 

As Theophilus points cut, the privilege really conceded by the 
constitution of Marcus Aurelius was, that no possession, if the 
tiling bad been received from tlic Jiscus, should be attacked 
after five years had elapsed, however otherwise open to “attack. 
If not otherwise open to attack, the time of usuenpion, being so 
much shorter than five years, would give the property before 
the time fixed by the constitution had arrived. 


Tit. VII. DE DONATIONIBUS. 


Est et aliiul genus acquisitions 
donatio. Donatinnum autem duo sunt 
genera, mortis causa, et non mortis 
causa. 

D. I. 50. 

The phraso dono dare was 


There is, again, another mode of 
acquiring property, donation, df which 
there are two kinds, donation mortis 
causa and donation not mortis causa. 
10. 07. 

appropriated in Homan law to 

Q 2 
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the mode of transferring property by gift; dare signifying that 
the whole property in the thing was passed, by delivery, and 
dono expressing the motive from which the delivery was made. 
(See Vat. Fragm. 275. 281. 283.) Viewed in its simple form, 
gift is not a peculiar mode of acquisition, but an acquisition 
by delivery with a particular motive for the transfer; but we 
shall see that in one species of donatio mortis causa, gift was 
really a peculiar mode of acquisition. 


1. Mortis causa donatio e»t, qua* 
propter mortis fit suspicionem : cum 
quis ita don at ut, si quid humanitus 
ei contigiaset, haberet is qui accipit; 
sin antera supervixisset is qui dona- 
Yit, reeiperet, vel si eum donationis 
pomituisset, aut prior decesserit is 
cui donatum sit. Hie mortis causa 
donationes ad exempluin legatorum 
redacUe sunt per omnia. Nam cum 
prudentibus ambiguum fuerat, utruni 
donationis an legati instar earn obli- 
nere oporteret, et utriusque causre 
qurcdain habebat insignia, et alii ad 
aliud genus earn retrahebant, a nobis 
constitution est ut per omnia fere 
logatis connumeretur, et sic procedat 
quemndmodiim nostra constitutioeam 
formavit. Et in summa mortis causa 
donatio est, cum magis sc quis velit 
liabere qttam cum cui donat, magis 
que eum cui donat quam lieredcm 
suum. Sic et apud Homerum T’cle- 
lmu hiis donat I’meo :— 

II tipaC, oi ydp r’ iftptv birtos eurat 
ra8f cpya, 

Et KfV (’pi pvr)fTTrjp(s dyrjvopCS (V 
ptyupotm 

Audpij KTttvavrcs , naTpoiia ndvra 
todvovrat , 

Awroi» (\avrd ae fiovkop ’ iitavpiptv, 
r} Tiva Tfovdf 

Et 8t k iyiii t out out t tpbvov tent icfjpa 
<f>VT(v<ra>, 

At, Tore pot xalpovTt (fx'pttv irpbs 
dot para \aiptov. 


J. A donation mortis causa is that 
which is made to meet the case of 
death, as when anything is given 
upon condition, that, if any fatal acci¬ 
dent befalls the donor, the person to 
whom it is given shall have it as 
his own; but if the donor should 
survive, or if he should repent of 
having made the gift, or if the person 
to whom it has been given should die 
before the donor, then the donor 
shall receive back the thing given. 
These donations mortis causa are now 
placed exactly on the footing of lega¬ 
cies. It was much doubted by the 
jurists whether they ought to be 
considered as a gilt, or as a legacy, 
partaking as they did in some respects 
of tlm nature of both; and some 
were of opinion that they belonged 
to the one head, and others that they 
belonged to the other. We have de¬ 
cided by a constitution that they shall 
bo in almost every respect reckoned 
amongst legacies, and shall be made 
in accordance wiih the forms our 
constitution provides. In short, it is 
a donation mortis causa, when the 
donor wishes that the thing given 
should belong to himself rather than 
to the person to whom he gives it, 
and to that person rather than to his 
own heir. It is thus That in Homer, 
Telemachus gives to Pinvus :— 

“ I’inens, for we know not how 
these things shall be, whether the 
proud suitors shall secretly slay me 
in the palace, and shall divide the 
goods of my father, I would that 
thou thyself shouldst have and enjoy 
these things rather than that any of 
those men should; but if I shall 
plant slaughter and death amongst 
those men, then indeed bear these 
things to my home, and joking give 
them to mo in my joy." 
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D. xxxix. 0. 35. 4. 37. 1. 1; C. viii. 57. 4. 

There arc two essential conditions of a donatio mortis 
causa: it must be made with the view of meeting the case of 
death ; and it must be made to take effect only if death occurs, 
and so as to be revocable at any time previous. 

It might be made conditional upon death in two ways. The 
donor might say, If I die in this enterprise I give you my 
horse; or he might say, I give, you my horse, if I survive this 
enterprise you are to give it mo back. In the latter method, 
the delivery of the thing is made at once, subject to a condi¬ 
tional redelivery : in the former the delivery is made conditional. 
(See D. xxxix. 6. 2. at scq.) The donation might be made 
conditional upon the death of a third person, as of a husband 
in a gift to a wife. (D. xxxix. 0. 11.) All who could make a 
testament could make a valid donatio mortis causa ; and all 
who could receive under a testament could accept one. (D. 
xxxix. 0. 9. and 15.) Every kiud of thing could bo given in 
this way. (D. xxxix. 6. 18. 2.) Justinian, in the constitution 
alluded to in the text, required that a donatio mortis causa 
should be made in the presence of five witnesses. (C. viii. 
57. 4.) 

If the gift was made in the first of the two ways above-men¬ 
tioned, as there was no delivery, and the thing given was 
acquired ipso jure on the death of the donor, donatio was, in 
this case, a special mode of acquisition. If the gift was made 
in the second way, the whole property passed at once by the tra¬ 
dition to the recipient, and in the older and stricter law, as the 
dominium passed absolutely when it passed at all, the property 
in the thing could not revert to the donor merely by the con¬ 
dition having been accomplished. He would only have a per¬ 
sonal action against the recipient to compel him to give the 
value of the thing if he did not choose to give back the thing 
itself. The later jurists seem, however, to consider that the do¬ 
minium reverted ipso jure , and that tho donor could bring a real 
action for the thing itself. (D. vi. 1.41; D. xxxix. C. 29 ) 

If the donor was insolvent at the time of his death this was con¬ 
sidered as an implied revocation of the gift. (1). xxxix. 6. 17.) 

Ad exempt urn leyatorum redactor sunt per omnia .... per 
omnia fere let/at is connumerctur —the latter is the more cor¬ 
rect expression; gifts mortis causa wore not exactly on the 
footing of legacies, especially because they had complete effect 
immediately on the death of tho donor, whereas legacies, to 
take effect, required that the heir should first enter on the iu- 
heritanco (1). xxxix. 0. 29): regard was hud to the capacity to 
receivo of the person to whom the gift was made, only at tho 
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time of the death, and not as in the ease of legacies, also at 
the time of the disposition. (J). xxxiv. 9. 5. 17.) And a 
Jiliusfamilias who could not make a testament could, with his 
father’s permission make a donatio mortis causa. (D. xxxix. 
0. 25. 1.) There was one remarkable mode in which they were 
placed on the footing of legacies. By a constitution of Severus 
the heir was permitted to retain as large a portion (one-fourth) 
of the gift as he could of a legacy by the lex Falcidia. (Sec 
C. viii. 57. 2.) 

The lines quoted in the text are from Odyssey 17. 78. 


2. Aline aulem donationes sunt, 
qua? sine ulla mortis cogitatione Hunt, 
quas inter vivos appellant us, qutr non 
omnino comparantur legatis: qua' si 
fuerint perfects, temere revocari non 
possunt. Perficiuntur auteni, cum 
donator suam voluntatem scriptis aut 
sine scriptis manifestaverit; ct ad ex- 
emplum venditiouis, nostra constitu- 
tio eas etiam in se habere necessita- 
tem traditionis voluit, ut etiam si non 
tradantur, habeant pi eh is si mum et 
perfectuai robur, et traditionis neces- 
sitas incumbat donatori, Et cum re¬ 
tro principum dispositiones iiisiiiunri 
eas actis intervementibus volebant, si 
majores fuerant ducentorum solido- 
rum, constitutio nostra earn quanti- 
tatem usque ad quingentos solidos 
ampliavit, quam stare etiam sine in- 
sinuatione statuit; sed et quasdam 
donationes invenit, qua; penitus in- 
sinuationem fieri ininime desiderant, 
sed in se plenissirnam habent firmi- 
tatem. Alia insuper multa ad ube- 
riorem exitum donationum inveni- 
mns : qure omnia ex nostris constitu- 
tionibus quas super his exposuirnus, 
colligenda sunt. Sciendum est ta- 
men quod, et si plenissimir sint dona¬ 
tiones, si tamen ingrati existant ho¬ 
mines in quos beneficium collatum 
est, donatoribus per nostram consti- 
tutionem licentiam praestavimus certis 
ex causis eas revocare; ne qni suas 
rea in aims contulerunt, ab his quam- 
dam patiantur injuriam vel jacturam, 
secundum enumerates in constitn- 
tione nostra modos. 


2. The other kind of donations are 
those which are made without any 
consideration of death, and are called 
donations in hr mvos. They cannot, 
in any respect, be compared to lega¬ 
cies, and if completed cannot be re¬ 
voked at pleasure. They are said to 
be completed when the donor has 
manifested bis intention, whether by 
writing or not. Our constitution lias 
declared that, after the* example of 
sales, they shall involve the necessity 
of tradition; so, however, that even 
before tradition, they are completely 
effectual, and place the donor under 
the necessity of delivering them; 
previous imperial constitutions lmve- 
enacted that they should be regis¬ 
tered by public deeds, if exceeding 
two hundred solidi, hut our constitu¬ 
tion lias raised the limit to five hun¬ 
dred sohdi, so that for a gift of this 
sum registration is not necessary. 
We have also marked out certain 
donations which need no registra¬ 
tion at all, but are completely valid 
of themselves. Wc have, too, made 
many other new enactments, in order 
to extend and secure the effect of 
donations, all which may be collected 
from the constitutions we have pro¬ 
mulgated on this subject. It must, 
however, be observed, that however 
absolutely a donation may be given, 
yet, if the object of the donor's 
bounty prove ungrateful, ho is per¬ 
mitted by our constitution, in cer¬ 
tain specified cases, to revoke the do¬ 
nation ; for it is not right that they 
who have given their property to 
others should suffer from them inju¬ 
ries or losses of such a kind as those 
enumerated in our constitution. * 
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D. xxxix. 6. 37; C. viii. 54. 35. 5; C. viii. 54. 34, pr. 3, 4; C. viii. 54. 30j pr. 2 

and 3; C. viii. 50. 10. " 


A thing given was, if a res mancipi , given by mancipation, 
or in jure cessio, if a res nee mancipi , by tradition. But a 
mere agreement to give gratuitously ( pactum) was not in the 
least binding on the person who agreed to give, and to make 
a promise to give binding, it was necessary that the agreement 
should assume the form of a stipulation. (See Tntrod. sec. 83.) 

The lex Cincia, 560 a.u.c., introduced several new rules into 
the law respecting gifts, but did not make a mere agreement to 
givo in any degree valid. The first step taken in this direction 
was by Constantine (Cod. Theod. viii. 12. 4. et seg .), who made 
the agreement binding if reduced to writing. And Justinian 
(C. viii. 54. 35. 5) made the agreement binding, whether re¬ 
duced to writing or not; but it is to be observed that he pro¬ 
vided, not that the property should pass by the agreement, but 
that the donor should be bound thereby to make tradition of 
the tiring. So that the property in the thing was acquired by 
tradition, and not by donation, as a distinct mode of acquisi¬ 
tion. 

Donations not registered were only void for the sum by which 
they exceeded the amount fixed by law. (C. viii. 51. 34.) 
Those valid without registration at all were such os donations 
made by, or.to, the emperor, to redeem captives, or to rebuild 
edifices destroyed by fire. (C. viii. 54. 30.) 

• Gifts inter rivos were revocable in certain cases specified in 
the Code (viii. 50. 10), as, for instance, when the person bene¬ 
fited seriously injured, or attempted to injure, the person or 
property of the donor, or -failed to fulfil the conditions of the 
gift. Revocation in such cases was personal to the donor and 
to the receiver, and could not be exacted by the heirs of the 
one, or against the heirs of the other. 


3. Ext ct aliud goutis inter vivos 
donationum, quod velerilms quidom 
prudentibus penitus oral incognitum, 
postea autem a junioribus divis prin- 
cipibus introductum ost: quod ante 
nuptias vocabatur, ct tacitara in so 
conditionem babe bat ut tunc ratura 
es.set, cum matrimomum fuerit inse- 
cuturu, ideoque ante nuptias appella- 
batur, quod ante matrimonium efficie- 
batur, et nunquam post nuptias cele- 
bratflH talia donatio procedebat. Sed 
primus quidem divus Justiuus pater 
nostor, cum an peri dotes et post, nup¬ 
tias Cut!rat permissum, si quid tale 
cv-eniret, etianj ante nuptias augeri 


3. There is another kind of dona¬ 
tion inter vivos entirely unknown to 
the ancient lawyers, and subsequently 
introduced by the more recent em¬ 
perors. It was termed the donatio 
ante nuptias, and was made under a 
tacit condition that it should only 
take effect when the marriage had fol¬ 
lowed on it. Hence it was called ante 
nuptias, because it preceded the mar¬ 
riage, and never took place after their 
celebration; but as it was permitted 
that dowries should be increased even 
after marriage, the Emperor Justin, 
our father, was the first to permit, by 
his constitution, that iu case the 
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donationem constant* matrimonio sna 
corffetitutione permisit; sed tamen 
nomen inconveniens reroanebat, cum 
ante nuptias quidem vocabatur, post 
nuptias autem tale accipiebat inere- 
mentum. Sed nos plemssimo fini 
tradere sanctiones cupientes, et con¬ 
sequents nomina rebus esse stu- 
dentes, constituinms ut tales dona- 
tiones non nugeantur tantnni, sed et 
constante matrimonio initium acei- 
piant, et non ante nuptias sed propter 
nuptias vocentur; et dotibus in hoc 
extequentur, ut quemadmodum dotes 
constante matrimonio non solum au- 
gentur sed etiam hunt, it a et istie 
donationes quie propter nuptias in¬ 
troducin' sunt, non solum anteeednnt 
matrimonium, sed eo etiam contract© 
angeantur et constituuiitur. 


dowry was increased, the donation 
ante nuptias might be increased also, 
even during the marriage; but the 
donation still retained what was thus 
an improper name, and was called 
ante nuptias, while this increase was 
made to it after marriage. Wishing, 
therefore, to perfect the law on the 
subject, and to make names appro¬ 
priate to things, we have enacted that 
such donations may not only he in¬ 
creased, but may also be first made 
during marriage, and that they shall 
be termed, not ante nuptias, but prop¬ 
ter nuptias, and that they shall bo 
placed on the footing of dowries, so 
far that, as dowries may be not only 
increased, but first made during mar¬ 
riage, so donations propter nuptias 
may not only precede marriage, but 
also, after the tie of marriage has 
been formed, may be increased or 
made. 


C. v. 3. 10, 20. 

* • 

When the wife passed in man it m viri, all that she had be¬ 
longed to her husband; when site did not, all her property 
belonged exclusively to herself, and all gifts between husband 
and wife were strictly prohibited by law. But as a provision 
for the expenses of marriage, the wife contributed the das, 
which, given before marriage, and sometimes increased after, 
belonged to the husband, subject, however, after the passing of 
a lea: Julia de adulter iis et de fu\tdo dotali in the time of 
Augustus, to the obligation of restoring all immoveables com¬ 
prised in it at the end of the marriage ; and, in the time of Jus¬ 
tinian, subject also to tho obligation of restoring the value of 
the moveables also. The power of the husband over the don is 
treated of in the introductory paragraph of the next Title. The 
donatio ante nuptias , of which we first hear in a constitution 
of Theodosius and Valentinian (C. v. 17. 8. 4), which speaks 
of it as recognized by law, was a gift on the part of the husband 
as an equivalent f,o the dos. It was the property of the wife, 
but managed by the husband, and could not be alienated even 
with her consent. Justinian provided (Nov. 97. 1) that the 
wife, if survivor, should receive an equal value from tho donatio 
projpter nuptias with that which the husband, if survivor, would 
have received from the dos, the actual amount reserved for the 
survivor being matter of agreement between the parties. By a 
constitution previous to Justinian (C. v. 14. 7), tho wife bad, if 
survivor, an equal portion of the donatio with that her husband 
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had of the dos. Justinian substituted an equality of value for 
an equality of proportion. 

4. F,rat olim et alius modus civilis 4. There was formerly another mode 

acquisitionis per jus accrescendi, of acquiring property by the civil law, 
quod est tale: si communera scrvum namely, that of accrual } as, if any 
habens aliquis cum Titio, solus liber- one, having a slave in common with 
tatem ei imposuit vel vindieta vel Tilius, had himself alone enfranchised 
testamento, eo casu pars ejus amitte- him, either by the vindieta or by tes- 
batnr et socio accrescebat. Sed cum tament, his share in that slave was 
pessimum fuerat exemplo, et liber- lost, and accrued to the joint owner, 
tate servum defraudari et ex ea hu- But, as it was an example of very 
manioribus quidem dorninis damnum bad tendency, that both the slave 
inferri, severioribns autem dorninis should be defrauded of his freedom, 
lucrum accrescere, hoc quasi invidia and that the more humane master 
plenum pio remedio per nostram con- should suffer loss, while the more se- 
stitutionern niederi necessarium duxi- vere master profited, we have thought 
mus; et invenimus viam per quam it advisable to apply by our constitu- 
ct manuinissor, et socius ejus, et qui tion a pious remedy to what seemed 
lihertatem accepit, nostro beneficio so odious, and have devised means 
fruuntur: libertate cum effectu pro- by which the manumittor, and the co- 
ccdente (cujus favoro et antiquos le- proprietor, and the freed slave, may 
gislatores multa etiam contra com- be all benefited. Freedom, to favour 
mimes regains statuisso manifestum whicli ancient legislators have often 
est), eteo qui earn imposuit sum libe- violated the ordinary rules of law, 
rulitntis stabilitato gaudente et socio shall bo really gained by the slave; 
irideimij conservnto, protiunique servi lio who lias given this freedom, 
secundum partem donunii quod nos shall have the delight of seeing it 
dclinivimus, accipiente. maintained; and his co-proprietor 

shall be indemnified by receiving 
a price for the slave, proportioned 
to his interest in him, according to 
the rates fixed in our constitution. 

C. vii. 7. 1. 5. 

A man could not be partly free, partly a slave. If, then, a 
slave was enfranchised by one co-proprietor, was be a slave or 
free ? The old law, as thq text informs us, pronounced him the 
former. When under the old law the slave, if enfranchised, 
would have been a Latin ttfi-Jun ia tt us (see Bk. i. Tit. 5. 3.), 
be still remained the property of the same master as before. If 
he would have been a Homan citizen, the interest of tho master 
who manumitted him accrued to the other proprietors. (Paul. 
Sent. iv. 12. 1.) 

The scale of prices alluded to in tho concluding words of 
the text is given in tho Code. (vii. 7. 1. 5.) 
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Tit. VIII. QUIBUS ALIEN ARE LICET, VEL NON. 


Sometimes it happens that he, who 
is owner of a thing cannot alienate it, 
while, on the contrary, he who is not 
owner has tho power of alienation. 
Thus, the husband is prohibited by 
the /ex Julia from alienating immove¬ 
ables, which form part of tho dowry, 
against the wish of the wife, although 
these immoveables, having been given 
him as a part of the dowry, belong 
to him. Wo have amended the lex 
Julia , and introduced a great improve¬ 
ment. This law only applied to 
things in Italy, and it prohibited 
alienations made against the wishes 
of the wife, and mortgages made even 
with her consent. Wishing to amend 
the law on each of these points, we 
have declared that the prohibition of 
alienation or inoitgage shall extend 
to immoveable^ in tho provinces, and 
that neither alienation nor mortgage 
shall be made even with the consent 
of the wife, lest the weakness of the 
female sex should be abused to the 
detriment of their fortunes. 

Gai. ii. 02, 03; 0. v. 13. 13. 

The power of alienating belongs to the owner and *to him 
only; and every owner can alienate the thing belonging to him. 
There are, however, exceptions to the rule, and these excep¬ 
tions form the subject of this Title. 

The doa of the wife belonged to the husband, and his rights 
over it were in the ancient law unrestricted. Gradually a 
restraint was imposed on them, first, by the obligation to give 
up, after the dissolution of the marriage, those things of which 
the value had not been estimated; next by the lex Julia dc 
adulteriis a plebucitum of the time of Augustus, by which, as 
Paul, in his Sentences, ii. 21, informs us “ Cavetur ne do tale 
prtedium maritun invita uxore alie.net that is, it rendered 
the consent of the wife necessary for the alienation of immove¬ 
ables, and also prevented mortgago of immoveables even with 
the wife's consent, a distinction evidently arising from it being 
apprehended that a woman would he more easily persuaded to 
consent to mortgage than to sell her property. In the same 
• way the eenaliie-comnltum VeUeianum prevented a woman 
placing herself under an obligation for another person, but 


Accidit aliquando ut qui doniinus 
sit, alienare non possit; ct contra, 
qui doniinus non sit, alienamlte rei 
potestatem habeat: nam dotale pm>- 
diurn maritus invita muliere per le¬ 
gem Juli'im prohibetur alienare, 
quaravis ip^ius sit dotis causa ei da¬ 
tum. Quod nos legem Juliana corri- 
gentes, in meliorem statum deduxi- 
nius: cum enim lex in soli tantmn- 
modo rebus locum babe-bat, qua’ ita¬ 
lics!; fuerant, et alienationcs inhibebat 
qua; invita muliere fiebant, hypothe- 
cas autem earuin rerum etiam vo- 
lente ea, utrique remedmm impo- 
miimns, ut et in eas res qua- in pro¬ 
vincial! solo positse sunt, interdicta 
sit alicnatio vel obligatio, et ncutrum 
eorum neque consentientibns mulic- 
ribus proeedat, ne sexus muhebris 
fragilitas in pcrniciem subs tan tisc 
carum converteretur. 
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did not prevent her making a gift. (D. xvi. 1. 4. 1.) Any 
one can understand what they are doing when they sell or give 
a thing, but may easily not be aware how much is involved 
when they comply with the legal forms of mortgage or 
guarantee. 

As a general rule dotes were given on the condition that, 
after the dissolution of the marriage, the things given should 
belong to the wife or her heirs; but a special agreement might 
decide that they should belong to the husband ; and then, if 
alienated by him during the marriage, they could not be re¬ 
claimed on its dissolution. (D. xxiii. 5. 17.) 

Under Justinian immoveables forming part of a dos, when¬ 
ever situated, could no longer be either sold or subjected to a 
hypolheca, even with the wife’s consent. 


1. Contra atitera creditor pianos ex 
pactionc, quamvis ejus ea res non 
sit, alieriare potest. Sed hoc forsitan 
ideo videtur fieri quod voluntate de- 
bitoris intelligitur pignus alienari,qui 
ub initio contractus pactus est ut 
liceret ereditori pignus vendere, si 
peeunia non solvatur. Sed no credi¬ 
tors jus suum persequi impedirentur, 
neque debitors temere suarura rorura 
dominium emitter videantur, nostra 
constitutione consultnm est, et certus 
modus impositus est per quern pig- 
riorum distract 10 possit procedere : 
cujus tenore utriquo parti creditorum 
et debitormn satis abundequo pro- 
vi.sum est. 


1. On the other hand, a creditor 
may, according to agreement, alienate 
a pledge, although the thing is not 
his own property. But this alienation 
may perhaps be considered as taking 
place by the intention of -the debtor, 
who in making the* contract has 
agreed that the creditor might sell 
the thing pledged, if the dqbt were 
not paid. But that* creditors might 
not be impeded in the pursuit of 
their rights, nor debtors seem too 
easily deprived of their property, a 
provision has been made by our 
constitution establishing a fixed 
method of procedure for the sale of 
pledges, by which the respective 
interests of the creditor and debtor 
have been fully secured. 


Oat. ii. 04; C. via. 34. 3, pr. et seq. 

The power of a creditor to sell the thing pledged, forming 
an exception to the rule that none .but the owner could alienate, 
was so necessary a part of his rights that it could not be taken 
from him even by express agreement; and an agreement ne 
vendere liceat had no other effect than to make it necessary 
for the creditor to give the debtor notice of bis intention 
to soli. (D. xiii. 7. 4-G.) Justinian, by his constitution, 
permitted the parties to fix the time, and place, and manner 
of sale at their pleasure, and it \va9 only if there was no 
special agreement that the regulations of his constitution were 
to take effect. 

Tutors and curators might, in certain cases, alienate the 
goods of their pupils and of those committed *o their care ; 
but, at any rate in the later times of law, they had to obtain 
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the permission of a magistrate for the alienation of rural im¬ 
moveables. (See C. v. 37. 22.) 


2. Nunc ailmonendi sumus neque 
pupillum neque pupillam, ullam rem 
sine tutoris auctoritate alien are posse. 
Ideoquo si inutuam pecuniam sine 
tutoris auctoritate olicui dederit, non 
contrahit obligationeni, quia pecu¬ 
niam no-, facit accipienlis; ideoqtie 
minimi vindicari possunt, sicubi ex¬ 
tent. Sed si nummi quos mutuos 
dedit, ab eo qui accepit, bona fide 
consumpti sunt, condici possunt; si 
mala fide, ad cxbibendum de bis agi 
potest. At ex contrario, omnes res 
pupillo et pupilhe sine tutoris auc¬ 
toritate recte duri possunt. Ideoquo 
si debitor pupillo solvat, necessaua 
est debitori tutoris auctoritas; alio- 
quin non liberabitur. Sed hoc ctiam 
evidentissima ratione statutum est in 
constitutione, quam ad Ca>sarienses 
advocatos ex Suggestione Tnboniani 
viri eminentissimi, qua-storis sacri 
palatii nostri, promulgavimus: qua 
dispositum est,'ita licere tutori vel 
curatori debitorem pupillarem sol¬ 
vere, ut prius judicialis sententia sine 
omni damno celcbrata hoc perrnittat; 
quo subsecuto, si et judex pronun- 
tiaverit et debitor solverit, sequatur 
liujusmodi solutionem plcnissima 
securitas. Sin autem aliter quam 
deposuimus solutio facta fuerit, pecu¬ 
niam autem salvam habeat pupillus 
aut ex ea locupletior sit, et adhuc 
earadem pccunhe summam petat, per 
exceptionem doli mali poterit submo- 
veri. Quod si aut male consumpserit 
aut furto amiserit, nihil proderit 
debitori doli mali exceptio, sed nihi- 
lominus damnabitur, quia temere sine 
tutoris auctoritate et non secundum 
nostrum dispositionem solverit. Sed 
ex diverso pupilli vel pupilliu solvere 
sine tutoris auctoritate non possunt; 
quia id quod solvunt non fit accipi- 
entis, cum scilicet nuilius rei alienatio 
eis sine tutoris auctoritate concessa 
est. 


2. It must here be observed, that 
no pupil of either sex can alienate 
anything without the authority of a 
tutor. If, therefore, a pupil, without 
the tutor's authority, lend any one 
money, the pupil does not contract 
an obligation; for he does not make 
the money the property of the re¬ 
ceiver, and the pieces of money may 
be claimed by vindication, if they still 
exist. But supposing these pieces 
which the pupil lias lent are con¬ 
sumed by the borrower, then, if they 
are so bona Jiile, a personal action 
may he brought; if main Jidr, an 
action ad exhihcndum. On the con¬ 
trary, the pupil of either sex may 
acquiro anything whatsoever without 
the authority of the tutor; and there¬ 
fore when a debtor pays a pupil, the 
debtor must have the authority of 
the tutor, or he does not free himself 
from the debt. And we have, for 
very obvious reasons, declared by a 
constitution, published to the advo¬ 
cates of Caisarea on the suggestion 
of tho very eminent Tribonian, 
qumstor of our sacred palace, that 
the debtor of a pupil may make pay¬ 
ment to the tutor or curator, first 
receiving permission by the sentence 
of a judge, obtained free of all ex¬ 
penses, and if these forms are ob¬ 
served, a payment made according to 
the sentence of the judge will gi\e 
the debtor the most complete security. 
If payment is made, not according to 
the mode we have .sanctioned, the 
pupil who has the money still safe in 
his •possession, or has been made 
richer by it, may, if he demand again 
the same sum, be repelled by an 
exception of dolus mains. But if ho 
has spent the money uselessly, or 
lost it by theft, tho debtor cannot 
profit by tho exception of dolus mains , 
and he will be condemned to pay 
over again, because he has paid in a 
rash manner, without the authority 
of the tutor, arid has not conformed 
to onr rules. On the other hand, 
pupils of either sex cannot pay 
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without the authority of the tutor, 
because that which they pay does not. 
thereby become the property of the 
person who receives it, as they are 
incapable of alienating anything with¬ 
out the authority of the tutor. 

Gat. ii. 80. 82-84; C. v. 37. 25; D. xlvi. 3. 14. 8. 

The pupil might make his condition better, but not worse. 
(See Bk. i. Tit. 21.) He could not transfer the property in 
anything belonging to him, but he could acquire the property 
in anything transferred to him. If, therefore, he paid any¬ 
thing, lie could not transfer the property in the money he paid 
to tiie creditor, and therefore his payment was of no effect. 
Nor could he lend anything under the contract called mutuum, 
the essence of which was that the thing lent became the pro¬ 
perty of the borrower, who bound himself to give back a thing 
of equal value. (See Bk. iii. Tit. 14.) If the pupil attempted 
to lend a thing in this way, the thing lent could be recovered 
by vindication, if it were possible that the actual thing should 
be restored; if not, its value could be recovered by a personal 
action ( condictio) against the borrower; or if the borrower 
had been guilty of mala Jides , by an actio ad exliibendum , 
that is, the borrower was called upon to produce the thing 
borrowed; and on his being found unable to do so, he was 
condemned to pay not only the value of the thing, but dam¬ 
ages to compensate for the injury inflicted. 

Jf the debtor made a payment to the pupil, that which he 
paid became tho property of the pupil ; and as the pupil could 
not make his condition worse, he could not extinguish debts 
due to him ; and thus the debt was still owing, although the 
pupil retained what wns paid him. If the tutor authorized the 
payment, the debt wns extinguished ; but the pupil had a right 
to receive from tho tutor the money paid ; and if he could not 
obtain it from him, the prrotor would, under certain circum¬ 
stances, grant a restitutio in integrum (see note on intro¬ 
ductory paragraph of Bk. i. Tit. 23), and the creditor would 
then be obliged to pay over again, in order that the pupil might 
bo kept free from all loss. It was to guard against this that 
Justinian, in the constitution alluded to in the text, provided a 
means whereby the creditor should have ylenissima seemHas. 

TIT. IX. PER QUAS PERSONAS NOBIS 
ACQUIRITUll. 

Acquiritur nobiji non solum per Wo Acquire no>, <'.r>ly by ourselves, 
nosrnetipsos, soil eliam per eos quos but also by those wli. m we have in 
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in potestate habemus, item per servos our power; also by slaves, of whom 
in quibus usumfmctum habemus, we have tho usufruct; and by those 
item pet homines liberos et servos freemen and slaves belonging to 
alienos quos bona fide possidemus: others whom we possess bona fide. 
de quibus singulis diligentius dis- Let us examine separately these dif- 
piciamus. ferent cases. 

Ctai. ii. RO. 

The rule of law was, tliat no one could acquire through 
anothe r person; but if persons in the power of another ac¬ 
quired anything, that which they acquired became, by the mere 
force of their position, the property of the person in whose 
power they were; and thus the rule may be, perhaps, more 
accurately expressed by saying that nothing could be acquired 
per extraneam personam, i. e. through a person who was not 
in the familia of the acquirer. 

1. Igitur liberi nostri utriusque 1. Formerly, all that children under 
sexus, .quos in potestate habemus, power of either sex acquired, except - 
olim quidem quidqutd ad oos pervene- ing caslrcima peculia, was without 
rat (exceptis videlicet castrensiluis distinction acquired for the benefit ol’ 
peculiis), hoc parentibus suis acquire- their parents; so much so, that the 
bant sine ulla distinctione. Et hoc paterfamilias who had thus acquired 
ita parentium fiebat, ut esset eis anything through one of his children, 
licentia, quod per unura vel unam could give or sell, or transfer it in 
eQrum acquisilum est, alii filio vel any way he pleased to another child 
extraneo donare vel vendere vel, or to a stranger. This appeared to 
quoeumque modo voluerant, adpli- us very harsh, und by a general con- 
care. Quod nobis inhumanum vi-uim stitution we have relieved the children, 
est et, generali constitutione emissn, and jet reserved for the parents all 
et liberis pepercimus et pan thus that was due to them. We have 
dehitmn reservavimus. Saneitum et- declared that all which* the child 
enim a nobis est, ut si quid ex.re patris obtains by means of the fortune of 
ei obveniat, hoc secundum nntiquam the father, shall, according to the old 
observationem totum parent! acquirat; law, be acquired entirely for the k 
quas enim invidia est, quod ex patris father’s benefit: for what hardship is 
occasione profectum est, hoc ad cum there in that which comes from tho 
reverti? Quod autem ex alia causa father returning to him? Hut of 
sibi filiusfatnilias acquisivit, liu.jus everything that the. fitiiisfamilias ae- 
usuinfructum patri quidein acquirat, quires in any other way, the father 
dominium autem apud cum remaneat; shall have the usufruct, but tho son 
ne quod ei suis taboribus vel prospera shall retain tho ownership, so that 
fortuna accessit, hoc ad alium per- another may not reap the profit of 
veiliens luctuosum ei procedat. that which the son has gained by his 

labour or good fortune. 

Gai. ii. 87; C. vi. 01. (5. 

• 

Th&Jiliusfamilias could not, in the strict law of Rome, have 
any property of bis own. Sometimes, however, the lather per¬ 
mitted the son to have what was called a peon limn, that is, a 
certain amount of property placed under his exclusive control. 
This peculitun remained in Jaw the property of the father, but 
the son had the disposition and management of ft by his father’s 
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permission, and as long as it remained in the son’s possession 
it was, as far as regarded third persons, exactly like property 
really belonging to the son only. (See Tit. 12. 1 of this 
Book.) In the early times of the Empire a Jiliusfamilias 
came to have, under the name of castrense peculium, property 
quite independent of his father. This castrense peculium con¬ 
sisted of all that was given to a son when setting out upon mili¬ 
tary service, or acquired while that service lasted. This belonged 
to the son as completely as if he had been sui juris, and he had 
full power of disposing of it either during his lifetime or by tes¬ 
tament. Fi/ii familias in cast ran si peculio vice patrum fami¬ 
liar um j'unguntur. (D. xiv. 6. 2.) If, however, he did not choose 
to exercise his power of disposing of it by testament, his father 
took it at his death, not as succeeding to it ah intestato , but as 
the claimant of a peculium. (See Tit. 12. pr.) A further 
benefit was extended to the Jiliusfamilias by the institution of 
the quasi-castrcnse peculium, a privilege given to certain civil 
functionaries corresponding to that given by the castrense pe¬ 
culium to soldiers. Constantine, by a constitution (C. xii. 31), 
placed on the footing of the castrense peculium things which 
a jiliusfamilias, who was an officer of the palace, received from 
the emperor or gained by his own economy. The same advan¬ 
tage was subsequently extended to many other functionaries, 
ns well ns to advocates and certain ecclesiastical dignitaries. 
The quasi-cast reuse peculium must have existed in the time of 
Ulpian (D. xxxvi. 1. 1. 0; xxxvii. 13. 3. 5), unless the pas¬ 
sages in tfie Digest in which he alludes to it are interpolated, 
but under what form it then existed wc do not know. In o fte 
respect it slightly differed from the castrense peculium ; for the 
power of disposing of it by testnment did not always accompany 
it, but was only given to- the more privileged classes of those 
who were allowed to have such a peculium. Justinian, however, 
altered this, and gave the power of disposing of it by testament 
to every one who had a‘ quasi-castrcnse peculium. (See Tit. 
11. 0.) Constantine also introduced another kind of peculium, 
termed the peculium adrentitium. This consisted of every¬ 
thing received by a Jiliusfamilias in succeeding, whether by 
testament or. not, to bis mother. (C. vi. 00. 1.) Subsequent 
emperors included iu it all received by succession or as a gift 
from maternal ascendants (C. vi. fiO. 2), or by one of two 
married persons from the other (C. vi. 60. 1); and Justinian, 
ns we learn from the text, included under the peculium ad cent i- 
tium all that came to the son from any other source than from 
the father himself. The father bad the usufruct of the peculium 
adrentitium , nnd it was ouly the ownership that was held by 
the son. The peculium which came to the son an part of the 
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father’s property, and which continued to belong -to the father, 
has been termed by commentators project itium, because it comes 
(projiciscitur ) from the father. 

The peculium in the time of Justinian, therefore, if projec- 
titium , belonged to the father; in all other cases it belonged 
to the son; but the father had the usufruct of the peculium 
adventitium, while the son had as full power over the castr-cn.se 
or quasi-castrense peculium as if be had been sui juris . 


2.. Hoc qUoque a nobis disposilum 
est et in ea specie ubi parens, eman- 
cipando liberum, ex rebus qua) acqui- 
sitionem effugiunt, sibi tertiam par¬ 
tem retinere si voluernt, licentiam ex 
anterioribus constitutionibus habebat, 
quasi pro pretio quudammodo eman- 
cipationis ; et inhuman urn qniddam 
accidebat, ut filiua rerum suarmn, cx 
bac emancipatione, dominiapro parte 
tertia denaudetur, et quod honoris 
ei ex emancipatione additum est, quod 
sui juris effectus est, hoc per rerum 
dimindtionein decrescat. Jdeoque 
statuimus ut parens, pro tertia eorum 
bonorum parte dominii quam retinere 
poterat, dimidiam, non dominii rerum, 
sed ususfructas retineat: ita etenirn 
res intacta? apud filium remanebunt, 
et pater ampliore summa fruetur, pro 
tertia dimidia potiturus. 


2. We have also made some regu¬ 
lations with respect to the power 
which under former constitutions a 
father had, when emancipating his 
children, of deducting a third part 
from the things over which he had 
no right of acquisition, as if this were 
the price of the emancipation. It 
seemed very hard that the son should 
thus he deprived by emancipation of 
a third part of his property, and that 
what lio gained in honour by being 
emancipated he should lose in fortune. 
We have therefore enacted that the 
father, instead of retaining a third as 
owner, shall retain half as usufruc¬ 
tuary. Thus the ownership in the 
whole will remain with the son, un¬ 
impaired, while the father will enjoy 
the benefits of a larger portion, the 
half, namely, instead of the third. 


m C. vi. 01. 0. 3. 

The usufruct of the father over things, the ownership of 
which, as part of the peculium adventitium, belonged to the 
son, would be lost by emancipation. It was as an equivalent 
for this that the property in one-third of these things was 
given to the father on emancipation. Justinian substitutes the 
usufruct of one-Jialf, for the ownership of one-third. 


3. Item nobis acqumtur quod servi 
nostxi ex traditione nanciscuntur, sive 
quid stipulentur, vcl ex qualibet alia 
causa acquirant: hoc enim nobis et 
ignorantibus et invitis obvenit; ipse 
enim servus qui in potestate alteiius 
est, nihil suum habere potest. Sed si 
beres inatitutus sit, non alias nisi 
noBtro jussu liereditatem adire potest; 
et si nobis jubentibus adierit, nobis 
hereditas acquiritur, peritide ac si nos 
ipai heredes instituti essemus; et 
ernmnienter scilicet nobis legation 
per 6M acqniritur. Non solum autera 


3. So, too, all that our slaves ac¬ 
quire by tradition, or stipulation, or 
in any other way, is acquired for us; 
and that even without our knowledge 
and against our wishes. For the 
slave who is in the power of any one 
cannot himself have anything os his 
own. And if he is instituted heir, he 
cannot enter on the inheritance except 
by our direction. And if be enters 
by our direction, we Acquire the inhe¬ 
ritance exactly as-if we had ourselves 
been instituted heirs. Legacies, again, 
are equally ■ acquired for us by our 
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proprietas per eos. quos in pote&tate 
liabemus, nobis acquiritur, sed etiam 
possessio; ctyuscumque enim rei pos¬ 
sessionem adopt! fuerint, id nos pos- 
sidere videmur: unde etiam per eos 
usucapio vel longi temporis possessio 
nobis accedit. 


slaves. And it is not only the owner¬ 
ship which is acquired for us by those 
whom we have in our power, but also 
4he possession. Everything r of which 
they have obtained possession, we are 
considered to possess, and conse¬ 
quently we have through them the 
benefits of usucapion and possession 
longi temporis. 


Gai. ii. 87. 80. 


All tlmt the slave had belonged to his master; and this rule 
was subject to no exceptions such as those which the indul¬ 
gence of the emperors introduced for the benefit of the Jilius- 
Jamilias. His peculium was always at the disposition of his 
master, and it made no difference what was the mode in which 
he acquired: he acquired it for his master even though his 
master lmd not consented or even known of the acquisition. 
Therefore, if the slave received anything in pursuance of a 
stipulation (sire quid stipulentur ), he acquired it for his 
master, although he could not bind his muster by promising 
anything to a person who stipulated for anything from him. The 
slave could not make his master's condition worse; and ns an 
inheritance might be more onerous than lucrative, for the debts 
of the deceased, which the heir was bound to pay, might ex¬ 
ceed the value of his property, a slave was not permitted to 
accept an inheritance, except by his master’s express command. 
A legacy, on the other hand, coukl not bo otherwise than ad¬ 
vantageous, and therefore a legacy given to a slave immediately 
belonged toTiis master. There was a minor difference between 
the institution of a slave as heir, and a gift to him of a legacy, 
which deserves mention. The right to a legacy dated from 
the death of the deceased; the right to an inheritance dated 
from the time of entering on an inheritance. The slave, there¬ 
fore, acquired a legacy for the benefit of the master to whom 
he belonged at tho time when the deceased died; but a slave 
instituted Jieir, acquired for the master to whom lie belonged at 
the time oT entering on the inheritance. If, therefore, the 
slave changed masters or became free between these times, he 
acquired a legacy for his former master, but took an inheritance 
for his new master, or, if free, for himself. 

The physical fact of possession might be accomplished 
through a slave, but not the intention, which was requisite for 
legal possession. It was necessary that the master should have 
the intention of treating the tiling possessed by the slave ns if 
he himself were tho owner. Animo nostro, says Paul, corpore 
etiam alien o, possidemus. (D. xli. 2. 3., 12.) The master 
could not, therefore, acquire through the slave legui possession, 
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as opposed to mete detention, without his-knowledge and con¬ 
sent, as he could acquire ownership; except, indeed, when the 
slave possessed u thing as part of his j/eculiion, for then the 
permission to have a peculiutn was considered as enabling the 
B^ave to exercise the intention of ownership. (D. xli. 2. 1. 0.) 


4. De iis autem servis in quibua 
tantum "usuin True turn habemus, ita 
placuit, ut quidquid ex re nostra vel 
ex operibus suis acquirant, id nobis 
ailjiciatur; quod veroextra eas causas 
persecuti sunt, id ad dominura pro- 
prietaus pertinent: itaque si is ser¬ 
vos heres institutus sit, iegatumve 
quid ci aut donatum fuerit non usu- 
fructuario sed domino proprietatis 
acquiritur. Idem placet et de eo qui 
a nobis bona fide possidetur, sive is 
* liber sit, sive alien us servus: quod 
enim placuit de usufructario, idem 
placet et do bona fide possessore : 
itaque quod extra istas duas causas 
acquiritur, id vel ad ipsuin pertinefc, 
si liber est, vel ad dominunf, si servus 
est. Sed borne fidei possessor, cum 
usucepprit servum, quia eo modo 
dominus fit, omnibus enusis per 
earn sibi acquirere potest; fructuarius 
vero usucapere non potest, primuin 
quia non possidet, sed habet jus 
utendi fruendi, deinde quia scit ser¬ 
vum alienumesse. Non solum autem 
proprietas per eos servos in quibus 
usumfructum habemus vel quos bona 
fide possidemus, aut per liberam per¬ 
sonam qua? bona tide n<>bis servit, 
nobis acquiritur, sed etiam possessio. 
Loquimur autem in utriitsque per¬ 
sona secundum definitionern quaru 
proximo exposuiraus, id est, si quam 
possessionem ex re nostra vel ex suis 
operibus adepli fuerint. 


4. As to slaves of whom we have 
only the usufruct, it has been decided 
that whatever they acquire by means 
of anything belonging to us, or by 
their own labour, shall belong to us ; 
but Unit all they acquire from any 
other source shall belong to the 
owner. So if a slave is mado heir, 
or anything is given him as a legacy 
or gift, it 13 the owner, not the usu¬ 
fructuary who receives the benefit of 
the acquisition. It is the same with 
regard to any one whom we possess 
bona Jidv, whether a freeman or the 
slave of another person (for the rule 
with regard to the usufructuary holds 
good with regaid to the bona Jidv 
possessor), everything the person 
possessed acquires, except from one 
of the two sources above mentioned, 
belongs to himself, if he is a free¬ 
man, and to his master, if ho is a 
slave. When the bona Jidv possessor 
lias gained the property in the slave 
by usucapion, lie, of course, becomes 
the owner, and all that the slave ac¬ 
quires is acquired fordiim. But the 
usufructuary cannot acquire by Use ; 
first, because he has not the posses¬ 
sion, hut only the right of usufruct; 
and secondly, because he knows that 
the slave belongs to anothei*. It is 
not only the ownership that is ac¬ 
quired for us by tbe slaves of whom 
we have the usufruct, or whom wo 
possess bona Jide, or by a free person 
whom we employ as our slave bona 
fide ; we acquire also the possession. 
But in saying this we must be under¬ 
stood, with regard to both slaves and 
freemen, to adhere to the distinction 
laid down previously, and to refer only 
to the possession they have obtained 
by means of something belonging to 
us, or by their own labour. 


Gai. ii. Ul-fU. 

The usufructuary was entitled to the fruits of the slave, that 
is, to ]bis services, and to the profits derived from letting out 
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his services to others ; but what the slave acquired by stipula¬ 
tion, gift, legacy, or similar means, was no part of the fruits, 
and, therefore, did not belong to the usufructuary. If the 
means of acquisition were derived from the usufructuary, as, 
for instance, if the slave acquired by parting with any of the 
produce, then the case would be different. 

What is true of the usufructuary, is true also of a bona Jfde 
possessor cither of the slave of another, or of a person, in 
fact, free, but honestly believed to bo a slave. And the bona 
Jide possessor has the advantage over the usufructuary pointed 
out in the text, that as he has the possession, which no usu¬ 
fructuary can have, for no usufructuary intends to treat the 
thing as if he were the owner, this possession may, if continued 
long enough, give the rights of usucapion over a moveable, 
or of posscssio longi temporis over an immoveable. 


5. Ex liis itaque npparet, per libe- 
ros homines quos neque nostro juri 
snhjoctos liabenius, neque bona ftde 
possulcnws; item per alienos servos 
in quibus neque usumfructurn liabe- 
m us neque possessionem justam, 
nulla ex causa nobis acquiri posse. 
Jit hoc est quod dicitur, per extra- 
neam personam nihil acquiri posse.* 
excepto oo quod per liberam perso¬ 
nam, veluti per procuratorcm, placet 
non solum scieutibus sed et iguo- 
rantibus nobis acquiri possessionem, 
secundum divi Severi constitutionem, 
et. per lianc possessionem etiam do¬ 
minium, si dominus fnit qui tradidit, 
vel usueapionem aut longi temporis 
])i;escriptionem, si dominus non sit. 


5. Hence it appears that we can¬ 
not acquire by means of free per¬ 
sons not in our power, or possessed 
by us bona Jide; nor by the slave of 
another, of whom we have neither 
the usufruct, nor the possession. 
•And this is meant, when it is said, 
that nothing ctn be acquired by 
means of a stranger; except, indeed, 
that according to the constitution of 
the Emperor Severus, possession may 
ho acquired for us by a free person, 
as by a procurator, not only with, 
but even without our knowledge; and, 
by this possession we acquire the 
property, if it was the owner who de¬ 
livered the thing, or the usucapion or 
prescription longi temporis, if it was 
not* 


Gat. ii. 05; C. iv. 27. 1; D. xli. 1. 20. 2 ; C. vii. .12. 1. 

The rule of the older law was that no person could bo repre¬ 
sented per e.rtraneam personam , /. e. by a person who was not 
under bis power, in any of those acts which were regulated by 
the civil law. Thus, no one could acquire the ownership of a 
thing for another; if he received anything, as, for instance, by 
mancipation Or in jure cessio, although he received it expressly 
for another, still this other person did not thereby acquire 
the property in the thing. But a mere natural fact such as 
that of possession could take place for the benefit of one per¬ 
son through another person, if the person for whose benefit the 
thing was possessed had but the intention of profiting by it, 
and then this possession might lead through usudapr m to owner¬ 
ship. If, however, a person was charged with the management 

it 2 
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of the affairs of another, he coulil exorcise an intention of pos¬ 
sessing for the benefit of the person for whom he acted, which 
a mere stranger could not; and thus it was possible non solum 
scientihus sod etiam ignorantilus , /. e. for persons, who did not 
know even of .the fact of possession, to acquire legal possession 
through an agent. But, though the text would be likely to 
mislead us, w r o learn from the constitution of Severus and 
Antoninus (vii. 32. I), that usucapion did not commence until 
the person, for whoso bcuelit the thing was possessed, knew of 
the possession. And a" great change was made by the later 
law, which allowed that, when, in transferring the possession to 
the procurator, the owner also transferred the ownership, this 
ownership should be at once acquired for the person who em¬ 
ployed the procurator. 


0. Hactenus tantisper nilinonuisse 
sufficit, quemadmodum singula' res 
nobis acquirantur; nam legatorum 
jus, quo et ipso jure singula; res 
nobis acquirantur, item fuleioommis- 
sortun ubi singular res nobis rclin- 
quuntur, opportunius infeiioro loco 
referemus. Videamus itaque nunc 
quibus modis per uhiveisitatem res 
acquiruntur; si cui ergo heredes f'acti 
sum us, sive etijus bonorum posses¬ 
sionem petierinms, vel si quem ar- 
rogaverimus, vel si eujus bona liber- 
tatum conservandarum causa nobis 
addicta fuerint, ejus res ornnes ad 
nos transeunt. Ac prius de lieredi- 
tafcibtis dispiciamus, quarum duplex 
conditio est, nam vel ex testamento 
vel ab intestato ad nos pertinent^ et 
prius esfc, lit de Ins dispiciamus quir; 
ex testamento nobis obveniunt. Qua 
in re necessarium est indium de or- 
diuandis testameutis exponcre. 


fi. What we have said respecting 
the modes of the acquisition of par¬ 
ticular things, may sullice for tho 
present. For we shall speak more 
conveniently hereafter of the law of 
legacies, by which also we acquire 
property in particular things, and of 
Jiiftinmumssn, by which particular 
tilings are left us. Let us now speak 
of the modes of acquiring per inriver- 
sitntnn. If we are made heir, or seek 
possession of the goods of any one, 
or arrogate any one, or goods are 
adjudged to us in order to preserve 
the liberty of slaves, m these cases 
all that belonged to tho person to 
whom we succeed passes to us. First 
let us treat of inheritances, which 
may be divided into two kinds, ac¬ 
cording as they come to us by testa¬ 
ment or ub inlrslfito. We will begin 
with those which come to us by testa¬ 
ment ; and for this, it is necessary in 
the first place, to explain the for¬ 
malities requisite in making testa¬ 
ments. 


Gai. ii. 97-100. 

We now pass to tho acquisition of a universitas rerum , to 
the cases in which one man succectled to tho persona of an¬ 
other, and acquired in a mass all his goods and nil his rights. 
(See In trod. see. 71 ) 
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Tit. X. DE TESTAMENTIS ORDINANDIS. 


Testamentura ex eo appellatur, The word testament is derived 
quod testutio mentis est. from leslutio mentis; it testifies the 

determination of the mind. 


- D. xxviii. 1.1. 

With respect to this derivation it is scarcely necessary to say 
that melt turn is merely a termination, and not derived from 
mens. Ulpian {lley. 20. 1) gives as a definition of a testament, 
mentis nostra » justa contestatio , in id solemniter facta , nt 
post mortem nostrum valent; and Modestinus (D. xxviii. 1.1) 
gives voluntatis nostra 1 justa sententia, da eo quod quis post 
mortem suam fieri rult; the word justa implying in each, 
that, in order to be valid, the testament must be made in com¬ 
pliance with the forms of law, 


1. Sed ut nihil anfiquitatis penitus 
ignorelur, sciendum est olim quidom 
duo genera tostnmentorum in nsu 
fuisse: quorum nltero in pace et in 
otio utehantnr, quod calatis comitiis 
appellnbant ; altero, cum in priolium 
exiluri essent, quod procinctum dice- 
batur. Accessit deinde tertium genus 
testamentorum, quod dicebatur per 
res et libram, scilicet quia per cmanci- 
pationem, id est, imaginariam quam- 
dam venditioncm agebatur, quinque 
testibus et hbripende eivibus romanis 
puberibus pru.sentilms, et eo qui 
familiir emptor dicebatur. Sed ilia 
quidem priora duo genera tostamen- 
torum ex vetcribus temporibus in 
desuetudinem abiernnt; quod voro 
per a s et libram fiebat, licet diutius 
pernmnsit, attamen partim et hoc in 
usu esse desiit. 


1. That nothing belonging to an¬ 
tiquity may be altogether unknown, 
it is necessary to observe, that for¬ 
merly there were two kinds of testa¬ 
ments in nse : Che one was employed 
in times of peace, and was named 
calatis comitiis, the other was em¬ 
ployed at the moment of setting out 
to battle, and was termed procinctum. 
A third species was afterwards added, 
called per res et libram, being effected 
by mancipation, that is, an imagi¬ 
nary sale in the presence of five 
witnesses, and the libripens, all citi¬ 
zens of Home, above the age of 
puberty, together with him who was 
called the emptor f ami Vue. The two 
former kinds of testaments fell into 
disuse even in ancient times; and 
that niado per <ps et. libram also, al¬ 
though it continued longer in practice, 
has now in part ceased to be made 
use of. 


Gai. ii. 101-101. 

When the head of a family died, tho law in ancient times 
determined on whom his persona , that is, tho aggregate of his 
political and social rights, should devolve. But we cannot say 
that there was any definite period of Itoman history when a 
man could not make a will. Originally, as we learn from the 
text which is borrowed from Gaius, testament* were made in 
the comitia calata, or in procinctu. By caiata comitia is 
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meant the comitia curiata summoned ( calata) for the despatch 
of wlmt we may term private business. This took place twice 
a year. We do not know how far it was open to any one at the 
meeting to oppose a testament, or whether the comitia merely 
fegistered the testaments declared in their presence. Subsequently 
the mode of making testaments per as et Ubrum , that is, by a 
fictitious sale, was introduced, and both this mode and that of 
declaration before the comitia curiata were used indifferently, 
nor is there any evidence to show that the one form was con¬ 
sidered more appropriate to the patres than the other. Only 
members of the patrician gentes sat in the comitia curiata, 
but that is no reason why the plebeians should not have come 
before these comitia to declare their testaments. The Twelve 
Tables declared uti legassit super pecunia tutelavc sine rei, 
ita jus esto , that is, every ones testamentary dispositions should 
be carried into effect, and the necessity for the provision may 
have arisen from some kind of tampering on the part of mem¬ 
bers of the comitia with the testaments of plebeians. 

Prociuctus properly means an army in inarching and fighting 
order. Prociuctus est e.cpeditus et armatus exercitus (Gai. 
ii. 101). The testament is said to be production, but pro¬ 
perly it ought to be in procinctu factum. Cicero speaks (de 
Or. i. 53) of the testament in procinctu as then in use, and 
describes it as made sine libra et tabu/is, that is, without the 
forms usual in the testament am per ws et lib ram. 

In the testament urn per as et libram, the hereditas was sold 
by mancipatio to the purchaser. Originally the testator sold 
the inheritance to the person who was really to be the heir. The 
purchaser, as Gaius expresses it, heredis locum obtinebat, and 
the testator instructed him bow he wished his property to be 
disposed of after his death. But as tho sale was irrevocable, a 
testator might be very glad to escape from proclaiming an heir 
whose position he could not afterwards affect. Thu object was 
attained by selling the inheritance to a third person ; and the 
familia} emptor came to be thus a mere stranger, who was only 
appointed dicis gratia , to go through the form of sale. (Gai. ii. 

J 03.) Tho process of selling to tins fictitious stranger is given 
at length in Gaius (ii. 104). The testator summoned five wit¬ 
nesses, and a balaneeholder (libripens), and then gave by man¬ 
cipation his inheritance to the purchaser. The purchaser, on 
receiving it, instead of Using the ordinary form, pronounced these 
words, Familiam pecuniamque tuam undo mandatam iutela 
custodclaque mea recipio eaque quo tu jure testamentum 
facerepossis secundum legem publicum hoc cere (or, as some 
added, esneaque libra ) esto mihi empta : he then, after striking 
the Scale with it, gave the piece of copper to the testator, os the 



LIB. II. TIT. X. 


247 


price of the inheritance. The testator then stated aloud the 
terms of his will, if he wished to make his testament orally, 
or if he had written down the terms of his testament he pro¬ 
duced the tablets on which his testament was written, and said, 
Hac ita, ut in his tabulis cerisque scripta sunt, ita do, ita 
lego , ita testor, itaque vos, Quirites, testimonium mihi per- 
hibetote. This announcement of his wishes was termed nun- 
cupatio. Nuncupare est pa lam nominare. (Gai. ib.) The 
term is properly applicable) to an oral statement; but the 
expression of the testator's wishes was really considered as 
always made orally, its the announcement that the written 
documents contained a declaration of the testator’s wishes was 
taken as a compendious mode of stating what those wishes 
were. (Gai. ib.) 

The concluding words of the paragraph, partim et hoc in 
ttsu esse desiit, allude to the change above-mentioned from a 
sale to the real heir to a sale to a stranger. The sale became 
a mere matter of form, 'and the testament tvas that which tlie 
testator wrote. When the mode of making testaments by the 
cafata romitia fell into disuse we do not know, but probably 
at mi early time of the Republic. The imperial constitutions 
(see next Title) gave all soldiers the power of making a testa- 
meiy; without observing the usual forms, and the testaments of 
soldiers under the Empire were valid, not by*being made in 
proeinctu , that is, by virtue of the army being regarded as 
an assembly of citizens, but by the power which was given to 
each soldier of making an informal testament. In what v a y 
they gave greater liberty to the soldier than the old power of 
making the will in prrocinctu we cannot say ; but probably 
the making of the testament in proeinctu was connected with 
the taking of the auspices, and thus was more liable to be 
declared informal. 

2. Sod pnrdicta quidem nomina 
test amen torum ad jus civile refere- 
bantur. 1’ostea vero ex edicto prie- 
toris forma alia fuciendorum tosta- 
mentorum introducta est: jure enim 
honorario nulla cmancipatio deside- 
rabatur, sed septem testium signs 
suffieiubnnt, - cum jure oivil^ signa 
testium non erant necessaria. 

There was no necessity, as the text tells 113 , that r written will 
made in the old form per a>s et libram should be sealed. After 
the prsetorian form of making wills became usual, a sen a t us- 
consullum provided (as we learn from Paulus, fl It. v. 25. 0) 
that a written testament should be made on tablets of wax. 


2. These three kinds o£ testament 
belonged to the civil law, but after¬ 
wards another kind was introduced 
by the edict of the pnetor. By tho 
jus honorarium no sale was necessary, 
but the seals of seven witnesses were 
sufficient. The seals of witnesses 
wore not required by the civil law. 
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These tablets were held together at one margin with a wire, and 
in the opposite margin there was a perforation made through 
all the tablets, and through this was passed a triple linen 
thread, and then the tablets were covered with wax on the 
outside, aud the witnesses placed their seal (that is, made a 
mark with their rings) on this external wax. It was also cus¬ 
tomary for them to write their names, and to state whose will 
it was they had witnessed (3). xxviii. 1. 30), but this was not 
a necessary part of the form until made so by a constitution' 
of Theodosius and Yalentinian (C. vi. 23. 21). This consti¬ 
tution also permitted a will to be made .in a roll, which, if the 
testator wished to keep the terms secret, lie might close and 
seal up, leaving the foot of the roll open, on which the 
witnesses were to put their seals and subscriptions. The 
testator was under this constitution to subscribe his name or 
get an eighth witness to subscribe it for him. 

The praetor, as the text informs us, permitted an heir in¬ 
stituted in a testament to have the inheritance, even though 
the form of mancipation was not gone through. Jlo could 
not, indeed, make this person heir, for it was necessary that 
an heir should derive his rights exclusively from the civil 
law: but he gave him the bonorum possessio, that is, per¬ 
mitted him to enjoy exactly what he would have enjoyed if lie 
had been properly constituted heir, and then usucapion soon 
made him Quiritanian owner. (See 13k, ii. Tit. 0.) The 
prmtor, however, required that the testament in which lie was 
instituted should have been made in the presence and attested 
bv the seals of seven witnesses. This was really the number 

ml * 

of witnesses which there would have been, bud the form of 
mancipation been gone through, if the libri/tcns and fa mil id' 
emjptor were included. Thus the praetor, while dispensing 
with the mere form of mancipation, retained exactly the same 
check against fraud, which that form would have afforded. 
(See Ulf. lief/. 28. (i.) 

3. Seil cum pnulntim, tnm cx imi 
hominum quarn ex constitutionum 
emendationibus, cupit in uuam eon- 
sonantiam jus civile et prutorium 
jungi, constitutum est ut uno coilem- 
que tempore (quod jus civile quodam- 
modo exigebat) septem testibus nd- 
hibitis,ctsubscriptionctestium (quod 
ex constitutionibus invention est) et 
ex edicto pratoris signacula tosta- 
roentis imponerentur: ut hoc jus 
tripartitum esse ' videatur, ut testes 
quidexn et eorum pnesentia uno con- 


3. But when the progress of so¬ 
ciety and the imperial constitutions 
liad produced a fusion of the civil 
anil the praetorian law, it was esta¬ 
blished that the testament should he 
made all at one time, in the presence 
of seven witnesses (two points re¬ 
quired by the civil law), with the 
subscription of the witnesses (a for¬ 
mality introduced by the constitu¬ 
tions), and with their seals appended, 
according to the edict of tlie prirtor. 
Thus the law of testament seems to 
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textn, testament! celebrandi gratia, a have had a triple origin. The wit- 
jure civili descendant; snbscriptionos nesses, and their presence at one 
autem testatoris et teslium ex sacra- continuous time for the purpose of 
rum constitutionum observatione ad- giving the testament the requisite 
liiheantur, signacula autem et testium formality, are derived from the civil 
numerus ex edicto preotoris. law; the subscriptions of the testator 

and witnesses, from the imperial con¬ 
stitutions ; and the seals of the wit¬ 
nesses and their number, from the 
edict of the praetor. 

C. vi. 23. 21. 

The different formalities requisite were to be gone through 
one immediately following after another, so as to mako the 
whole one transaction. Est autem uno context a nullum ac¬ 
tum alien um tecta men to inter miscere (D. xxviii. 1. 21. 3). 

It was by the above-mentioned constitution, enacted in the 
reign of Valentinian the Third in the East, and of Theodosius 
the Second, his colleague, in the West, a.d. 439, that the new 
form of testament described in the text, and which received 
the name of testament tun tripartitum, was substituted for the 
ancient ones. But in the West the form per tec et libram was 
never quite superseded, and traces of it arc to be found even in 
the middle ages. 

4. Sod his omnibus a nostra con- 4. To all these formalities ye have 

slitutione, propter testiimenlorum sin- enacted by our constitution, as an 
ceritatcm, tit nulla fraus adlnbeatur, additional security for the genuine- 
hoc additum est: ut per manuui tes- ness of testaments, and to prevent 
latoris vel testium nomen hcredis fraud, that the name of the heir shall 
exprimatur, et omnia secundum illius bo written in the handwriting either 
constitutiouis tenorem procodant. of the testator or of the witnessess; 

and that everything shall be dono 
according to the tenor of that consti¬ 
tution. 

C. vi. 25. 29. 

This additional formality, imposed by Justinian, was after¬ 
wards abolished by him. (Nov. 119. 9.) 

5. Fossunt autem omnes testes et 5. All the witnesses may seal the 

uno annulo signaro testamentmn. testament with the same seal; for, 

Quid enim si septem annuli una sculp- as Pomponius says, what if the en- 

tura fuerint, secundum quod Pompo- graving on all seven seals were the 

nio visum est? Sed et alieno quo- same? And a witness may use a seal 

quo annulo licet signore. belonging to another person. 

3). xxviii. 1. 22. 2. 

0. Testes autem adhiheri possunt 0. Those persons can be witnesses 
ii cum quibus testamenti fnctio est. witli whom there is tcftanu'nti fuctio. 
Red neque mulier, ncque impuhes, But women, person- under the age of 
neque servus, neque furiosus, ncque puberty, slaves, madmen, dumb per- 
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mutus, neque surJus, ncc ctii bonis persons, deaf persons, prodigals ro- 
iuterdictum cst, nec is quem leges strained from having their property 
jubent iniprobum intestabilenique in their power, and persons declared 
esse, possunt in numero testium ad- by law to be worthless and incom- 
hiberi. potent to witness, cannot be witnesses. 

D. xx\iii. 1. 20. 4. 7 ; D. xxviii. 1. 2(1. 

When testaments were made per tes et lihrcim, as no one 
could take part in the ceremony of mancipation who did not 
share in the jus Quiritiuni, no peref/rinus, ho one who had not 
the conimercium , could bo a witness to a testament. It was 
equally necessary that the seller, i. e. the testator, and the pur¬ 
chaser, that is (in the old form), the heir, should share in the 
jus Quiritiuni. And therefore no one who had not the com - 
mercitim could take any part in the testamenti f'actio, the 
ceremony of making a testament, either as testator, heir, or 
witness; and this was expressed by saying that they were not 
persons with whom there was testamenti factio —not persons, 
that is, with whom any citizen could join in such a ceremony. 

After the heir had ceased to take a part in the ceremony of 
mancipation, there was no longer any necessity for his having 
those qualifications which enabled him to join in the ancient 
ceremony. Accordingly, any one who could take under a testa¬ 
ment, or acquire for another, although unable to make a testa¬ 
ment,-was then said to have the testamentifactio. An infant, 
for instance, a madman, or even a child born after the testator’s 
death, had the testamenti factio in the sense of being able to 
he heir (see Tit. 10. 4), and a person might thus have the 
testamenti factio in one character without having it in another. 
He could be heir, and yet be unable to be a testator or a 
witness. 

Women could take no part in such a solemn legal act as 
mancipation, and therefore could not be witnesses; nor could 
women make wills if in the power of their father, or in the 
manus of their husband. If they were not in potestate, nor 
in matin, they could make a will, provided that the will was 
confirmed by the auctoritas of their tutor. By a fictitious 
sale, however, coemptio fid tic in- causa , a womnn could free 
lierself from the power of her. tutor, and then she could make 
a will independently of him.. Infants and slaves could acquiro 
by mancipation for those in whoso power they were, but could 
not be witnesses. The prodi//us cui bonis interdictum est 
was prevented from using his rights of conimercium , and 
therefore could not take part in a mancipation. (I). xxviii. 
1 . 18.) The mutus had not the testamenti factio, because he 
could not utter the words of the nuncupatio, and the surdus 
also had not the testamenti factio , because be could not hear 
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tho words of the e nip tor familias . (Ulp. Frag. 20. 13.) By 
the later law, however, provision was made for giving va¬ 
lidity to the wills of the deaf and dumb. (See infra, Tit: 
12.3.) 

A person who was made intestabilis for a crime could 
neither make a testament nor take part in the making of one. 
Among such persons were those condemned for libel, ob car¬ 
men famoaum (D. xxviii. 1. 18. 1), for spoliation, repgtunda- 
rum (D. xxii. 5. 15), or adultery (D. xxii. 5. 14) ; or who, 
having acted as witnesses to a will, afterwards refused to ac¬ 
knowledge their signature and seal. (Theoph. Paraphr.) 


7. Seil cum aliquis ex testibus tes¬ 
tament! quidem faciendi tempore 
liber existimabatur, postea vero ser- 
vua apparuit, tam divus Hadrian us 
Catomo Yero quam postea divi Seve- 
rus et Antoninus rescripserunt, sub- 
veniro se ox sua liberalitute testa- 
men to, lit sic haboatur atque si ut 
oportet factum csset; cum eo tem¬ 
pore quo testamentum signaretur, 
omnium consensu liic testis libero- 
rum loco fuerit, neque quisquam esset 
qui status ci qmestionem inoveret. 


7. A witness, who was thought to 
be free at the time of making the tes¬ 
tament, was afterwards discovered to 
be a slave, and the Emperor Hadrian, 
in his rescript to Catonius Verus, and 
afterwards the Emperors Severus and 
Antoninus, by rescript declared, that 
they would aid such a defect in a testa¬ 
ment, so that it should be considered 
as valid as if made quite regularly; 
siuce, at the time when the testament 
was sealed, this witness was com¬ 
monly considered a free man, and 
there was no one to contest his status. 


C. vi. 23. 1. 

Regard was had only to what was the condition of witnesses 
at the time of signature, not at that of the death of the tes¬ 
tator. (D. xxviii. 1. 22. 1.) 


8. Pater nee non is qui in potes- 
tnte ejus est, item duo frulrcs qui in 
ejnsdern patris potestate sunt, uni¬ 
que testes in nno testamento fieri 
possunt; quia nihil nocet ex una 
domo plures testes alieno negotio 
adhiberi. 


8. A father, and a son under his , 
power, or two brothers, under the 
power of the same father, may be 
witnesses to the same testament; 
for nothing prevents several persons 
of the same family being witnesses 
in a matter which only concerns a 
stranger. 


No one of the same family with the testator or heir could bo 
n witness to the testament, ft family comprising, in this sense, 
the head and those under his power; for they had so intimate 
a connection with each other that they might he said to be 
witnesses for themselves, if they were witnesses for each otlier. 


0. In testibus autem non debet 
e^sc, qui in potestato testatoris est. 
Seil et si filiusfamilias ile castrensi 
pcculio post missionem faeiat testa- 
montum, neo pater ejus recte adhi- 


0. But no person under power of 
the testator can be a witness. And 
if a JiliusfumiUas makes a testament 
giving liis castrensv prculium after 
leaving the army, neither his father, 
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betur testis, nec is qui in potcslate nor any one in power of his father, 
ejusilem patris est; reprobatuni cat can be a witness. For, in this case, 
enira in ea re domesticum testimo- the law does not allow of the testi- 
niurn. rnony of a member of the same 

family. 

Oat. ii. 105, 100. 

This had been ft point on which the jurists were disagreed. 
Justinian here follows the opinion of Gaius (ii. 100), rejecting 
that of Ulpian and Marcellus. (D. xxviii. 1. 20. 2.) The 
question could only arise respecting a testament made post 
missionem, ns, if it were made during service, it would he 
entitled to the exemptions accorded to military testaments. 


10. Sed ncque lieres scriptus no- 
qnc is qui in potentate cjus cst, neqne 
pater ejus qui eum liabet. in potes- 
tate, neque fratres qui in ejusilem 
patris potestate sunt, testes odliiberi 
possunt, quia iotum hoc negotium 
quod agitur testamenti ordinandi 
gratia, crcditur liodie inter testatorein 
et heredem agi: licet enim totum 
jus tale conturbatum fuerat, et vc- 
teres qui Jem fnmilia? emptorem et 
eos qui per pofestatem ci coadunati 
fuerant, testimoniis repellebant, he- 
redi et iis qui per potestatem ei con- 
juncti fuerant, concedebant testimo- 
nia in testamentis priestare. Licet ii 
qui id permittebant, hoc jure ininimo 
abuti eos debere suadebant. Tnmcn 
nos eamdem observationem corri- 
gentes, et quod ab illis suasmn est in 
legis necessitatem Iransfcrentes, ad 
irnitationem pristini fainilm; emptoris, 
merito nec heredi qui imaginem ve- 
tustissimi familiir* emptoris obtinet, 
nec aliis personis qua- ei, ut dictum 
est, conjunct* sunt, licentiam con- 
eedirnus sibi quodammodo testimonia 
pries tare: ideoque nco ejusmodi vo- 
teres constitutiones nostro codici in- 
seri permisimus. 


10. No person instituted heir, nor 
any one in subjection to liim, nor bis 
father, in whose power lie is, nor his 
brothers under power of the same 
father, can be witnesses ; for the whole 
business of making a testament is in 
the present day considered a trans¬ 
action between the testator and the 
heir. But formerly there was great 
confusion ; for although the ancients 
would never admit the testimony of 
the fiimi/ue emptnr, nor of any one 
connected with him hy the ties of 
prilriri potntrts, yet they admitted that 
of the heir, and of persons connected 
with him by the ties of patrin potvxtns , 
only exhorting them not to abuse 
their prhilege. We have corrected 
this, making illegal what they en¬ 
deavoured to prevent by persuasion. 
For, in imitation of the old law re¬ 
specting the fumilitr emptor, we re¬ 
fuse to permit the heir, who now re¬ 
presents the ancient Jhmituv emptor, 
or any of those connected with the 
heir by the tje of patrin jmtextas, to 
be, so to speak, witnesses in their own 
behalf; and accordingly wo have not 
suffered the constitutions of preceding 
emperors on the subject to be inserted 
in our code. 


Gai. ii. 108. 

When the heir had ceased to ho the fa mil he emptor , ho was 
no party to the transaction, and therefore, it was considered, ho 
conld he a witness. Gaius (ii. 10fi) reprobates the custom, 
and Justinian here pronounces it illegal. Under his legislation, 
there being no longer any families emptor, the whole trans- 
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action, to use the language of the ancient mode, was between- 
the testator and the heir. 


II. Legatariis autem et fideicom- 
missariis, quia non juris suecessores 
sunt, ot aliis personis qme eis con- 
junctic sunt, testimonium non dene- 
giivimus. Imo in quadam nostra 
constitutione et hoc spccialiter con- 
cessimus, et multo magis iis qui in 
eorum potestate sunt, vel qui eoa 
habout in potestate, hujusmodi licen- 
tiarn damus. 


11. But we do not refuse the testi¬ 
mony of legatees, or persons en¬ 
trusted with Jidcicommissa , or of per¬ 
sons connected with them, because 
they do, not succeed to the rights of 
the deceased. On the contrary, by 
one of our constitutions we have 
specially granted them this privilege; 
and we give it still more readily to 
persons in their power, and to those 
in whose power they are. 


Gat. ii. 108. 

It would appear that'the objection of his being interested, 
which would make the heir an unfit witness, might also have 
been urged against the legatee; hut the legatee was admitted as 
a witness on the technical ground of his not being the suc¬ 
cessor of the testator. The inheritance was not transmitted to 
him, and he was thus looked on ns a stranger. 

By the Scnattis-Consullum Libonia/n/m passed in the reign 
of Tiberius al>. 1G, it was provided that if a man wrote a 
testament for another, everything which he wrote in his own 
favour should be null. He could not, therefore, make himself 
a tutor (1). xxvi. 2. 20), nn heir, or a legatee. (D. xxxiv. 8.) 


12. Nihil autem interest, testamcn- 
tum iu tabulis an in ehartis mem- 
brauisve, vel in alia materia fiat. 

1). xxxvii 

13. Sod et unum tcstoincntum 
plmibus codicibus conficerc quis po¬ 
test, secundum oblinentem tainen 
obst-rvationem omnibus factis : quod 
interdum etiam necessarian! est, vo 
luti si quis navi gat unis et secuin ferre 
et domi rclinque.ro judieiorum suorum 
contestationcm velit, vel propter alias 
innumcrabilcs causas qua 1 bumauis 
neccssitatibus imminent. 


12. It is immaterial, whether a tes¬ 
tament be written upon a tublet, upon 
paper, parchment, or any other sub¬ 
stance. 

11 . 1 . 

13. Any person may execute any 
number of duplicates of the same 
testament, each, however, being made 
with prescribed forms. This may be 
sometimes necessary; as, for in¬ 
stance, when a man who is going a 
\p)age, if^lesirous to carry with him, 
and also to leave at home, a memorial 
of his last wishes *, or for any other 
of the numberless reasons, that may 
arise from the various necessities of 
mankind. 


D. xxviii. 1. 24. 

Each codex was an original testament, valid only if itself 
made with all the solemnities which would have been requisite 
had it been tlio only one. 
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14. Sed hsec quidcm de testamehtis 14. Thus much may suffice con- 
qua? in scriptis couticiuntur. Si quis ceruing written testaments. But if 
autein sine scriptis voluerit ordiimre any one wishes to make a testament, 
jnre civili testainenturn, septem testi- valid by the civil law, without writing, 
bus odhibitis et sua voluntate coram lie may do so, if, in the presence of 
eis nuncupate, sciat hoc perfectissi- seven witnesses, he verbally declares 
mum testainenturn jure civili fir- his wishes, and this will be a testa- 
munique constitutuni. ment perfectly valid according to tlie 

civil law, and confirmed by imperial 
constitutions. 

Thiio a testator under the legislation of Justinian might 
either make his testament according to the form described iu 
paragraph 3, or orally before seven witnesses. 

Saa voluntate nuncupata. The word nun at patio was 
originally used to express the declaration of the testator’s 
intentions whether the testament wns written or not; but later 
usage appropriated the term nuncupata to testaments where 
there was no written will, and where the testator declared his 
wishes orally. 

Tit. XI. EE MJLTTAM TESTAMENTO. 

Supradicta diligens observatio, in The necessity for the observance of 
ordinandis testameutis, mihtibus these formalities in the constructiou 
propter nimiam lmpemiam consti- of testaments, has been dispensed 
tutionibus principalibus remissa est; with by the imperial constitutions, in 
nam quamvis ii neque lcgitimum favour of military persons, on account 
numerurn testium adhibuerint neque of their excessive unskilfulness in 
aliam testamentorum solemnitateru such matters. For, although they 
observaverint, rectc nihilominus tes- neither employ the legal number of 
tantur: videlicet, cum in expedition!- witnesses, nor observe any other re 
bus occupati sunt, quod merito nostra quisite solemnity, yet their testament 
cunstitutio introduxit. Qnoquo enirn is valid, hut only if made while they 
modo voluntas ejus suprema invenia- are on actual service, a proviso intio- 
tur, sive scripta sive sine scriptura, duced by our constitution with good 
valet testamentum ex voluntate ejus. reason. Thus in whatever manner 
lllis autem temporibus, per quin oitra the wishes of a military person are 
expeditionum necessitntem in aliis expressed, whether in writing or not, 
locis vel suis adihus degunt, miniine the testament prevails by the mero 
ad vindicandurn tale privilegimn ad- force of his intention. But during 
juvantur; sed testari qiifcem, etsi the times wlien they are not on actual 
filiifamiliarum sunt, propter militiam service, and live at their own homes, 
conceduntur, jure tarnen comm uni, or elsewhere, they are not permitted 
eadem observatione et in eorum tes- to claim this privilege. A soldier, 
tnmentis adhibenda, quam et in testa- although a jUiittfamilias, gains from 
mentis paganorum proxune exposui- military service the power of making 

* testament; hut, in this ease, the 
same formalities are required to bo 
observed, as we above explained to 
be necessary for the testumenta of 
civilians. 
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Gai. ii. 109; C. vi. 21. 17. 

The privilege of making valid testaments, independent of 
any formality, was one given to soldiers, among many others 
of a similar hind, rather as a special favour to them than from 
any consideration for their nimia imperitia. It dates from the 
time of Julius Crosar, who granted it as a temporary concession. 
It was made a general rule by Nerva, and confirmed by Trajan. 
If the testament of a soldier were written, no witness was 
necessary; but if not, it is doubtful whether one witness was 
sufficient to prove it; probably not, as the law required, as a 
general rule, that two witnesses at least should be produced in 
every case. (D. xxii. 5*12; 1). xlviii. 18. 17.) A soldier in 
the power of a father might make a testament disposing of his 
custrcuscpcculium. If he made it while on service, he need 
observe no formality in making the testament; if be did not 
make it while on service, lie was bound to observe the usual 
formalities. The concluding words of the section are meant to 
express this, and not to imply that a Jiliusfamilias could dis¬ 
pose by testament of anything besides his castrensepcculium. 


I. 1‘lttiic de tostanientis militura 
divus T'rajnnus Statilio Sevoro ita 
rc'.scripsit: “Id pnvilegium quod mi Ir¬ 
ian Li bus datum est, nt quoquo nrn>do 
lucta all iis testnmenta rata suit, *ic 
intulligi debet, ut utiquc prius con- 
stare deboat testaiuentum factum 
esse, quod et sine scriptura a non 
niilitanlibus quoque fieri potest. Is 
ergo miles de cujus bonis apud to 
qiiicritur, si eonvocutis ad hoc homi- 
mbus ut voluntatem sumn testaretur, 
ita locutus est ut declararet quern 
vellct sibi lieredem esse, et cui liber- 
tatem tribuere, potest videri sine 
scripto hoc modo esse testatus, et 
voluntas ejus rata habenda est, Co- 
teruin, si (ut plermuqtie serntonibus 
fieri solet) dixit alicui, Ego tu lieredem 
fncio, aut bona men libi relinquo, non 
oportct hoc pro testamcnto observnri: 
nec ulloruui magis interest quam 
ipsorum quibus id privilegium datum 
est, ejusmodi excmplum non admitti; 
alioquin non ili III cui ter post mortem 
alicujus milites testes existerent, qni 
afiirniaivnt se audisso dicontem ali- 
quem relinquere so bona cui visum 
sit, et per hoc vora judicia subvert#- 
renlur.” 


1. The Emperor Trajan wrote as 
follows, in a rescript to Statilius Se- 
vertis, with respect to military testa¬ 
ments : “ The privilege, given to mili¬ 
tary persons, that their testaments, 
in whatever manner made, shall be 
valid, must be understood as mean¬ 
ing that it must first be clear that 
a testament has been made (a testa¬ 
ment may be made without writing 
even by persons not on military ser¬ 
vice). If, then, it appear, that the 
soldier, concerning whose goods the 
action before you is now brought, did, 
in the presence of witnesses, called 
expressly for the purpose, declare wliB 
he wished should be his heir, and to 
what slave he wished to give freedom, 
he shall be considered to have made 
in this way a testament without writ¬ 
ing, and effect shall be given to his 
wishes. But if, as is often the case, 
in the course of conversation, he said 
to some one, ‘ I appoint you my 
heir,’ or, ‘ I leave you all my estate,’ 
such words must not be regarded as 
a testament. No one is more inte¬ 
rested than soldiers themselves, that 
such a precedent should not be ad¬ 
mitted ; otherwise it would not be 
difficult to procure witnesses who, 
after the death of a soldier, would 
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affirm, that they had heard him be¬ 
queath his estate, to whomever they 
pleased to name; ami thus the real 
intentions of soldiers might be de¬ 
feated.” 

/ I). xxix. 1. 34. 

Gonvocatix ad hoc horn ini bus, there was no necessary cere¬ 
mony of calling witnesses. If there was hut proof of what the 
soldier’s wishes were, and that he had declared them while on 
service, that was enough. . 

•». Quinimo' et mutus et surdus 3. A soblier though dumb and deaf 
miles testamentum facere potest. may nilike a testament. 

D. xxix. 1. 4. 

It might happen, as Theopliilus suggests, that a soldier, in¬ 
capacitated for actual service by becoming deaf or dumb, might 
yet not have received his n/issio cattsaria (discharge for an ac¬ 
cidental reason). A testament made hy him in the interval 
between bis loss of capacity and bis discharge would be con¬ 
sidered entitled to all the privileges of a military testament. 


0. Sod hactenus hoc illis a princi- 
palibus constituliunibus concedilur, 
qnatenus militant et in eastiis de- 
gunt. Post missionem \ero veteruni, 
vel extra castra alii si lari ant ad hue 
militantes testamentum,cominuui om¬ 
nium emum romanorum jure fac«re 
debent; et quod in castris foeerint 
testamentum, non eommuni jure, sed 
quornodo voluerint, post missionem 
intra annum tontam valel.it. Quid 
ergo si intra annum decesscrit, con- 
$tio autem lieredi adscripta post 
annum extiterit’ An quasi rnilitis 
testamentum raleat? Et placet va- 
lere quasi rnilitis. 


3. This privilege is only granted 
hy the imperial constitutions to mili¬ 
tary men, ns long as they are on ser¬ 
vice, and live in -the camp. There¬ 
fore, veterans after their discharge, 
or soldiers not in the cutup, can only 
make their testaments hy observing 
the forms required of all Roman citi¬ 
zens. And if a testament be made 
in the camp, and the solemnities of 
the law nvu not observed, it will con¬ 
tinue valid only for one year after 
discharge from the army. Suppose, 
therefore, a soldier should die within 
a year after his discharge, but, the 
condition imposed on the heir should 
not he accomplished until after the 
year, would his testament, he valid, on 
the analogy of the testament of a 
soldier? We answer, it would be so 
valid. 


T). xxix. 1. 38, pr. and I. 

A soldier enjoyed the privilege of making a military testa¬ 
ment while his name was inscribed on the list of the army 
{in numeric), and also for a year niter it had been taken off, 
but this only provided he wefe not discharged if/notniniu 1 causa. 
(1). xxix. 1 . 36.) The.doubt as to the validity of a military 
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testament, containing a condition under the circumstances 
mentioned in the text, arose from the doctrine of Homan law 
that, when the institution of the heir was conditional, the 
operation of the testament dated from the accomplishment of 
the condition, not from the death of the testator. If, therefore, 
the soldier died within a year after he had' quitted the service, 
but the condition was not accomplished until the year was 
expired, the testament did not, strictly speaking; take effect 
within the year; and therefore Justinian removes a difficulty 
which a rigorous adherence to the letter of the law suggested. 

4. Setl et si quis ante militiam non 4. If a man, before becoming a 

jure fecit testamentum, et miles fao- soldier, has madtf bis testament in-e¬ 
tas et in ’expedition© degens ressig- gularly, and afterwards, while on ser-’ 
nnvit illud ct qnmdam adjccit sive Aice,op£ns it, and adds something or 
deiraxit, vel alias manifesta est mili- strikes something out, or in any other 
tis voluntas hoe valor© volentis, di- way makes ^hia wish manifest, that 
eendiun est valere hoc testainentum this testament should he valid, it 
quasi ex nova militis volant ate. must he pijpnonncftl to he po ? as 

being, in fact, a new testament made 
by a soldier. 

D. xxix. 1. 20. l. 

If the soldier manifested his intention of adhering to the 
dispositions of his old testament, this was as much a fresh 
expression of his wishes as if he had made a new testament. 
If he was altogether silent oil (he subject, an informal testament 
made before his becoming a soldier was not valid, as it was ne¬ 
cessary that there should be n positive declaration of his wishes, 
made while ho was on service to make his testament valid as a 
military one. 

5. Doniquo et si in adrogationem 5. If a soldier' is given in arro-* 

dittus fuorit miles, vcl ftliusfamilias gation, or, being a JUiiisfanulias , is 
cniancipatus est, test amentum ejus emancipated, his testament is valid 
quasi ex nova militis voluntate vnjet, os being a subsequent expression of 
nee videtur capitis deminutione irri- the wishes of a soldier; nor is it con- 
tum fieri... sideted as invalidated by the capitis 

'deminutio he has undergone. 

D. xxix. I. 22, 23. 

* 7 % 

By the law of Homo every testament became vgid, irritnm, 
by the testator, after its execution, suffering any of the threo 
kinds of cajutis deminutio. With soldiers it was otherwise; 
their testament was not invalidated by undergoing either of the 
two greater kinds of deminutio, if it wrts for an infraction of 
military law that they were condemned to a punishment, in¬ 
volving either of these kinds of alteration of ntatun. (D. xxviii. 
3 . 0. 0.) Nor was it-ever invalidated by their undergoing the 
third and least kind." The will of the soldier was supposed to bo 

s 
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exercised so as to declare his wish that the old testament should 
be valid {quasi ex nova mi litis- voluntate ); and in this case it 
does not appear that any positive declaration of such a wish 
was necessary. His testament, made previous to his change of 
status , was effectual, to the fullest extent it could be in the new 
position he occupied. The testament made by a paterfamilias 
respecting his property became, after arrogation, an effectual 
disposition of his eastre/ise peculium ; and one made by a 
Jiliusftmifias respecting his castrense peculium became, after 
emancipation, an effectual disposition of all his property. 


6. Sciendum tamen est qn6d, ad 
excmplum castrensis peeulii, tarn an-» 
teriores leges quam principales con- 
stitutiones quilnisdnm qua>i castren- 
sia dederant peeulia, et horum qui- 
busdam pernnssum erat etiam in 
potestate degentibtis testari. Quod 
nostra constitutio lathis e\tendons 
permisit omnibus, in his tantum- 
modo peculiis, testari quidem sed 
jure commuui. Ciijus constitntionis 
tenore perspecto, licentia est nihil 
eorum qua; ad pncfulum jus perti¬ 
nent, ignorare. 


0. Wo may here observe, that., in 
imitation of the castrense peculium, 
both old laws and imperial constitu¬ 
tions have permitted certain persons 
to have a quasi-cast reuse peculium, and 
some of these persons have been per¬ 
mitted to dispose of this peculium by 
testament, although they were in the 
power of another. Our constitution 
lias extended this permission to all 
those w ho have this kind of peculium, 
but their testaments must be made 
with the ordinary formalities. By 
reading this constitution, a person 
may learn all that relates to the j»ri- 
\ ilege we have mentioned. 


We must not suppose, from tlio expression anteriorcs leges, 
that the peculium quasi-cast reuse belongs to a time of law 
when leges were really made. It is even doubtful, as we have 
said before, whether the .passages iu which it is mentioned by 
Ulpian, the only writer before Constantine who is supposed to 
refer to it, are genuine. (See note on Tit. 9. 1.) 

Horum quibusdam. The right of disposing by testament 
of the quasi-castrense peculium lmd, before Justinian, been 
granted only to certain privileged classes, such as consuls and 
presidents of provinces, among those who were permitted to 
bold this kind o 1 peculium. (C. iii. 28. 37.) Justinian granted 
it to all. (C. vi. 22. 12.) 

. h i® be observed, that soldiers had other testamentary pri¬ 
vileges besides those mentioned in the text. They could insti¬ 
tute as heirs persons who were generally incapacitated, such ns 
those who had been deportati, or who were pereyritii. (Oai. ii. 
110.) They were not obliged formally to disinherit their 
children, tbeir testament was not set aside as inofficious (C. iii. 
28. 8), they could give more than three-fourths of their pro- 
petty m .legacies (C. vi. 21. 12), they could die partly testate 
and partly intestate (V. xxix. J. 0), and could dispose of the 
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inheritance by codicils (D. xxix. 1. 3G). The succeeding Title 
will show how much they thus differed from ordinary citizens. 


Tit. XII. QUIBUS NON EST PERMISSUM FACERE 

TESTAMENTUM. 


Non (araen omnibus licet facere 
teslainentuni. Statim enim ii qui 
alieno juri subjecti sunt, testament! 
faciendi jus non liabent, adeo quidem 
ut quamvis parentes eis perrniserint, 
niliilo niflgis jure testari possint: ex- 
ceptis iis quos an tea enumeravimus, 
et prteeipue milkibus qui in potestate 
parentium sunt, quibus de eo quod 
in castris acquisierunt, porrnissuin 
est ex constitutionibus priiicipum tt s- 
t Amentum facere. Quod quidem jus 
ub initio tantiun militanlilms datum 
est, tam ex auctorilnte divi Augusti 
quam Ncrva', nec non optinii impe- 
ratnris Trujani; postea vero subscrip- 
tione divi Hadriani ctiam dimissis 
a militia, id est, veteran is conce&sum 
est. Itnque si quod fecerint de cas- 
trensi peculio testamentum, pertinebit 
hoc atl cum quem lieredem relique- 
rint. Si vero intestati dccesserint, 
nullis libcris vel fratribus supersti- 
Libus, ad parentes eorum jure com- 
muni pertinebit. Ex boc intelligere 
possumus, quod in castris acquisieiit 
miles qui in potestate patris est, ne- 
que ipsum patrem adimero posse, 
ncque patris creditores id vendere 
vel aliter inquietare, neque patre 
mortuo cum fratribus commune esse, 
sed scilicet proprium ejus esse quid 
id in castris acquisierit; quamquam 
jure civili omnium qui in potestate 
parentium sunt, peculia perindo in 
bonis parentium conipntantur ac si 
servorum peculia in bouis domino- 
rum numerantur; exceptis videlicet 
iis qna? ex sacris constitutionibus ot 
prnecipue nostris propter diversas 
causas non ncquiruntur. Pra?ter hos 
igilur qui castrense vel quasi, cas- 
trenso liabent, si quia alius filius- 
familias testamentum fecerit, inutile 
est, licet suro potestatis factus deces- 
serit. 


The power of making a testament 
is not granted to every one. In the 
first place, persons in the power of 
others have not this right; so much 
so, that, although parents give per¬ 
mission, still they cannot make a 
valid testament. We must except 
those whom we have already men¬ 
tioned, and. particularly Jilii/amHia- 
rum who are soldiers, for the imperial 
constitutions have given them the 
power of bequeathing whatever they 
have acquired while on actual ser¬ 
vice. This permission was at first 
granted by the Emperors Augustus 
and Nerva, and the illustrious Empe¬ 
ror Trajan to soldiers on service only; 
but afterwards it was extended by the 
Emperor Hadrian to veterans, that 
is, to soldiers who had received their 
discharge; and therefore, if a Jitius * 
/amilias disposes by testament of his 
castrense peculium, this peculium will 
belong to the person whom he makes 
his heir; but, if he dies intestate, 
without children 'or brothers, this 
peculium will then belong, according 
to the ordinary law of the patna po~ 
lestasy to the person in whose power 
he is. We may hence infer, that 
whatever a soldier, although under 
power, has acquired while on service, 
cannot be taken from him even by 
his father, nor can his father's credi¬ 
tors sell it, or otherwise disturb the 
aon in his possession, nor is he 
bound to share it with brothers upon 
the death of his father, but it re¬ 
mains his sole property, although, by 
»tbe civil law, the peculia of all Uioso 
who are in the power of parents, are 
reckoned among the goods of their 
pagents, exactly qs the peculium of a 
slave is reckoned tuouTif'the goods of 
his master; thos* goods excepted, 
which, by the constitutions of the 
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emperors, and especially by onr own, 
are prevented, for different reasons, 
from being so acquired. “With tlio 
exception, therefore, of - those who 
have a castrense or quasi-castreuse 
peculium , if any other . Jiliusfumilius 
make a testament, it is useless, 
although he become sui juris before 
. his death. 

D. xxviii. 1.0; D. xxix. 1. 1; C. vi. 01. 3, 4; C. vi. 50. 11; D. xlix. 17. 12; 

I), xxxvii. 0. 1. 15 ; D. xxviii. 1. If). 

The first thing, says Gains (ii. 114), which we have to 
inquire, if we wish to know whether ft testament is valid, is 
whether the person ^vlio made it had the testamenti factio, 
thftt is, in this instance, could take the part of testator in the 
making of a testament. To be able to do this he must have 
the commercium ; and further, he must be sui juris, or other¬ 
wise, as ho could have no property, he could have nothing to 
dispose of by testament. Every Homan citizen who was sui 
juris had the right of making a testament, and if he was 
capable of exercising his right, and made a formal testament, 
this testament was valid. 

The text only gives one instance of*persons who, as not 
being citizens sui juris, were unable to make a testament, viz. 
sons in the power of their father; but, of course, all who, like 
slaves, peregrini, and persons who had undergone the greater 
or middle capitis deminutio, were not in the possession of the 
rights of citizenship, vtl re equally debarred from making testa¬ 
ments. 

The Jiliusfamilias could have no property independently 
of his father, ’ and ho could not dispose of the property ho 
might have if he became sui juris by outliving his father, be¬ 
cause ft future interest would not pass by mancipation. This 
was a part of the public law ( testamenti factio non prirati 
sed publici juris est, P. xxviii. 1. tt), and could not be waived 
by the mere consent of a private individual. It required ex¬ 
press enactment to alter the law, and it was so far altered as to 
permit a Jiliusfamilias to dispose by testnment of a castrense or 
quasi-castrense peculium , (See paragr. 0 of preceding Title.) 
If, however, the possessor of the peculium did not dispose of 
it by testament, the head of the family took it, previously to 
the time of Justinian, not as .heir ah intestato , but as lawful 
claimant of a peculium. For the possessor, not having exer¬ 
cised the power the law gave him, was in the same position as 
if the law. had never perraflted such a disposition. Justinian 
deferred this claim of the head of the family, when the pos¬ 
sessor of the peculium had left children or brothers. If ho. 
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Imd not left any, tlio liead of the family then took the 
j ecu Hum i whether in right of his headship, or as heir ab 
intestalo , is a disputed, point. We have, however, the autho¬ 
rity of Theopliilus in the paraphrase of this paragraph for 
supposing, thut when Justinian in the text says he took it 
jure communi, it is meant that he took it by the right of 
patrici poteslas, and there seems no necessity for under¬ 
standing the passage otherwise. 


1. J’nctorea testamentum facers 
non po,s.Mint impuberes, quia nullum 
eoruin animi judicium est; item fu¬ 
riosi, quia mente careut; nec ad rem 
pertinet, si impubes postea pubes, 
ant furiosus postea compos mentis 
factus fuerit et decesserit. Furiosi 
autem, si per id tempus fecerint 
testamentum quo furor eorum inter- 
missus ost, jure testati esse videntur: 
coi'tc eo, quod ante furorem facerint, 
testamento valente; nam neque testa- 
menta recte. facta, neque ullum aliud 
negotium recte gestum, postea furor 
interwniens peremit. * 


1. Persons, again, under the-age 
of puberty cannot make a testament, 
because they bave not the requisite 
judgment of mind, nor can madmen, 
for they are deprived of their senses. 
Nor does it make any ditference that 
the former arrive at puberty, or the 
latter regain their senses before they 
die. But, if a madman make a testa¬ 
ment during a lucid interval, his 
testament is valid; and, of course, a 
testament which he has made before 
being seized with madness is valid, 
for subsequent madness can invali¬ 
date neither a previous testament 
validly made, nor any otber previous 
act validly performed. 


I>. xx\iii. 1. 20. 4. 


In this and tlio succeeding paragraphs of this Title, in¬ 
stances are given of persons who have the right, hut are not 
capable of exercising it. A testament made by a person in¬ 
capable of exercising the right was not rendered valid by his 
subsequently becoming capable, nor one made by a person 
capable rendered iuvnlid by his subsequently becoming in¬ 
capable. 


2. Item prodigus cui bonoruui 
suorum administrate: interdicta est, 
testamentum facerc non potest; Red 
id quod anto fecerit quain interdictio 
suorum bononun ei fiat, ratum est. 


2. A prodigal also, who is inter¬ 
dicted from the management of his 
own affairs,cannot make a testament; 
but a testament made before such 
interdiction is valid. 


D. xxviii. 1. 18. 


3. Item surdus et mutus non 
Bcmper testamentum facere possunt. 
IJtique Autom do eo aurdo loquimur 
qtii omnino non exaudit, non qui 
tarde exaudit; nam et mutus is in- 
telligitur qui loqui nihil potest, non 
qui tarde loquitur. Srepe etiam lite¬ 
rati et cruditi homines variis causis 
et nudiendi et loquendi facultatem 
ainitluut. Unde nostra conslitutio 


3. Again, a deaf and dumb person 
is not always capable of -making a 
testament: by deaf, we mean one 
who is so deaf as to bo unable to 
hear at all, not one who bears with 
difficulty; and by dumb, we mean a 
person who cannot speak at all, not 
one who merely speaks with difficulty. 
For it often happens^ that even men 
of good education lose by various 
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etiam bis subvenit, ut certis casibus accidents the faculty of bearing and 
et modis secundum norm am ejus speaking. Onr constitution, there- 
posgint testari, aliaque facere qure eis fore, comes 'to their aid, and permits 
peraiisfea sunt. Sed si quis post them, in certain cases, and with 

testamentum factum, adverse vale- certain forms, to make testaments, 

tudine aut quolibet alio casu mutus and do many oilier acts according to 
aut surdus esse creperit,ratum nihilo- the rules therein laid down. But if 
minus ejus permanet testamentum. any one, after making his testament, 

become deaf or dumb by reason of 
ill health or any other accident, his 
testament remains valid not with - 
* standing. 

C. vi. 22. 10; D. xxviii. 1. 0. 1. 

The constitution alluded to (C. vi. 22. 10) permits a testa¬ 
ment to be made by any deaf or dumb person not physically 

incapable of malting one, i. e. by any one not deaf and dumb 

from birth. 

4. Cjpcus antem non potest facere 4. A blind man cannot make a 

testamentum, nisi per obsenationem testament except by observing the 
quam lex divi Justini patris nostri forms which the law of the Emperor 
introduxit. Justin, our father, has introduced. 

C. vi. 22. 8. • 

Justin, besides the seven witnesses ordinarily necessary, re¬ 
quired in the case of a testament made by a blind man, that a 
notary ( tabularius) should be present, or else an eighth wit¬ 
ness, who should either write at the dictation of the blind man, 
or read aloud to him a testament previously prepared. (C. vi. 
22 . 8 .) 

5. Ejus qui opud bostes est, testa- 6. The testament of a captive in 

mentuin quod ibi fecit non valet, the power of an enemy is not valid, 
quamvis redierit. Sed quod, dum in if made during his captivity, even 
civitate fuerat, fecit, sive redierit, valet although he subsequently return, 
jure postliminii, sive illic decesserit. But a testament made while he was 
valet ex lege Cornelia. still in his own state is valid, either 

by tho jus postliminii, if he returns, 
or by the lex Cornelia, if he die in 
captivity. 

T). xlix. 25. 18. 

A captive was incapacitated from performing, during his 
captivity, any act good in law; and thus, though his right to 
make a testament was not lost, but only suspended, he was 
incapable, while a captive, of exorcising the right. But if ho 
had exercised it before his captivity, the testament was valid, 
whether be returned to his country or not. If ho did return, 
ibie right not having been lost, and having been once duly 
exercised, the testament was valid * jure postliminii . If he 
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did not return, but died in captivity, it was still valid, as he 
was supposed, by a fiction of law, to have died at the moment 
when he was made captive, and so before his captivity had 
begun. This fiction was introduced by a rather strained con¬ 
struction of the terms of the lex Cornelia de fa Isis (686 
a.u.c.), which provided that the same penalty should attach 
to the forgery of a testament of a person dying in captivity 
as to that of a testament made by a person dying in his own 
country. It was argued that the law could never have in¬ 
tended to attacli a penalty to the forgery of a testament which 
was invalid. If it was valid, it could-only bo so by treating it 
as if made by a person who had not died in captivity, and 
whose right was not suspended at the time of his death. For 
it was necessary that a person should have the power of 
making a testament, not only at the time when he made it, 
but also at the moment of his death ; bq,t in this we must 
distinguish between the right to make a testament and the 
capacity of exercising that right; for the loss of capacity to 
make a testament did not, as we have seen, affect a testament 
made by one capable at the time of making it. This favour¬ 
able interpretation of the lex Cornelia (benejicium legis Cor - 
indite ) (Paul. Sent. iii. 4. 8) was gradually extended, so as to 
embrace every branch of law, such os tutorship, heirshjp, &c. t 
to which it could be made applicable. In omnibus purtibus 
juris is qui re versus non est ab hostibus quasi tunc decessisse 
videtur cum capias est. (D. xlix. 15. 18.) 


Tit. XIII. 1)E EXI1EREDATIONE LIBERORUM. 


Non tamcn, ut omnimodo valent 
tcstnnientmn, sutlicit hii'C observutio 
quain supra exposuimus; sod qui 
filium in potestate habet, curare 
debut ut cum herodem instiliiat, vcl 
exheredem cum nntninntim fnoiat. 
Alioquin si eum silentio prmterierit, 
inutiliter testabitur: ndeo quidem ut, 
etsi vivo patro lllnw mortuus sit, 
nemo bores ex eo tostamento existero 
possit, quia scilicet ab initio non 
constitcrit testnmentum. Sed non 
ita de flliftbus, vel aliis per virilem 
sexurn dcsoendontibus Tiboris tilri- 
nsque sex us, antiqaituti foerat ob¬ 
servation ; sed si non fucrant lieredes 
script i scriptB've vel exheredati ex- 
heredatnive, testamentum quidem non 


The observation of the rales al¬ 
ready laid down is not, however, all 
that is required to make a testament 
valid. A person who has a soil in 
his power must take care either to 
institute him his heir, or to disinherit 
him by name, for if he pass him over 
in silence, his testament will be of 
no effect; so much so, that even if 
the son die while the father is alive, 
yet no one can lie heir under the 
testament, because it was void from 
the beginning. But the ancients did 
not observe this rule with regard 
to daughters, or to grandchildren, 
through the male line, of either sex ; 
for although these we»e neither in¬ 
stituted heirs nor disinherited, yet 
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iufirmabatur, jus autem accrescemli 
eis ad certam poriiouem pncstabatur. 
Sed nec nominatim eas personas 
exlieredare porentibus necesse erat, 
sed licebat inter ceteros hoe facere. 
Nominatim nutem quis exberedari 
videtur, sive ita exHeredetur, Titius 
filius mens oxh.'res esto, sivo ita. 
filius metis exheres esto, non ailjecto 
proprio nou.ine, scilicet si alius filius 
non cxtet. 


tlie testament was not invalidated, 
only they had a right of joining 
themselves with the instituted heirs 
so os to receive a portion of the 
inheritance. Parents, also, were not 
obliged to disinherit them by name, 
but might include them in the -terra 
etteri. A child is disinherited by 
name, if the words used are “ let 
Titius my son be disinherited," or 
thus, “let ray son be disinherited,” 
without the addition of a proper 
name, in case the testator lias no 
other son. 


Oai. ii. US. 123, 121. 127. 

The power of making a testament was a derogation of the 
strict law regulating the devolution of the property of deceased 
persons. Of those whose claims a citizen sui juris was per¬ 
mitted thus to set aside, the first and most important class was 
that of whnt were called the sui heretics, that is, those persons 
in the power of the testator who became sui juris by the testa¬ 
tor's death. They were necessarily either children of the testa- 

V tt 

tor, or his descendants in the male line, and their position in 
the testator’s family, together with their claim to his property 
if lie died intestate, was considered to entitle them to have an 
express declaration of his intention from a testator who wished 
to use his power of depriving them of the inheritance. Wo 
have already seen, in the case of the castremc peculium (see 
Introd. paragr. of preceding Title), that when the law permitted 
an exception to a general rule of law, unless advantage was 
taken of the exception, the general rule prevailed. »3o here, 
unless the testator expressly took advantage of his power of 
disinheriting the sui heretics, the general rule that they suc¬ 
ceeded to hirn prevailed. The law would not permit his inten¬ 
tion to disinherit them to he inferred from his silence, thus 
drawing a distinction in their favour as compared with the other 
classes of persons who might inherit ah intestato. 

In order, therefore, as the text informs us, to disinherit a 
son, it was necessary that he should be referred to by name, or 
in a special and unmistnkeable manner, as, Titius filius metis 
exheres esto, or, in case of an only sou, filius metis exheres 
esto. Bat daughters and the descendants of sons (those of 
daughters would not, of course, be members of the family at 
all) might be disinherited by the general clause ceteti exhe- 
rea#s sunto. Whenever a person existed at the time the will 
,W|)e made, to disinherit whom it was necessary to refer to him 
bf; Dame > but who was passed over altogether/the whole testa- 
mmt Wt*s r entirely bad, and the testator was considered to die 
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intestate. Nor was the testament made valid by thi9 person 
ceasing to exist before the death of the testator, although this 
was a point not established in the time of Gaius (ii. 123). If 
a person existed at the time of making the testament, to dis¬ 
inherit whom it was only necessary the general clause should 
be employed, the testament which did not contain this was 
good, but the person, if the heir named and instituted in the 
testament was among the sui hcredes , took a pars virilis of 
the inheritance, that is, was joined so as to make one more 
heir and one more equal sharer in the inheritance ( jus accres- 
eendi ) ; if the heirs instituted were strangers, the person took 
one-half the inheritance. Scriptis heredibus accrescunt, suis 


quid cm heredibus in partem 
partem di midi am. (Ulp. Reg 

1. I’ostumi quoque liberi vel be- 
ivdes instilui debent, vel cxlieredari; 
tt in no pur omnium conditio est, 
quod ot filio postumo ct qnnhbct ox 
ceteris liberis, sive femini sex us sive 
umsculini, pm-terilo, valet quidem 
ti'stnmenlum, sod postea adgnalioue 
pnslumi sive postunne rumpitur, et ea 
rationo totmn inllrmatur. Idcoqtic si 
rnuher ex qua postumus nutpostuma 
spcfabalur, abortuin feeerit, nilnl im- 
podimonto est scriplis heredibus ad 
heredirntem adcumlam. Sed femi- 
nini quidem sexus postunuc \el nomi- 
nntim vel inter coteros exlreredari 
snlebant: duin tarn on, si inter coteros 
exberedentur, nliquid eis legetur, ne 
vidvantur pnrteriln* osse per oblivio- 
nem. Idasnilos voro postnmos, id 
est (ilium ot. deineeps, plaeuit non 
nliier recto exliercdiin, nisi nomina- 
tim exlieredenlur, boo scilicet niodo: 
Quit-unique inilii Mills gvmltis fuerit, 
c»hert-s t.sUj. 


virilem , e.vlraneis autem in 
22. 17.) 

1. Posthumous children, too, must 
either he instituted heirs, or disin¬ 
herited : and the condition of all such 
children is equal in this, that if a post¬ 
humous son, or any posthumous de¬ 
scendant of either sex, is passed over, 
the testament is still valid; but, by the 
subsequent agnation of a posthumous 
child of either sex, its force is bro¬ 
ken, and it becomes entirely void. 
And therefore, if a woman from whom 
a posthumous child is expected, 
should miscarry, there is nothing to 
hinder the instituted heirs from en¬ 
tering upon the inheritance. Post¬ 
humous females may l>e cither disin¬ 
herited by name, or by using the 
general term ccftri. If, however, 
they are disinherited by using the 
general term, something must he left 
them as a legacy to show that they were 
not passed over through forgetful¬ 
ness. lint male posthumous children, 
i. r. sons, and other descendants, can¬ 
not bo disinherited except by name, 
that is, in this form,“ whatever son is 
hcrenfter horn to me, let him be dis¬ 
inherited.” 


In the strictness of the old civil law, a child born after the 
dentil of the testator was incapable of tnkiug, as heir or legatee, 
under a testament. Ho had not, at the time of the testator's 
death, any certain existence; and the law said, Incerta persona 
tteres insiitui non potest. (Ulp. Reg. 22. 4.) But still it 
might be that, the child, when bom, was q sum heres of the 
testator; and as his agnatio would bo considered in law to dato 
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from the time of conception, not birth, the testator would pass 
over one of his sui heredes if he omitted to include him or 
exclude him in the will; although, if he had included him, 
the posthumous child could not have taken anything. In the 
course of time the law permitted the 'posthumous child, if a suus 
here* , to become an heir; but the civil law never permitted the 
posthumous child of a stranger, even after the testator’s death, 
to be an heir or legatee. And thus the institution of a posthu¬ 
mous 8UUu here* having once been permitted, the next step 
was to consider it imperative on the testator, if he wished to 
exclude the posthumous child from a share in the inheritance, 
to do so in the case of a son, by referring to him specially 
{nominatim does not, of course, here mean “ by name," but by 
a.phrase expressly referring to him, such as postumus eaheres 
esto) : and in the case of a daughter, or any descendant other 
than a son, by adopting the general clause of disinheritance, 
ceteri e.vheredes sun to, and also by giving the child some 
legacy, however trifling, in order to show that it was not by 
accident that the testator allowed this clause to embrace the 
case of a posthumous child. 


2. Postumorum autem loco sunt 
et hi, qui in sui heredis locum suc- 
ccdendo, quasi adgnuscemlo fiunt 
parentibus sui heredes. Utccce: si 
quis filium et ex eo nepotera nep- 
tomve in potestate habeat, quia filius 
gradu prsecedit, is solus jura sui Iiere- 
dis habet, quamvis nepos quoque et 
neptis ex eo in cadeni potentate sint; 
sed si filius ejus vivo eo moriatur, aut 
qualibet alia ratione exeat de potes¬ 
tate ejus, iucipit nepos neptisve in 
ejus locum succcdere, et eo modo 
jura suorum hercdum quasi adgna- 
tione nanciscuntur. Ne ergo eo modo 
rumpatur ejus testamentum, sicut 
ipsum illiuni vel boredom instituere 
vcl nominatim cxberedare debet tes¬ 
tator, ne non jure faciat testamen¬ 
tum, ita et nepotem neptomve ex iilio 
necesse est ei vel heredem instituere 
vel exhercdare, ne forte eo vivo filio 
mortuo, succedendo in locum ejus 
nepos neptisve quasi adgnatione rum- 
pat testamentum; idque lege Jtuiia 
Velleia provisum est, iu qua simul 
exheredationis modus ad similitudi- 
nem postumorum demonstratur. 


2. Those ought also to be placed 
on the footing of posthumous chil¬ 
dren, who, succeeding in the place 
of a suits heres , become by a kind of 
agnation sui heredes of their parents. 
Thus, for instance, if any one has a 
son in his power, and by him a 
gj’andson or granddaughter, the son, 
being first in degree, lias alone the 
rights of a suits heres, although the 
grandson, or granddaughter by that 
son, is under the same parental 
power. But, if the son should die 
*in his father’s lifetime, or should by 
any other means cease to be under 
his father’s power, the grandson or 
granddaughter would succeed in ljjs 
place, and would thus, by this kind 
of agnation, obtain the rights of a 
situs heres. fn order, then, that the 
force of his testament may not bo 
broken, the testator, who is, as we 
have said, obliged, in order to make 
an effectual testament, to institute 
his son as heir or to disinherit him 
by name, is equally obliged to in¬ 
stitute as heir, or to disinherit, a 
grandson or granddaughter by that 
son, lest, if, during his lifetime, bis 
son should die, and the grandson 
or gianddaughter succeed in bis 



LIB. II. 


TIT. XIII. 


267 


place, the force of the testament may 
be broken by this kind of agnation. 
Provision has been made for this by 
the lex Junta Velleia, in which is given 
a mode of disinheriting in sueli a case 
like that of disinheriting posthumous 
children. 

Gai. ii. 134. 

A testament was made void, not only by the birth of. a post¬ 
humous suits lieres , but by any one coming into the position of 
a suits lieres after the time when the testament was made. The 
testator might (under the ancient law) have subsequently mar¬ 
ried a wife in maim ; an emancipated son might be re-emanci- 
pated, and thus come again into his father’s power; a captive 
son might return home; or the testator might adopt a person 
into his family. In all these cases, as well as in that mentioned 
in the text, the testament wpuld be invalidated by a process 
which bore a close analogy to agnation, that is, by these per¬ 
sons becoming, otherwise than by birth, the sui Jieredes of the 
testator, just as it would be by direct agnation, if a son were 
born to the testator after the date of the testament. The lex 
Junia Velleia (Gat. ii. 164), passed in the time of Augustus 
(766 a. u.c.),.provided (1st) that a testator might institute or 
exclude any one who should, after the date of the testament, 
be born his suits lieres , and (2ndly) that he might exclude a 
grandchild, or other descendant, stepping into the plqpe of 
their father, as situs lieres during the testator's lifetime. It 
was not necessary to legalize the institution of such a grand¬ 
child, ns he was not, like the person w T lio might be born after 
the date of the will, a persona incerta. (D. xxviii. 29. 12, 13.) 
If these latter persons, who thus might be instituted, and who 
received the name of quasi postumi Velleiani, were excluded, 
the lex Junia' required that,* as in the case of posthumous sui 
Jieredes , the males should be excluded nominatim , and the 
females inter reteros , but with a legacy; in the other cases of 
quasi-agnation, no law helped the testator, and if he had a new 
suits lieres by any of the modes mentioned above, except that 
of a descendant stepping into the place of a deceased suits 
lieres, he had to make a new testament in order to die testate. 


3. Emancipates liberos jure civil! 
ncque heredes instituere nequo ex- 
herodarc necesse est, quia non sunt 
sui heredes. Sed prator omhes tam 
feminini sexus quam masculini, si 
beredes non ifltatituantur, exheredari 
jubot, virilis gexus nominatim, femi¬ 
nini vero et inter ceteroa; quod si 


3. Tbe civil law does not make it 
necessary either to institute emanci¬ 
pated children heirs, or to disinherit 
them in a testament; because they 
are not sui heredes. But the prat or 
ordains, that all children, male-or fe¬ 
male, if they be not instituted heirs, 
shall bo disinherited; the males by 
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neque lieredes instituti fuorint, neque 
ita ut dijimus exheredati, proinittit, 
eis praetor contra tabulas testanienti 
bonorum possessionem. 


name, the females under the general 
term ccU-ri: for, if they have neither 
been instituted heirs, nor disinherited 
in manner before mentioned, the prin¬ 
ter gives them possession of goods 
contra tabulas. 


(J at,, ii. 135. 

An emancipated child, passing out of the testator’s family, 
ceased to be his suits /teres. But though lie thus lost all legal 
claim upon the testator’s inheritance, yet he had gained no pro¬ 
vision by being emancipated, and the prator, therefore, came to 
his relief, and set aside the testament, if he had not been ex¬ 
pressly excluded. He did not do this nominally, for the testa¬ 
ment was legally good, but he did what amounted to the same 
thing; he divided the property equally among all as if the tes¬ 
tator had died intestate, giving the children what was termed 
“ possession of the goods;" a possession said, in this case, to 
he contra tabulas , as it overthrew the provisions contained in 
the tablets of the testament. An emancipated daughter might 
thus be in a better position than an unemaneipated, if both 
were passed over. For if the emancipated daughter were passed 
over, the testament would be overthrown altogejher, and she 
would, if an only child, take all the property; whereas, if the 
unemaneipated daughter w'as passed over, she could only take 
half at most. Antoninus put them on an equality, by giving 
the emancipated only the share she would have had, had she 
not been emancipated. (Gai. ii. 125, 120.) 


4. Adoptivi liberi, quamdiu sunt in 
potestate patris adoptivi, ejusdem 
juris habentur cujus sunt justis 
imptiis quaisiti: itaque heredos insti- 
tuendi vel exhejedandi sunt, secun¬ 
dum ea qute de naturalibus exposui- 
mus. Emancipati vero a patre adop- 
tivo, neque jure civili, neque quod ad 
edictum pr sc tons altinet, inter liboros 
numerantur: qua ratione accidit ut 
ex diverso, quod ad naturalem paren- 
tem attinet, quamdiu quidem sint in 
adoptiva familia, exlraneorum nu- 
mero habeantur, ut eos neque heredes 
instituere neque exheredare necesse 
sit; cum vero emancipati fuerint ab 
adoptive patre, tunc ir\eipiant in ca 
causa esse in qua futuri essent, si ab 
ipso naturali patre emancipati /’dis¬ 
sent. 


4. Adoptive children, while under 
the power of their adoptive father, 
are in the same legal position as 
children sprung from a legal mar¬ 
riage ; and therefore they must either 
be instituted heirs, or disinherited, 
according to the rules we have laid 
down respecting natural children. 
But neither l>j’ the civil nor the pm>- 
torian law, are children emancipated 
by an adoptive father, reckoned 
among his natural children. Hence 
conversely, adoptive children, while 
in their adoptive family, arc con¬ 
sidered strangers to their natural 
parents, who need not institute them 
heirs, or disinherit them; but if they 
are emancipated by their adoptive 
father, they are in the same position 
in which they would have been, if 
emancipated by their natural father. 
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Ga ii. 180, 187. 

If an adopted son were emancipated by his adoptive father, 
he would, under the old law, have no legal claim on the inhe¬ 
ritance of his adoptive or his natural father. But the praetor 
came to his aid, and gave him “ a possession of the goods " of 
his natural father, unless he was expressly excluded by his 
natural father’s testament. On his adoptive father, he would, 
after emancipation, in no case have any claim whatever, until 
Justinian altered the law in the manner alluded to in the next 
paragraph. 


5. Seel ha'C quiilem vetnstas intro-* 
ducebat. Nostra vero constitutio in¬ 
ter masculos et feminas in hoc jura 
nihil interesse existimans, quia utra- 
que persona in hominum procreatione 
similiter natura* officio fungitur, <*t 
lege antiqua dnodecim tabularum 
omnes similiter ail successionem ab 
intestato vocabantur, quod et prirtores 
postea secuti esse vidontur, ideo 
simplex ac simile jus et in filiis et in 
fihnbus et in eastern descendentibus 
per virilem sexum personis, non so¬ 
lum natis sed ctiam postumis, intro- 
duxit: ut omnes, sivo sui sive emiui- 
ciputi sunt, vel lieredes instiiuantur 
vel nominatim exlieredentur, et eum- 
nem habeant effectum circa testa- 
menta pnrentium suorum infirmanda 
et herpditatem auferendam, quem Alii 
sui vel emancipati habont, sive jam 
nati sint, sive ad hue, in utero con- 
stituti postea nati sint.. Circa adopti- 
vos nulem Alios certain induximus 
divisionem, qmv nostra constitution© 
quain super adoptivis tulimus, eon- 
tinetur. 


5. Such was the ancient law. But 
thinking, that no distinction can 
reasonably be made between the two 
sexes, inasmuch as they equally con¬ 
tribute to the procreation of tho 
species, and because, by the ancient 
law of the Twelve Tables, all children 
were equally called to the succession 
ab intestato, which law the praetors 
seem afterwards to have followed, we 
have by our constitution made the 
law the same both as to sons and 
daughters, and also as to all other 
descendants in the male line, whether 
already born or posthumous! so that 
all children, whether they are sni 
ficrtdes or emancipated, must either 
be instituted lieirs or be disinherited 
by name; and their omission lias the 
same effect in making void the tes¬ 
taments of their parents, and taking 
away the inheritance from the insti¬ 
tuted heirs, as would be produced by 
the omission of children who were 
sni heredes or emancipated, whether 
they have been already born, or 
having been already conceived are 
horn afterwards. 'With respect to 
adoptive children, we have established 
a distinction between them, which is 
set forth in oUr constitution on 
adoptions. 


C. i. 2,8. 4; C. viii. 47. 10, pr. and 1. 

Under the legislation of Justinian a testament would be ren¬ 
dered invalid by the omission of any one male or femalo whom 
it was necessary either to institute or exclude, and every exclu¬ 
sion must*be made nominatim. An adopted son, if adopted 
by a stranger, i. e. not an ascendant, lost none of-his claims 
upon his natural father’s property, but only had a claim upon 
that of his adoptive father, if his father died intestate; for if 
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the adoptive father made a testament, it was not necessary lie 
should notice the adoptive son. But an adopted son, if adopted 
by an ascendant, either a maternal grandfather or an emanci¬ 
pated father (see Bk. i. Tit. 11. 2), stood in the position of a 
suns heres to the ascendant, and a testament would be invalid 
in which he was passed over. 


6. Sed si in expeditione occupatus 
miles testarnentuni fuciat, et liberos 
suos jam natos vel postnmos nomi- 
natim non exheredaverit, sed silentio 
prreterierit non ignorans an habcat 
liberos, silentium ejus pro exliereda- 
tione nominatim facta valere consti- 
tutionibus principura cautum est. 


6. If a soldier on actual service 
make his testament, and neither dis¬ 
inherit his children already*born, or 
his posthumous children by name, 
but pass them over in silence although 
•he is not ignorant that he has chil¬ 
dren, it is provided by the imperial 
constitutions of the emperors, that 
his silence shall be equivalent to dis¬ 
inheriting them by name. 


D. xxix. HO. 2. 


7. Mater vel avus maternus necesse 
non habent liberos suos airt heredes 
instituere aiit exheredare, sed possunt 
eos omittcre ; nam silentium matris, 
aut avi materni el ceterorum per 
matrem ascendeutium, tantum facit 
quantum exheredatio patris. ' Nec 
enim niAtri filium filiamve, neque 
avo materno nepoiem neptemve ex 
filia, si cum eamve hcredem non 
instituat, exheredare necesse est, sive 
do jure civili qmeramus, sivc de edicto 
prsetoris quo pnuteritis liberis contra 
tabulas bonorum possessionem pro- 
mittit; sed aliud eis adminiculum 
servatur, quod paulo post vobis inani- 
festum fiet. 


7. Neither a mother nor a maternal 
grandfather need either institute their 
children heirs, or disinherit them, but 
may pass them over in silence; for 
the silence of a mother or a maternal 
grandfather, or of any other ascen¬ 
dant on the mother's side, lias the 
same effect ns a futlier actually dis¬ 
inheriting them. For a mother is 
not obliged to disinherit her children, 
if she does not institute them her 
heirs; neither is a maternal grand¬ 
father uhder the necessity of insti¬ 
tuting or of disinheriting his grand¬ 
son or granddaughter by a daughter; 
■whether we look to the civil law, or 
the edict of the proctor, which gives 
possession of goods contra tabulas to 
those children who have been passed 
over in silence. But children, in this 
case, have another remedy, which we 
will hereafter explain. 


Gat. in. 71. 


The children could never be the sin heredes of their mother, 
for women never had any one in their power; nor could they 
be the sui heredes of a maternal ascendant, except by adoption, 
and the case of adoption is not spoken of here. 

Aliud adminiculum. This refers to the action for setting 
asidp the testament as inofficious, that is, made without proper 
regard for natural ties. (See Tit. 18. 2.) 
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Tit. XIV. DE HEREDIBUS INSTITUENDIS. 

Heredes inslituere permissum est A man may institute as his heirs 
tam liberos homines quam servos, et either freemen or slaves, and either 
tam proprios quam alienos. Proprios his own slaves or those of another, 
autem, olim quidem secundum plu- Formerly, according to the more re- 
rium sententias, non aliter quam cum ceived opinion, no one could properly 
libertate recte inslituere licebat. institute his own slaves, unless he 
Hodie vero etiam sine libertate ex also freed them; but now, by our 
nostra constitution© heredes eos in- constitution, a testator may institute 
stituere permissum est. Quod non his slave without expressly enfran- 
per' innovationem induximus, sed chising him. And we have intro, 
quoniam pequius erat, et Atilicino duced.this rule, not as an innovation, 
placuisse Paul us suis libris, quos tam hut because it seemed equitable; and 
ad Massurium Sabinum quam ad Paulus, in his writings on Massurius 
Plantium scripsit, refert. Proprius Sabinus and Plautius, informs. us 
autem servus etiam is intelligitur in that this was the opinion of Atilici- 
quo nudayi proprietatem testator ha- nus. Among a testator’s own slaves 
bet, alio usumfructum habente. Est is included one in whom the testator 
tamen casus in quo nec cum libertate had only a bare ownership, another 
utiliter servus a domina hcres in- having the usufruct. But there is a 
stituitur, ut constitutione divorum case, in which the institution of a 
Seven et Antonini cavetur, cujus slave by his mistress is void, although 
verba lure sunt: “ Servum ndulterio his liberty is expressly given to him, 
macnlatum non jure testamento according to the provisions of a cou- 
manumissum ante sententiam ab ea stitution of the Emperors Severus 
muliere videri, qua? rea fnerat cjusdem and Antoninus, in these words: “ RCa- 
criininis postulata, rationis est; quare son demands that no slave, accused 
sequitur, ut in eumdem a doniina of adultery with his mistress, shall 
collata institutio nullius moment! he allowed, before his sentence is 
liohcatur.” Alienus servus etiam is pronounced, to be made free by the 
intelligitur, in quo usumfructum tes- mistress, who is alleged to be a part- 
tator babet. ner in the crime. Hence, if a mis¬ 

tress institute such a slave as her 
heir, it is of no avail.” In the term, 
“ the slave of another," is included a 
slave of whom the testator has the 
usufruct. 

G\i. ii. 185-187; C. vi. 27. 5; C. vii. 15. 1; D. xxviii. 5. 48. 2; C. vii. 15. 1. 

By institution is meant tho'declaration who is to be heir, 
that is, who is to carry on the legal existence, the persona , of 
the testator. And as, unless his existence wore continued, 
there could be no thing or person from whom the testamentary 
dispositions could derive, any force,, or be of any efficacy, the 
institution was the all-important part of the testament: It was 
reluti caput atque fundame tit um totius testament*. All 
other dispositions were accessories to it, being pnly conditions 
or laws imposed upon the heir. In the older law a peculiar 
form of words was appropriated to the institution. “ Titius 
hcres esto ” was the recognized form. Even in the days of 
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Gaius and Ulpian (Gai. ii. 116, 117; Ulp. Reg. 20), such 
expressions as “ Titius heres sit /' Titium he rede m esse 
jubeo terms of command, were considered right, and expres¬ 
sions such as Titium heredem esse volo" “ heredem ins tit no,” 
“ heredem facio," were considered wrong. And it was not till 
389 a.d. that Constantine the Second permitted the institution 
to be made in any terms by which the meaning of the testator 
could be clearly ascertained. (C. vi. 23. 15.) Again, in the 
older law, as everything else in the testament derived’its force 
from the .institution, it was considered that the institution 
ought to be put at the head or top of the testament, and any 
legacy or other disposition placed before it was passed over, 
and had no effect. An exception was made in behalf of an 
appointment of a tutor (see Bk. i. Tit. 14. 3); and the clause 
in which the testator disinherited his sui heredcs was naturally 
placed before that in which he instituted testamentary heirs. 
Justinian, as we shall see in the 20th Title, parngr. 3 ^enacted 
that, provided the institution appeared in some part of the 
testament, it should be immateiial in wlmt part it might be 
placed. 

Any one might be instituted, and consequently take ns heir, 
who had the rights of a citizen, or, as it was technically termed, 
who had the testamenti factio cum testatore, i. e. the power of 
joining with the testator in going through the ceremonies of 
the jus Quiritium. This power was not enjoyed by peregrini ,, 
deporta ti, dedecitii , nor by the La tin i Juniuni, unless they 
became citizens before entering on the inheritance. Women 
were prevented by the lex Voconia (585 a.u.c.) (Gai. ii.274), 
unmarried persons by the lex Julia. , and or hi (childless 
persons) by'the lex Papia Poppxa, from being instituted. 
Neither could any uncertain person be instituted, nor any cor¬ 
porate body, or any of the gods, except those in whose favour, 
as the Tarpeian Jupiter (Ulp. Reg. 226), a special exception 
had been made by a senatus consultum. All these distinctions 
had ceased in the time of Justinian, and none of those we have 
mentioned, except peregrini and persons who had lost then- 
civil rights by deportatio , were excluded. There were still, 
however, some to whom the capacity for institution was 
specially denied, such.as the children of persons convicted of 
treason (0. ix. 8. 5. 1), apostates and heretics (C. 1. 7.3), 
children of, and parties to, prohibited marriages. (C. v. 5. 6.) 
A second'husband or wife could not be instituted, when there 
was issue of the first marriage (C. v. 9. 6); nor natural, where 
-$here were legitimate, children. (C. v. 27. 2.) 

If a person instituted his own slave, this was held to give the 
slave his liberty by necessary implication. If he instituted the 
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slave of another, the slave took the inheritance for his master’s 
benefit, provided the master had the testamenti factio with 
the testator; but if he had not, the institution of the slave was 
void. 

In the law before Justinian, .enfranchisementJby a person, 
who had only a bare property in a slave, was not held to confer 
freedom, a proprietatis domino manumissus non liber Jit 3 sed 
sarrus sine domino est. (Ulp. Beg. 1.19.) Under Justinian 
the slave became free, and could acquire for himself, and could 
take as heir; but he was obliged to serve as slave to the usu¬ 
fructuary, during such time as the usufruct continued. 

The slave accused of adultery with his mistress might be 
subjected, as all slaves might, to the torture, to extract evidence 
of his guilt. If he had been enfranchised, he would' have 
escaped this, and thus the mistress might have defeated justice, 
unless she lmd been restrained from using her power of enfran¬ 
chising him. 


1. Semis autem ft ilomino suo 
lieres instilutns, si quidem in cadem 
causa mnnserit, lit ex testamento 
Jiber hcivsque necessarius ; si vero ft 
vivo testatore miimimissus fuerit, suo 
arbitno adire liereditateni potest, quia 
non fit necessarius, cum utrurri%uo 
ex domini testamento non conse- 
quitur. Quod si alienatus fuerit, jussu 
novi domini adire liereditateni debet, 
et ea rationc per cum (Ioniums lit 
boros; imm ipso alienatus nequo 
liber nequo lieres esse potest, etiamsi 
cum libortatc lieres institutus fuerit; 
destilisso enim a libertatis datione 
videtur dominus, qui eum alienavit. 
A litmus quoquo servus lieres insti- 
tutus, si in eadem causa duraverit, 
jussu ejus domini adire hereditntem 
debot: si vero alienatus fuerit ab eo, 
nut \ivo testa tore, aut post mortem 
ejus nntequam adeat, debc-t jussu novi 
domini adire; at si mamunissus est 
vivo testatoro vel movtuo antequam 
adeat, suo arbitrio adire liereditateni 
potest. 


1. A slave instituted lieir by bis 
master, if be remains in the same 
condition, becomes, by virtue of the 
testament, free and necessary heir. 
But, if bis master lias enfranchised 
him before dying, lie may at his 
pleasure accept or refuse the inheri¬ 
tance, for he does not become a 
necessary lieir, since lie does not 
obtain both bis liberty and the inlie- 
l’itauce by the testamentof his master. 
But, if he lias been alienated, he must 
enter on the inheritance at the com¬ 
mand of his new master, who- thus 
through his slave becomes the heir 
of the testator. For a slave once 
alienated cannot gain his liberty, or 
himself tal<e an inheritance by virtue 
of the testament of the master who 
alienated him, although his freedom 
was expressly given by the testa¬ 
ment ; because a master who has 
alienated his slave, has shown that 
he has renounced the intention of 
enfranchising him. So, too, when the. 
slave of another is appointed heir, if 
he remains in slavery He must take 
the inheritance at his master's bid¬ 
ding; and if the slave he alienated in 
the lifetime of the testator, or after 
his death, but before he actually 
taken the inheritance, it’is at the 
command of bib new master that he 
must accept it. But, if he be en- 

T 
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franchised during the lifetime of the 
testutor, or after Ins death, and be 
foie he has accepted the inheritance, 
he may enter upon the inheritance or 
not, at his own option. 

Gai. ii. 188, 189. • 

It was necessary that the heir, ns being the person who car¬ 
ried on the legal existeucc of the testator, should he possessed 
of ciyil lights. If. then, n slave of the testator was instituted, 
as it w r as in the power of the testator to make lmn free, and he 
had invested him with a character requiring freedom, this insti¬ 
tution was considered to involve his freedom. The slave of 
any one else, if institilled, was only a channel hy which his 
master, if possessed of civic rights, acquired the inheritance. 
(See Bk. i. Tit. 0. 1.) If a sla\e of the testator were insti¬ 
tuted his heir, and remained his slave at the time of tlio testa¬ 
tor’s death, the slave, immediately upon the testator dying, 
^became his hercs neccssariits, that is, became his heir without 
any option of refusing or taking the inheritance. But if it 
were given under any condition, and the condition foiled, the 
institution then became invalid. 

If tho slave instituted did not belong to the testator at the 
time of the testator's death, his condition at the time of his 
taking on him the inheritance (ndiiio hfreditatis) determined 
for whom the inheritance was acquired. If at that timo lie was 
o slave, he acquired it for the pci son who was then his master; 
if free, for himself. 

Disposing of the slave to another revoked the gift of liberty, 
because this was considered as a legacy, a mere accessory to 
the inheritance, to revoke which anything was sufficient, which 
showed a change of intention on the part of the testator; hut 
it did not revoke the institution, because this was the keystone 
of the testament, and could only he revoked by a new testa¬ 
ment, or destruction of the old one. 


2. Servos autem alien us post do- 
mini mortem recte heres instituitur, 
quia et cum hereditariia Jervis est 
testamenti factio : nondam enim adila 
hereditas parsonic \icem sustinet, non 
$&red)3 futuri, sod defunct); cum 
etiftm ej\w, qui in utero est, servos 
recte bares instituitur. 



2. The slave of anotijer may be 
instituted heir even after the death 
of his master, as there is Uslameuit 
faelw with slaves belonging to an in¬ 
heritance; for an inheritance not yet 
entered on represents the person of 
the deceased, and not that of tho 
future heir. So, too, the slave even 
of a child in th6 womb may be insti¬ 
tuted heir. / 


» I>. xxviii. !fc 31. 1 ; I), xxviii. ft. 04. 

dlJMf Jbe* death of ft testator, nntl before the inheritance was 
the‘inheritance itself represented the person,of the 
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deceased, as it did that of an unborn child until the birth. A 
slave, during this interval,^was said to belong to the inheritance, 
and if a testament was made by any one instituting as heir a 
slave belonging to the inheritance, the slave'took the inherit¬ 
ance thus given him for the benefit of that inheritance .to which 
he belonged. 'And that he should do so, it was not necessary 
that the person by whose testament he was instituted Jierr 
should have testamenti factio with the future-heir, but it was 
only necessary that he should have it with the testator to whose 
inheritance the slave belonged. 


3. Servus plurium cum qttibus tes¬ 
tament! faetio est, ab extraneo insti- 
tutus litres unicuique dominorum 
cujus jussu adierit, pro portione do- 
mmii acquirit liercditatem. 


• 3. If a slave belonging to several 
masters, all capable of taking by 
testament, is instituted heir by a 
stranger, he acquires a proportion of 
the inheritance for each master by 
■whose command he took it, corre¬ 
sponding to the several interests they 
each have in him. * 


I). xxix. 2. 07, 08. 

If the slave were instituted heir by ope of his masters, then, 
if this master expressly gave him his freedom, he became the 
hr res necessaritis of the master instituting him, and free; a 
due proportion of the price at which he was valued being paid 
to each of his other masters. But if his liberty were not 
expressly given him, the share which the testator had in him 
accrued proportionately to all those of his masters by whose 
orders lie entered on the inheritance. (Sec Tit. 7. 4 of this 
Book.) 


4. Et unura hominem ot plures in 
infinitum, quot quis velit, heredes 
facere licet. 

5. Ilereditas plerumque dividitur 
in duodecini uncios, queu ass>is appel- 
latione continentur. Ilabent autem 
et ha' partes propria nomina abuncia 
usque ad assem, ut puta hire: uncia, 
sextans, quudians, triena, quincunx, 
semis, septunx, bes, dodrans, dex- 
tans, deunx, as. Non autem utique 
duodecim uncias esse oportet, nam 
tot uncire assem efficiunt, quot testa¬ 
tor voluerit; et si unum tan turn quis 
ex aemisse, verbi gratia, heredem 
soripserit, totus as in semiase erit: 
ncque enim idem ex parte teatatus 
et ex parte intestatus decedere potest, 
nisi sit miles enjus sola voluntas in 
tog tan da spectatur. Et a contrario 


4. A testator may appoint hue heir 
or several, the number being quite 
unrestricted. 

5. An inheritance is generally di¬ 
vided into twelve ounces, compre¬ 
hended together under the term of 
an as, and each of these parts, from 
the ounce to the as, has its peculiar 
name, vii£ uncia, sextans , quadrant , 
triens, quincunx , semis , septunx , bes, 
dodrans, dextans, deunx, as. But it is 
not necessary that there should bS 
always twelve ounces, for an as may 
consist of as many ounces as tbs’ 
testator pleases. If, for example, ft 
man name but one heir, and appoint 
him ex semisse *< #. the heir of six 
parts, then tb^sf six parts win qtake' 
Up the whole 4g; for no,one can die 
partly testate arid partly intestate, 

* T 4 
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potest quis, in qnantascumqne vo- except a soldier, whose intention in 
Inerit plurirnas uncias, suain hercdi- making liis testament is alone re- 
tatem dividere. garded. Conversely, a testator may 

divide his estate into as many ounces 
more than twelve as he thinks proper. 

D. xxviii. 5. 50. 2; D. xwiii. 5. 13. 1, aiul seq.; D. xxix. 1. 0. 

In making a testament, where the testator wished to give 
different shares to his heirs, the singular system, alluded, to in 
the text, was often adopted. The testator did not give a fifth, 
a fourth, &c., to each heir, but gave so many parts, e . g. five or 
four parts, to one heir and so many more to another. The 
number of parts given to each was added up, and the total 
formed the number of which these parts were taken to be a 
fraction. For instance, if a testator gave to A five parts, to 
B six, and to G two, the whole number amounting to thirteen, 
A took five-thirteenths, B six-thirteenths, and 0 two-thir¬ 
teenths. 

So far all w T as simple, hut a greater complication was intro¬ 
duced by adopting, conjointly with this calculation of parts, a 
mode of reckoning derived from the familiar measure of the 
as, or pound-weight, and its division into twelve ounces. The 
hereditas was considered to be represented by the as, and tho 
parts by the ounces. But the testator had the power of deter¬ 
mining how many ounces there should be in this imaginary 
pound. In the instance above given, the as contains thirteen 
unci(P. But supposing the testator assigned a certain number 
of parts to some of his heirs, and not to others; as, to A live 
parts, to B six parts, and then made 0 a co-heir, hut without 
assigning him any number of parts; the law supposed the 
testator to have divided his pound into twelve ounces as the 
standard number, and gave the heir to whom no number of 
parts was assigned such a number as made up the as. In this 
instance, therefore, C would have one ounce or part. But if 
the whole number of parts expressly given exceeded twelve, 
then the testator was supposed to have been measuring out liis 
inheritance by the double as (ditpotiditts), and the heir lo whom 
no express number was given took the number of parts want¬ 
ing to make up 24. If the parts expressly given exceeded 21, 
then the tripondius , containing 60 ounces, was the measure, 
and so on. The testator never died only partly testate; for 
whatever he gave was taken to make up the whole inheritance. 
If his testament only disposed of a portion of his property in 
the Way mentioned in the text, viz. by his only giving six 
ounces (semis) to liis heir, and his instituting only one heir, 
six whs considered to be the number of ounces he wished to 
have in the as, and, therefore, he died testate as to all his pro- 
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perty. If lie did not use any expression referring to the parts 
of an as, but gave liis heir specific things, having other pro¬ 
perty besides, what ho did give was considered to represent 
what he did not give; as, for instance, if a man possessed large 
estates, and made A his heir, giving him one farm, and: named 
no other heir, A took all his property ; for this one farm was 
taken to be a description of the whole. 

The as was thus divided : ancia , one ounce ; sextans, one- 
sixth of an as, or two ounces; quadrans, one-fourth, or three 
ounces; triens , one-third, or four ounces ; quincunx , five 
ounces; semis , one-half, or six' ounces; septunx, seven ounces; 
bes, contracted from bis triens, eight ounces; dodrans, con¬ 
tracted from de quadrans, the as minus a quadrans, nine 
ounces; de.rtans, contracted from de sextans, ten ounces, and 
dcun.r, eleven ounces. 


0. Si phives instiluauLur, ita de- 
nuirn partium dislributio necessaria 
cat, si unlit testator eos ex a*quis 
pariibus 1)erodes esse; satis eniin 
constat, nullis partibus nominutis, 
ox a'qius partibus eos lieredcs esse. 
J’artilms nuteni in qiiorumdam per- 
sonis expressis, si quis alius sine 
parte nominatus erit, si quidcin nli- 
qua pars assi deeiit, ex ea parte 
1 1 ores liet; et si plures ’sine parte 
scripli sunt, omnes in eandein partem 
concurrent. Si veto totus as com- 
plctus sit, in dimidiam partem vocan- 
tur, et ille vel illi onines in alteram 
diniuliuin: nec interest primus an 
niedius an novissinms sine parte 
lieres scriptus sit; ea enim pars data 
intelligitur, qua? vacat. * 


0. If several heirs be appointed, it 
is no.t necessary that the testator 
should specify their several shares 
unless lie intends that they should 
not take in equal portions. For if 
no division is made, the heirs clearly 
take equal portions. But if the shares 
of some should be specified, and 
another be named heir without having 
any portion assigned him, he will take 
tho fraction that may be wanting to 
make up the as. And if several be 
instituted heirs without having any 
portion assigned them, they will all 
divide this fraction between them. 
But, if tho whole as be given among 
those whose parts are specified, and 
there he then no fraction left, then 
they whose shares are not specified 
take one moiety, and he or they whose 
shares are specified the oilier rnoiety. 
It is immaterial- whether the heir, 
whose share is not specified, hold 
the first, middle, or last place in the 
institution; it is always the part not 
specifically given that is considered to 
belong to him. * 


D. xxviii. 5. 0. 12 ; D. xxviii. 5. 17, pr. and 3, 4; D. xxviii. 5. 20. 

From this paragraph we may add one more detail of the 
system pursued in calculating the parts of the inheritance. If 
the number of parts expressly given amounted exactly to 
twelve, and there was an heir instituted to whine no parts were 
given, as tho parts given neither fell short of the as, nor broke 
into the dupondius, it was necessary to make some arbitrary 
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regulation on the subject; and that adopted was, that the 
ports expressed should be taken to be equal to those not 
expressed; and these twelve expressed parts should cover one- 
half the inheritance. 


7. Videamtis, si pars aliqua vacct, 
nee tamen quisquam sine parte sit 
lieres institutus, quid juris sit, veluti 
si tres r t quart is partibus heredes 
scripti sunt? Et constat vacantem 
partem singulis taeite pro hereditaria 
parte accede! e, et perinde haberi ac 
si ex tertiis partibus heredes scripti 
essent^ et ex diverso si plures in 
portionibus sint, taeite' singulis de- 
crescere, ut si verbi gratia quatuor ex 
tertiis partibus heredes scripti siut, 
perinde habeantur ac si unusquisque 
ex quarta parte scriptus fuisset. 


7. Let ns inquire how we ought to 
decide in case a part remains unbe- 
queathed, and yet each heir lias bis 
portion assigned him -. as, if three 
should be instituted, and a fourth 
part given to each. It is clear, in 
this case, that the undisposed part 
would be divided among them in pro¬ 
portion to the share bequeathed to 
each, and it would be exactly as if 
each had had a third part assigned 
him. And, on the contrary, if several 
heirs are instituted with such portions 
as in the whole to exceed the as, then 
each heir must sutler a proportionate 
diminution; for example, if four are 
instituted, and a third be given to 
each, this would he the same as if 
each of the written heirs had been 
instituted to a fourth only. 


D. xxvii. 5. 13. 2, and seq. 

In this section the division of the inheritance is into defi¬ 
nite fractional parts, as one-third, one-fourth, one-fifth, a 
division the testator was always at liberty to adopt. If we 
were to use the terms derived from the as, and state the same 
case as that stated iu the text, we should say, that if the tes¬ 
tator gave a quadrans to three persons, he would thereby 
make his as to consist of nine ounces (which he was quite at 
liberty to do), and then a quadrans would give a third of the 
inheritance ; if he gave a triens to'four persons, he would make 
his as to consist of sixteen ounces, and then a triens would 
give a fourth of the inheritance. * 


B. Et si plures uncut; quam duo- 
decim distribute sint, is qui sine 
parte institutus cst, quod dupondio 
deest habebit; idemque erit, si du- 
pondius expletus sit. Qua* omnes 
partes pd a.ssem postea revocantur, 
quanms sint plurium unci arum, 


8. If more than twelve ounces are 
bequeathed, then he who is instituted 
without any .prescribed share shall 
have the amount wanting to conipleto 
the second as; and so, if all the parts 
of the second as are already be¬ 
queathed, he shall have the amount 
necessary to make tip the third as. 
But all these ports are afterwards 
reduced to one single as, however 
great may be the number of ounces. 


D. xxviii. 5. 18. 


concluding sentence of the-section means, that though, 
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for the suko of calculating the parts, we go beyond the as to 
the dupondins or tripondius, yet we must always consider the 
as as representing the inheritance. For example, to be quite 
correct, we must make 15-21ths into 7§-l2ths, so that the 
portions of the inheritance may be expressed with reference to 
the twelve uncite of the as. 


0. I Lores pure et sub ennditione 
institiu potest, ex certo tempore aut 
nd eeitum tempos non potest, veltili 
post quinquennium quam moriar, vel 
ex calendis illi.s ved usque ad calendar 
illus 1 lores esto. Denique diem 
adjeelnm baberi pro superviieuo 
placet, et perinde esse ac si pure 
bei'es inslitutus esset. 


fl. An heir may be instituted sim¬ 
ply or conditionally, but not from 
or to any certain period; as, after 
five years from my death—or, fioni 
the calends of such a month, or until 
the calends- of such a month. The 
term thus added is considered a 
superfluity, and the institution is 
treated exactly as if unconditional. 


D xxviii. 5. 


If the institution is conditional, all those rights which other¬ 
wise would date from the death of the testator, date from the 
accomplishment of the condition. When the condition was 
accomplished, the heir entered on the inheritance, and then by 
this atli/io (not by the accomplishment of the condition) his 
rights wore carried back to the time when the testator died. 
Jfares tjuandoque adcundo hereditatem jam tunc a morte 
sureessisse defunct a httellajilur. (I). xxix. 2. til.) 

It was a principle of Koman law that a person could not die 
partly testate and partly intestate ; if his testament was valid 
at all, liis heretics ah intestate were entirely excluded. It was 
also a rule of law, that a person who once became heir, could 
not cease to bo heir. Non potest ( adjcctus) ejficere, lit qui 
samel /teres e.rslitit desinat hares esse. (D. xxviii. 5. 88.) 
Hut if a person were instituted heir from a certain time, there 
would he no one but the heredes ah inlestato to take in the 
meantime, and they inust cease to be heirs when the time 
arrived; if the institution were to take effect only up to a 
certain time, the instituted heir would cease to be heir at the 
expiration of the time, and the heredes ah intestato would 
then take the inheritance. This would he making the testator 
die partly testate and partly intestate, and therefore the law did 
not permit such on institution. Such an institution would also 
have offended against the second rule we have just mentioned, 
viz. that a person who had once been heir could not cease to 
he heir (I). xxviii. f). 88), whenco the adage snmel hares sem¬ 
per hares; for in the first case, the heredes ah intestato, in 
the second the instituted heir, would cease, at the end of a 
certain time, to he heir. I3ut if the institution were conditional, 
the heredes ah intestato did not take until the condition was 
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fulfilled, blit were excluded by the possibility which existed at. 
every moment of time that the testamentary heir would be able 
to enter on the inheritance by the condition being accomplished. 
(See D. xxix. 2. 30.) 

' The text speaks of ccrtum tempus; if tho time were uncer¬ 
tain, if, for instance, the testator said, let A be my heir from 
the date of B’s death, this would operate to make the institu¬ 
tion conditional. Dies incertns conditio nem in testamento 
facit. (D. xxxv. 1. 75.) It would bo uncertain whether A 
would outlive B ; but if during As lifetime, B died, which he 
might at any moment, the condition, viz. that A should outlive 
him, would be accomplished, and this possibility excluded the 
heretics ab in test a to. 


10. Impossibilis conditio in insti- 
tutionibus ct legati-., lice non lidei- 
commissis ct libertatibus, pro" non 
scripta liabetur. 


If). An impossible condition in tbe 
institution of heirs, gift of legacies, 
creation of JitlricoinmihSit, and gifts of 
freedom, is considered as not inserted 
at all. 


D. xxviii. 7. 1 ; 3). xxviii. 7. 14. 

That the institution was regarded as unconditional instead of 
void, when the condition was one not allowed by law, must be 
ascribed to the anxiety of Homans not to die intestate, and the 
consequent favour with which the law regarded any means of 
treating a will .as valid. An obligation containing an impos¬ 
sible condition would be void. (13k. iii. Tit. 0. 11.) 

Possibilis cst qiueper rertnu naturam atimitti potest: i/n- 
possibilis qua- non potest. (PAUL. Sent. iii. 4.2. 1.) But a 
thing contrary to law, or to boni mores, was considered ns im¬ 
possible as if it were impossible per reruni naturam. (Paul. 
Sent. iii. 4. 2.) 


11. Si plures conditioner institu¬ 
tion! adscripts sunt, siquiduin con- 
junctim, lit pula si ill ml et illud 
factum erit, omnibus pnrendum est; 
si separatim, veluti si illud aut illud 
factum erit, cuilibet obtoinperare satis 
esL 


11. ‘When several conditions arc 
attached to the institution, if they 
are plaoedflin the conjunctive, ns, if 
this and that thing be done, all the 
conditions must be complied with. 
But, if the conditions are placed in 
the disjunctive, as, if this or that be 
done, it will be sullieient to comply 
with any one. 


1). xxviii. 7. 5. 


12. Ti qnos nnmqunm testator 
vidit, heredes institui possunt, veluti 
ei frafris filios peregri nates, ignnrans 
qni essent, heredes instituerit; igno- 
rantia enim testantis inutilcru insti¬ 
tution cm non facit. 


1 2 . A testator may institute persons 
his heirs, whom he has never seen, 
as,, his brother’s sons, born in a 
foreign country, and unknown to 
him ; for the want of this knowledge 
will not vitiate the institution. ' 


C. vi. 24. II. 
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Tit. XV. DE VULGAEI SUBSTITUTIONS. 


Potest autem quis in testamento 
sno pluros gradus horedum facero, ut 
puta si ille lieres non erit ille heres 
esto, et deinceps in quantum velit 
testator subslituore potest, et novis- 
simo loco in subsidium vel servuin 
necessai'ium heredem instituere. 


A man by testament may appoint 
several degrees of heirs; as, for in¬ 
stance, if so and so will not be my 
heir, let so and so be my heir. And 
so on through as many substitutions 
as he shall think proper. He may 
even, in the last place, and as an 
ultimate resource, institute a slave 
his necessary heir. 


I), xxviiT 0. .10. 


Substitution was really u conditional institution. If A is 
not my heir, if, for instance, lie die before me, I appoint B. 
The extent to which substitution was carried, was owing to the 
importance attached to dying testate; and partly also, iu the 
time of the emperors, to the wish to guard agaiust the operation 
of the lex Julia et Papia , which created numerous causes of 
incapacity to take under a testament, and gave the shares of 
those instituted, hut incapable of taking, as cculuca, to the 
public treasury. 

This kiud of substitution is termed vulgaris, ns opposed to 
suhstitutiu papillaris, the subject of the next Title. 


I. Jilt pluros in unius locum pos- 
sunl suhrditui, vel utius in plurium, 
vel singuli singulis, vel invicein ipsi 
qm heredes instiluli sunt. 


1. A testator may substitute several 
in the place of one, or one in the 
place of several, or one in the place 
of each one, or be may substitute 
the instituted heirs themselves reci¬ 
procally to one another. 


IX xxiiii. 0. .10. 1. 


Vel inriretn ipsi qui heredes institute sunt. If any one 
instituted heir died before the testator, or refused to take his 
share of the inheritance, his share was, in fact, undisposed of. 
But as the testator was always supposed to have disposed of 
his whole estate if he disposed of any part, this share was 
divided among all those who entered on the inheritance in 
proportions corresponding to the share given them by the will. 
Their claim to this was called the///# accrescendi. But a tes¬ 
tator sometimes produced nearly the same effect as the law 
would have produced for liim, by substituting the heirs who 
entered on tho inheritance in the place of those who did not, 
thus preventing any share from becoming vacant. The effect 
was nearly the same, but not quite so. It was open to the 
substituted heirs to refuse the inheritance of this new part, 
which required to be expressly ontered on ; whereas, if they 
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once entered on the share given them by the testament, they 
could not decline accepting any further portion which devolved 
on them by the jus arerescendi. (I). xxix. 2. 35.) Again, the 
representatives of a deceased heir received his portion of the 
part given by the jus accreseendi. But only those living at 
the time when the choice of entering on the vacant share was 
offered them, took by substitution (13. xxviii. 0. 23; 13. xxviii. 
5. 50. 7), tire benefit of substitution, like that of institution, 
beii,g personal. The laws known under the joint name of the 
lex Julia et Papin Poppwa, had given a further reason for 
this mode of mutually substituting the heirs to each other. 
By these laws only the ascendants and descendants of the tes¬ 
tator could take by the jus accreseendi, and the childless and 
the unmarried were entirely excluded. These laws, however, 
had been in a great measure abrogated by Constantine (U. viii. 
58), and were completely so by Justinian in a.l>. 434* (C. vi. 
51.) It is further to be observed, that, where there were more 
than two persons instituted, the devolution would not be the 
same by substitution and by the jus accreseendi. Supposing 
A, B, and C were all instituted heirs, and B substituted to A, 
and then 13 substituted to B; if A and B died, by B being- 
substituted to A, the shares of A and B would both go to 11 ; 
but by the jus accreseendi ( i.e . supposing B had not been 
substituted to A), the share of A would have been vacant, and 
would have been divided between 13 and C. 


2. Et si ex disparibus partihus 
heredes scriptos invicem substituent, 
ct nullam mentionem in substitntiono 
partium habuerit, eas videtur in sub- 
stitutione partes dedisse quas in 
institutione expressil.; et ita divus 
Pius rescripsit. 


2. If a testator, having instituted 
several heirs with unequal shares, 
substitute them reciprocally the one 
to the other, and make no mention 
of the shares they are to have in the 
substitution, he is considered to have 
given the same shares in the substi¬ 
tution, which he gave in the insti¬ 
tution ; thus the Emperor Antoninus 
decided by rescript. 


C. vi. 2fi. 1. 

If lie chose, however, to specify the shares they were to take 
in that portion to which they were substituted, there was no 
necessity that they should be the same shares as those they 
were said to take by institution. 


8. Sed si institute lieredi et cohe¬ 
red! huo substitute dato alius substi¬ 
tutes fuerit, divi Severus et Antoninus 
sine distinctione rescripserunt ad 
utramque partem substitutnm ad- 
mittf 


3. If a co-heir he substituted to 
any instituted heir, and a third per¬ 
son to that co-heir, the Emperors 
Severus and Antoninus have by re¬ 
script decided, that such substituted 
person shall be admitted to the por¬ 
tions of both without distinction. 
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D. xxviii. 0. 41.' 

A testator institutes two heirs, A and B. lie substitutes B 
to A, but not A to B ; to B he substitutes C. Supposing 
neither A nor B take the inheritance, C will take the part of 
each, utramque partem, and will take it without any distinc¬ 
tion {slue distinctione) as to what was the order in which the 
testament was drawn up, or whether A or B first dies or refuses 
or becomes incapable of taking the inheritance. How he 
would take the part of B is clear enough; but if B died or 
refused the inheritance before A, how would 0 take A’s share, 
by the jus accrescendi or by substitution ? He did so by the 
rule subsiitutus substitute cense tur substitutus instituto ; the 
person substituted to the substitute is considered substituted to 
the instituted heir; C is substituted to B, who is substituted to 
A, and therefore C is, by what was termed a tacita substitute , 
substituted to A, and takes his part. 


4. Si servum alienum quis patrem- 
famihas nrbitratus lieredem scripse- 
nt,et hi heres non esset, Mmviutn ei 
feubstituerU, inque servus jus.su do- 
mini adierit hereditatem, Mievius in 
partem ndmittitur. 111a enim vei’ba 
si heres non erit., in eo quidem quem 
alieno juri subjectum esse testator 
seit, sic accipiuntur, “ si neqite ipse 
lierrs erit, neque ahum heredem efte- 
cerit;” in eo vero quem patremfami- 
lias esse nrbitratur, lllud significant, 
“ si hereditfttem sibi, eive cujus jnri 
postea subjeetus esse ccrperit, non 
acquisierit: ” idqne Tiberius Ca-sar 
in persona l’arihenii servi sui con- 
btitlllt. 


4. If a testator institute the slave 
of another bis heir, supposing him 
to be siu juris, and if he does not be¬ 
come bis heir, be substitutes Mrevius 
in liis place; then, if that slave 
should afterwards enter upon the 
inheritance at the command of his 
master, the substituted person, Mic- 
vius, would be admitted to a part. 
For the words, “ if he do» not be¬ 
come my heir," in the case of a per¬ 
son, whom the testator knew to be 
under the dominion of another, are 
taken to mean, if lie will neither be¬ 
come heir himself, nor cause another 
to be heir; but in the case of a person 
whom the testator supposed to he free, 
the w'ords mean, if* the heir will 
neither acquire the inheritance for 
himself, nor for him to whose domi¬ 
nion lie may afterwards become sub¬ 
ject. This was decided by Tiberius 
Cipsar, in the case of his own slave 
rartlienius. 


D. xxviii. T). 40, 41. 

Tho pars which each took was one-half. (Theoph. Par.) 
That each should take half in such a case was a mere arbitrary 
regulation, formed on no principle of law, hut only meeting, ns 
wtls supposed, the equity of the case. It seemed hard that 
the muster of the slave should lose all benefit from the institu¬ 
tion, when the words of the testament gave bin- the whole in- 
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heritunce, and hard that the instituted heir should take nothing 
when the master of the slave was profiting by a mistake of the 
testator. Accordingly Tiberius decided that each should have 
half. 


Tit. XVI. DE PUTILLAM SUBSTITUTIONS. 


Libcris suis impuberibus quos in 
potestate quis liabet, non solum ita 
ut supra diximus substitucre potest, 
id est ut, si heredes ei non extite- 
rint, alius ei sit licrcs, sed eo ainplius 
ut etsi lieredes ei extitennt et adhuc 
impuberes mortui fucrint, sit eis ali- 
quis heres, veluti si quis dicat hoc 
modo: Titius filius mens lieres milii 
esto; si lilius mens lieres milii nou- 
erit, sive heres erit ct prius nioria- 
tur quam in suam tutelam venerit, 
tuuc Seius hpres esto. Quo easu, si 
quidem non extiterit lieres filius, tunc 
substitutus palri fit lieres ; si vero ex¬ 
titerit lieres filius et ante pubertatem 
decesserit, ipsi filio fit heres substi¬ 
tutus; nam moribus institutum est ut, 
cum ejus a?tatis filii suit, in qua ipsi 
sibi testamentum facere lion possunt, 
pareutes eis faciant. 


A testator can substitute an heir 
in place of his children, under the 
age of puberty, and in his power, 
not only in the manner we have just 
mentioned, namely, by appointing 
some other person his heir in case 
his children did not become his 
heirs; hut also, if they do become his 
heirs, but die under the age of pu¬ 
berty, he may substitute another 
heir; as for example, “let Titius, my 
son, be my heir, and, if ho should not 
become my heir, or, becoming my 
heir, should die before lie comes to 
be his own master, i. e. before he 
arrives at puberty, let Seius be my 
hen.” In this case, if the son do 
not become the testator’s heir, tho 
substituted heir is heir to the father; 
but, if the son becomes heir, and 
then dies under the age of puberty, 
the substituted heir is then heir to 
the son. For custom has established, 
that parents may make testaments 
for their children, who are not of an 
age to make testaments for them¬ 
selves. 


Gai. ii. 170, 180. 

A child under the age of puberty might he sui juris, and so 
have the legal capability of making a testament; his status 
might be such as to give him the tesla men ti factio, but he would 
not have the power of exercising his right to-make a testament, 
according to the distinction between a right and the power of 
availing one’s self of the right, so often met with in lloman 
law. If this child, then, died before attaining fourteen years, 
lie would necessarily die intestate, which in Roman eyes was so 
great a misfortune for any one, that the father of the child was 
permitted to make the child’s testament, but only as a part aifd 
as accessory to his own; except in the case of a soldier, who 
might make a child’s testament without making ono for him* 
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self. (D. xxviii. 6. 2.) The right to make,a child’s testament 
depended on the possession of the patria potestas, and could 
only bo exercised with legat’d to those children who were in the 
father’s power. 

In the words sifilius mens heres mihi non erit, siveheres erit 
el prius moriatnr , we have an instance both of the vulgar and 
the pupillary substitution. It was long a vexed question among 
the jurisprudents (Cic. de Orat. 1. 39. 57), whether, if one only 
was expressed, the other was implied; whether, for instance, 
if the words si Jilius incus heres mihi non erit stood alone, 
and the child became heir but died under the age of puberty, 
the substituted heir would take as if he had been substituted by 
pupillary substitution. Marcus Aurelius terminated the doubt 
bv deciding that each substitution implied the other (D; xxviii. 
(5. 4), so that, when the son was instituted heir, the person 
substituted to him by pupillary substitution was considered as 
substituted to him by vulgar substitution; and conversely, the 
person substituted by vulgar substitution was considered as 
substituted by pupillary substitution, unless, in either case, the 
testator liad expressed a wish to the contrary. 


1. Qua ratione oxcitati, etiam coo- 
stitmiouein posuimus in nostro co- 
dice, qua prospcctum &st, ut si mente 
caplos habcant filios vel nepotes vet 
pvonepotes cujuscumquc soxus vel 
gradus, liocat eis, etsi puberos sint, 
ad exeinplum pupillaris substitutionis 
eertas personas substituere; sin au- 
tem rosipucrint, camdem substilu- 
tionom infirmari, ctlioc ad exemplum 
pupillnris substitutionis, quse post- 
qmtin pupillus adoleverit, iiilirinatur. 


1. Guided by a similar principle, 
we lia\e also inserted a constitution 
in our code, which provides that, if 
a man have children, grandchildren, 
or great-grandchildren, out of their 
right minds, of whatever sex or de¬ 
gree, he may substitute certain per¬ 
sons as heirs in place of such chil¬ 
dren, on the analogy of pupillary 
substitution, although they have at¬ 
tained the age of puberty. But if they 
regain their reason, the substitution 
is void, on the analogy of pupillary 
substitution, which censes to operate 
when the minor attains to puberty. 


0. vi. 20. 0; D. xxviii. 0. It. 

This kind of substitution is termed by the commentators 
quasi pupillaris or exempt or is, because made ad exemplum 
pupillaris substitutionis. The power hero given differs from 
that of making a child’s testament in two points: (1), it could 
be made by any ascendant, whother paternal or maternal, 
and not only by the paterfamilias ; and (2), the testator 
could not substitute any one he pleased. He was obliged to 
appoint one among eertas personas, viz. one of the descend¬ 
ants of the insane, and, if there were none, then one of his 
brothers. If he had no brother, the choice the testator was 
then unrestrained. (C. vi. 20. 9.) 
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If for any other cause than insanity a descendant were inca¬ 
pable of making a testament, the emperor would, if he thought 
fit, give a licence to the head of the family to make a testament 
for him. (D. xxviii. 0. 43.) 


2. Igitur in pupiilari substitutions .2. In a pupillary substitution, made 

secundum pradaturn modum ordinata in the way we have mentioned, there 
duo quodammodo sunt testamenta, ’ are in a manner two testaments, one 
alternm patris, alteram filii, tanquam of the father, the other of the son, 
si ipse films sibi heredem instituisset, as if the son had instituted an heir 
aut certe unum est testamentum dua- for himself; or at least there is 
rain causarum, id est, duarum here- one testament, operating on two ob- 
ditatum. jects, tlmt is, two inheritances. 

Gai. ii. 180. 

3. Sin autem quis ita formidolosus 3. If a testator be so apprehensive 

sit, ut timeret ne filius ejus pupillus as to fear lest, after his death, his 
adliuc, ex co quod palum substitutum son, being yet a pupil, should be ex- 
accOpit, post obltum ejus petieulo posed to the risk of having designs 
insidiarum subjiceretur, vulgarem formed against him, from another 
quidem substitutionem palam facero person being openly substituted to 
et in primis teslamenti partibus de- bun, he ought to make openly a vul- 
bet; illam autem substitutionein per gar substitution, and insert it in the 
quam, etsi lieres extiterit pupillus et first part, of bis testament; and to 
intra pubertatem decesserit, substi- write the substitution,* by which a 
tutus vocatur, separatim in inferiori- substituted heir is called to tho in¬ 
bus partibus sciibere, eamque partem beritance, if his son should become 
proprio lino propriaque cera con- an heir and then die under the age of 
signare, et in priove paite testamenti puberty, by itself, and in the lower 
cavere, ne inferiores tahuhe vivo filio part, which part ought to be sepa- 
et adhuc impubere uperiantur. lllud rately tied up and sealed: and ho 
palam est, non ideo minus valere sub- ought also to insert a clause in the 
stitutionem impuberis filii, quod in first part of his testament, fprbidding 
iisdem tabulis scripta sit quihus sibi the lower part to be opened, while 
quisque heredem instituisset, quam- his son is alive, and within the age of 
vis pupillo lroc periculosuin sit. puberty. Of course a substitution to 

a son under the age of puberty is not 
less valid because written on the 
same tablet in which the testator has 
instituted him his heir, whatever dan¬ 
ger it may involve to the pupil. 

Gai. ii. 181. 


4. Non solum nutem beredibu* in- 
stitutis impuberibus libcris ita substi- 
. tuere parentes possunt, ut etsi lieredes 
eis extiterint et ante pubertatem nior- 
tui fuerint, sit eis lieres is quern ipsi 
voluerint; sed etiaro exheredatis : ita- 
que eo casu, si quid pupillo ex liercdi- 
tatibus legatisve aut donationibus pro- 
pinquorum atque amicorum acquisi- 
tupi fuerit, id onme ad substitutum 
peirflnebit. Qutecumque diximus de 
substitutione irnpuberum liberorum 


4. Parents may not only substitute 
to their children under the ago of 
puberty, so that if such children be¬ 
come their heirs, and die under the 
age of puberty, any one whom the 
testator pleases shall be made their 
heir, but they may also substitute 
to their disinherited children; and 
therefore, in such a case, whatever 
a disinherited child, within the age 
of puberty, may have acquired by 
succession, by legacies, or by gift 
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vel heredura institutorum vel exhejre- from relatiops and friends, will all 

dfttoinm, eadem einirn de postumH become the property of the subsli- 

lntelligirnus. tilted heir. All we have said con- 

* cerning the substitution of pupils, 

instituted .heirs, or disinherited chil¬ 
dren, is applicable also to posthumous 
* children. 

G ir. 11 . 182, 183. 

It was not Localise ho instituted a child in his own testa¬ 
ment that a paterfamilias could make the -testament of that 
child, but because the child was in his power, and hence lie 
could make the testaments even of children whom he dis¬ 
inherited. Grandchildren and other descendants could also be 
made subject to a pupillary substitution by their grandfather, 
if they were immediately in his power, that is, if their own 
father was dead or emancipated. 

It was necessary that the child should be under the power of 
tbe father at the time of making the testament, and also at 
that of the father’s death. No testator could, therefore, sub¬ 
stitute to an emancipated child. (1) xx\in. 6. 2 ) If, after 
the child became sui jails, he was arrogated, this vitiated the 
substitution; but the person who arrogated him was obliged to 
give security that if the child died under the age of puberty, he 
would give up to the substituted heir, or to the heretics legitimi 
if no one was substituted, all that would have come to the 
pupil if the substitution had remained valid. It is, perhaps, 
luudly necessary to observe, that in every case of pupillary 
substitution, the substituted heir took not only what the pupil 
received from the lather, but all tliat tbe pupil would liave bad 
to dispose of by testament, if he bad been capable of making 
a testament. 


5. Libcris autem suis tostamentum 
nemo f.icuie potest, nisi et siln faciat; 
nnm pupilhue tpstaniontum pars et 
sequela est pateim testamenti, adeo 
lit si pains testnincriMnn non \aleat, 
nec filn quidem valcbit. 


6. No parent can make a testament 
for his children, unless lie also make 
a testament for himself: for the pu¬ 
pillary testament is a part of, and 
accessoiy to, the testament of the 
parent, so much so, that if the testa¬ 
ment of the father is not valid, nei- 
thei is that of the son. 


D. xxviii. 0. 2. 1. 

Tbe tw'o testaments were generally contained in the same 
instrument; hut a testator might, if he pleased, moke his son’s 
testament by a different instrument, or might even make it by 
verbal nuncupation, although his own testament was written. 
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A singulis .auter^ bberis; yel G. A parent may make a pupillary 
ei ^ui eomm novissimus* iippubes substitution to each of his children, 
njdrietnr, suhstitui potest: singulis or to liiui who shall die the last un- 
quidenf si neminem eorum intestdta der the age of puberty; to each, if 
deceijjere voluit, novisskno si jus he be unwilling that any of them 
lagitimanjm hereditatum integrum should die intestate; to tlie last who 
inter eos cu^todm velit. shalL die within the«age of puberty, 

* if he wish that the" order ol legiti¬ 

mate succession should bo rigidly 
preserved among them. 

D. xxviii. 0. 37. 

7. Substituitur autem impuberi aut 7. A substitution may be made to 

nominatim, veluti Titius, aut gene- a child under the age of puberty, by 
raliter, ut quisquto miln lieres erit: name, as, “ let Titius be heiror ge 
'quibus verbis vocantur ex substitu- nerally; for instance, “ whoever shall 
tione, impubeyre mortuo fiho, qui et bp my lieir.” 11 y tliese latter words, 

ei sonpti sunt.heredes et extiterunt, all are called to tlie inheritance by 

et pro qua parte heredes facti sunt. substitution, on the death of the son 

under the age of puberty, who have 
been instituted, and have become 
lieir s to the father, and efteh m pro 
portion to the share assigned to hint 
as heir. 

D. xvviii. G. 8. 1. 

’ Quisquis ftiihi heres erit, heres Jilio meo impuberi esto, 
would be the full expression. 

8. Masculo igitur usque ad qua- 8, A substitution may then be made 

tuordeenn an nos substilui potest, fe- to males, up to the age of fouiteen; 
minse usque ad duodecim anno«; et and to females, up to that of twelve 
si hoc tempusuxcessennt, subslitutio jeai‘s : tins age once passed 1 , the sub- 
evanescit. stitulion is at end. 

P. xxvni. G. 14. 

The father could not extend the time beyond fourteen years, 
but he could make it less; n&, for example, siJitius mens intra 
decimum (innum decesserit. 

The substilutio pupillaris would be at end not only by Lhe 
jtfipil attaining the age of puberty, hut by his undergoing a 
capitis deminutio before the age of puberty, or dying before 
his father, as, in either of these cases, it would be impossible 
he-should make a testament. Or, again, if no ono entered on 
lhe father’s inheritance, or the father’s testament was in any 
way made inoperative, the testament of the son was void, be¬ 
cause it was on the validity of the testament of tlie father that 
the Validity of the testament of the son depended. 

dh i&tr&neo vero vel filio puberi 0. After having instituted a stranger 

he2$di institute ita substjtuere nemo or son of full age, a testator cannot 
W tti si heres extitcrit et inti a then go on to substitute another 
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aliquod terapus deeesserifc, alias ei 0 $ heir to „ r _ wv , w _ 

beres; sed boo solum permissum est, . tain th»e. "'All attOwHj 

ut enm per fidejcommis&um' testator oblige," tf* a fdiebMt&itaqjn ,-^.,. 
obliget alii hereditatem ejus vel totftm v person, instituted fb given*® 
vel pro parte restituere: quod'jus* part to third person* 
quale sit, suo loco trademus. - law is on this point we W0f expltim, 

r % in its proper place,. 


Gai. ii.,184. 

> 

It is to be observed that, m a fdeicommissum , thp testator 
does not attempt to deal "with the inheritance o£ andlherj hj^ 
only regulatos the transmission of his own. ’ ' 


* 


Tit. XYII. QUIBUS MODIS TESTAMENT A 
INFI^MANTUR. 

t 

Testamentum jure factum usque A testament, legally made, remains 
adeo valet donee rumpatur irritumve valid, until it be either revoked or 
fiat. rendered ineffectual. 

If something were originally wanting to the validity of thetes- 
tament, it was spoken of as being in just um , non jure factum / 
as imperfectum , if some formality were wanting and as nuf 
hus momenti, if a child were not properly disinherited. BtttiV 
might be quite valid when made, and subsequently lose its 
effect; in such a case it was either* ruptum, i. e. i$p foroe was 
broken, it was revoked, either by agnation of a sum hereof Or 
by a subsequent testament* or it Was irritum , rendered useless 
by tlie testator undergoing a change of status, or by nUt on®** 
entering, under it, on the inheritance. Irr this last oahf if WOf 
specially said to bo destitutum; hut the general expression 
irritum was applied, as well as the more, particular ’term 
destitutum,' to a testament that had been abandoned. 

Wo have no term nearer to ruptum than revoked ; but it* 
does not express it very accurately, as the rupture of the*tes-* 
taraent might be something quite independent of the test&toifc 
will, whereas revocation properly implies a voluntary act of the 
testator. We have hitherto, in order to kqep up the metaphor, 
translated it “the force of the testameiit is broken;*’ but this 
paraphrase is too cumbrous to be retained when the expression 

occurs frequently. * ^ 

« * * 

V 

1. Rumpitur -autem testamentum, I. A testament is revoked when 
cum in eodem statu msnenta testa* the testator remaining in the 
tore ipsius testament! jus vitiatur. same stalm, 1§Ie\ffect of the t«Bta- 
Si quifl eAim post factum testament ment is deslroypdjpfo# after ma]ung 
turn addp|arihit sibi fllium per impe»‘ his testament, he |rrogafcQ^ a.-persoh 
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ratorem, eum, qui est sui juris, aut sui juris by licence frgm the emperor, 
per prsetcncem secundum nostram or if, in tlip presence of the privtov, 
constitution am, eum qui in potestate and by virtue of our constitution, he 
. parentis fueriti, testamentum ejus adopts a child under the power of his 
rumpitur quasi adgnatioue sui he- natural parent, then the testament 
redis. would be revoked by this quasi-agna¬ 

tion of a suns here*. 

G ax. ii. 138, and foil. 

We have already seen how the rupture of the testament 
• might be avoided by instituting or disinheriting posthumous 
children and quasi-postumi . But when a new suns heres 
came into the family by the civil agnation produced by adop¬ 
tion or arrogation, the stricter law of the time of Gains pro¬ 
nounced that the testament was inevitably revoked. But in 
the times of the later jurists, if the new suits hares had been 
instituted by anticipation, the testament was considered ns not 
revoked (D. xxviii. 2. 23), and it was only when ho lmd been 
omitted or disinherited, that the rule making the testament of 
no effect was allowed to prevail. And Justinian seems here to 
countenance the opinion by omitting the word omnimodo , which 
Gaius adds to rumpitur. 

2. Posteriore quoque testamento 2. A former testament is equally 
quod jure perfectum est, anperius revoked by a subsequent one made 
rumpitur; nec interest extiterit ah- as the law requires, nor does it sig- 
quis heres ex eo, an non: hoc enim nify whether under the new testa- 
soium spectatur, an aliquo casu .ex- meat any one becomes.heir or not; 
istere potuerifc . Idcoque si quis aut the only question is, whether there 
noluerit heres esse, aut vivo testatore could have been an heir under it: 
aut post mortem ejus ante quam he- therefore, if an instituted heir ro- 
reditatpm acliret decesserit, aut con- nouncos, or dies, either during tlio 
ditione sub qua heres ii^litutus est life of the testator, or after the tes- 
defectus sit, in his casibus paterfami- tator’s death, but before the heir run 
lias intestatus moritur: nain et prius enter upon the inheritance, or if his 
testamentum non valet ruptum a interest terminates by the failure of 
posteriore, et posterius irque nullas the condition under wkicli hc-was in¬ 
habit vires, cum ex eo nemo heres stituted,—in any of these cases, tho 
it ©xtiterit. testator dies intestate; for tlio first 

testament is invalid, being revoked 
by the second, and the second is of 
as little force, as there is no heir 
under it. * 

Cai. ii. 144. 

If the heir instituted in a second testament would have taken 
as heres ah inlestato, the second testament, although it might 
Be not formally made ( jure perfectum, ), was still held valid, 
as an expression of the last will of the deceased, who died in¬ 
testate indeed, but whose wishes were binding on the heir. 
fP. xxviii, 8 S 2; C. vL2§. 21. 3.) 
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The two modes mentioned in the text by which a testament; 
could be revoked are the agnation of a sum here* and ‘the 
making a subsequent testament. But the testator could aJ$o 
revoke it by tearing or defacing it, or by signifying a wish to 
have it revoked before three witnesses, or by a formal deed, 
provided, in this last case, that ten years intervened bqtween.the 
making the testament and the testator's death. Theodosius 
had enacted that a testament should be always invalid after ten 
years had expired from the time of its being made. Justinian 
allowed testaments to remain valid for any iength of time, but 
retained the effect of the lapse of time in the one case of the 
testator signifying his wish to have his testament revoked. 
(0. vi. 23. 27.) 

When it is said that a subsequent testament to revoke a 
prior one must be regularly made, it must be understood that, 
in the case of soldiers, their privilege of making a testament 
in any way they pleased wouldj)ermit them to revoke a prior 
testament by any testament that expressed their intentions. 


3. Seil et si quia priore testamento 
jure perfeeto, posterius a‘que jure 
fecerit, etiamsi ex certis rebus in eo 
hcredem instituerit, superius testa¬ 
mentum sublutum esse divi Severus 
et Antoninus reseripserunt. Cujua 
constituLionia vfirba inseri jussimus, 
cum aliml quoque pnetorea in eacon- 
stitutiono expressum est. “ Impera¬ 
tives Soverus et Antoninus (Jocceio 
Campano: Testamentum secunilo loco 
factum, licet in eo ccrtarum rernm 
bores scriptus sit, perimle jure valero 
ac si rermn mentio facta non esset; 
sed teneri heredem scriptum ut con- 
tentus rebus sibi clntis, aut snppleta 
quarta cx lege Faleidia, hereditatem 
rcstituat bis qui in priore testamento 
scripti fuerant, propter inserta verba 
secundo tostamento, quibus ut valeret 
prius testamentum expressum est, 
dubitari non oportet.” Et ruptum 
quidem testamentum lioc modo efll- 
citur. 


3. If any one, after having made a 
valid testament, makes another equally 
valid, although the heir is instituted 
therein for certain particular tilings 
only, yet as the Emperors Severus 
and Antoninus have decided by a 
rescript, the first testament is con¬ 
sidered to be thereby destroyed. We 
have ordered the words of this con¬ 
stitution to be here ^inserted, as it 
contains a further provision. “ The 
Emperors Severus and Antoninus to 
Cocceius Carapanus : a second testa¬ 
ment, although the heir named in 
it be instituted to particular things 
only, shall be as valid as if the things 
had not been specified, but unques¬ 
tion ably the heir instituted in the 
second testament must content him¬ 
self either with the things given him, 
or with the fourth part, made up to 
him according to the Faleidia lex , and 
shall be bound to restore the rest of 
the inheritance to the heirs instituted 
in the first testament, on account of 
the words inserted in the second, by 
which it is declared, that effect'shall 
be given to the first testament.” This, 
therefore, is a' mode in which a testa¬ 
ment is revoked. . 


T>. xxxvi. 1. 29. 

It was not tbc lex Faleidia , but the script us-consultuiti 

u 2 
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Pegasianum, bj? which this fourth, was in suoh a case given to 
the heir. .(See Tit. 23. 5.) 

If the heir w£re instituted for a part only, ccrtoc res, he 
would by laAY be instituted for the whole, as no one could die 
partly testate; but if in the second testament it were expressed 
that the fy.st should be valid, this would be the same as impos¬ 
ing a Jideicommissum on the heir under the second testament, 
the terms of the Jideicommissum being contained in the first 
testament. 


4. Alio quoque m'odo testamentn 
jure facta infirmantur, veluti cum is 
qui fecit testamentum, capite demi- 
ntitus sit. Quod quibus inodis accidat, 
primo libro retulimus. 


4. Testaments validly made are also 
invalidated in another way, viz. if the 
testator suffer a capitis dvminutio. We 
have shown in the First Book under 
what circumstances this may happen. 


Gai. ii. 145. 


As it was from his civil status that a testator’s power of 
making a testament proceeded, any change in this was held to 
invalidate any exercise of the power made before the change. 


5. Hoc autem casu irrita fieri testa¬ 
ment a dicuntur, cum alioquin et qufe 
rumpantur irrita tiant, et qua? statim 
ab initio non jure fiunt irrita sunt, et 
ea quae jure facta sunt et postea 
propter capitis deminutionem irrita 
fiunt, possumus nihilominus rupta 
dicere ; sed quia. sane commodius 
erat singular eafttsas singulis appella- 
tionibus distingui, idoo quirdam non 
jure facta dicuntur, quondam jure facta 
rumpi vel irrita fieri. 


5. In such a case testaments are 
said to become ineffectual, although 
those which are revoked, or which, 
from the beginning, w’ero not legally 
valid, may equally well be termed in¬ 
effectual. We may also term those 
testaments revoked, which, being at 
first legally made, are afterwards ren¬ 
dered ineffectual by a capitis demi- 
nuiiu. But, os it is more convenient 
to distinguish by different terms each 
cause that invalidates a testament, 
some are said to be irregularly made, 
and others, regularly made, to be re¬ 
voked or rendered ineffectual. 


Gai. ii. 140. 

Under irrita testamenta , we must include those which the 
jurisconsults termed de&titata , i. e. abandoned, by no one enter¬ 
ing on the inheritance. 


6. Non tamen per omnia inutilia 
sunt ea testamenta, quse ab initio jure 
facta propter capitis deminutionem 
irrita facta sunt. Nam si septem 
testium signis signata sunt, potest 
scriptus heres secundum tabulas tes- 
tamenti bonomm possessionem ag- 
noscere, si modo defuncts et civis 
Bomanus et sum potestatis mortis 
tempore fuerit: nam si ideo irritum 
factum sit testagnentum, quia civi- 


6. But testaments at first validly 
made, and afterwards rendered in¬ 
effectual by a capitis deminntio , are not 
absolutely void; for if they have been 
attested by the seals of* seven wit¬ 
nesses, the instituted heir can obtain 
possession of the goods according to 
the testament, provided that the tes¬ 
tator was a Homan citizen, and was 
sui juris at the time of his death. For 
if a testament becomes void because 
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tatem vcl etiam libertatem testator the testator has lost the rights of a 
amisit, aut quia in adoptionom so citizen, or his liberty, or because he 
dedit, et mortis tempore in adoptivi has given hiijniSeJf in adoption, and 
patris potestate sit, non potest scrip- at the time of his death was under 
tus heres secundum tabulas bonorum the power of lfis adoptive father, then 
possessionem petcre. the instituted^ heir cannot demand 

possession of the goods according to 
the terms of tho testament. 

Gai. ii. 147. 

The meaning of the praetor giving the bonorum possessio 
secundum tabulas is, that he ordered that possession of the 
property should be given as tho testator intended, though, by 
the rules of strict law, the testament in which ho had expressed 
his intention was invalidated. The instance alluded to in the 
text is that of a testator, after making his testament, suffering 
a capitis deminutio, but returning to his old status before 
dying. In such a ease tho prector gave the bonorum possessio, 
as he did if a person, arrogated and then emancipated, expressly 
declared his wish to abide by his testament made before arro- 
gation. (Gai. ii. 147.)* 

7. Ex: co ait tom solo non potest 7. A*testament cannot be invali- 
infivmari testamontum, quod postea dated solely because the testator is 
testator id noluit valero: usque adco afterwards unwilling that it should 
ut, etsi quis post lactum prius testa- take elfeet; so that, if any one, after 
mcnlum posterius facere crvpevit, c-t making one testament, begins another, 
aut mortalitale privventus, aut quia and then, being prevented by death, 
cum cjus rei pu'nituit, non perfecent, or from having changed his tnind, 
divi Pertinacis oratione cantum sit ne does not complete it, it is decided in 
alias tabula' priores jure facta: irritio an address to tho senate by the Em- 
liant, nisi sequentes jure ordinativ ct poror Pertiuax, that the first testa- 
perfectn* fuerint; 11 am imperfectum ment shall not be revoked, unless the 
testamentum sino dubio nulliyn est. subsequent one is regularly made and 

complete, for an imperfect testament 
is undoubtedly null. 

T). xxxiv. 4; C. vi. 23. 21. 3. 

See note on paragraph 2. 

ft. Eadeni oratione expressit, non 8. The emperor declared in tho 
admissurum so hereditatem ejus qui same address to tho senate, that ho 
litis causa principem reliquerit here- would not accept the inheritance of 
dem, neque tabulas non legitime any testator, who, on account of a 
factas in quibus ipse ob earn causam suit, made the emperor his heir; that 
heres institutes erat probaturum he would never make # valid a testa- 
ncque ex nuda voce horodis nomen ment legally deflcient"in form, if, in 
admissurum, neque ex ulla scriptura order to cover tho deficiency, lie hira- 
cui juris auctoritas desit aliquid adep- self was instituted heir; that he would 
turum. Secundum hive divi quoque not accopt the title of heir, if he was 
Severus et Antoninus siepissimo re- instituted by w< rd of mouth; and 
scripserunt: licet enim* (inquiunt) that he would never take anything by 
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legibus soluti simus, attomen legibus virtue of any writing wanting the 
vivimus* authority of strict law. The Empe¬ 

rors Severus and Antoninus have also 
often issued rescripts to the same 
purpose : “ for although,” say they, 
“ we are above the laws, yet we live 
in obedience to them.” 

T>. xxxii. 23. 

Testators occasionally made the emperor their heir, in order 
that their adversary in a lawsuit might have him to contend 
with. 

An oralio was an address to the senate by the emperor, in 
which he explained to them what they were to enact; they 
then put his recommendations into the shape of a sen atm - 
consultum. 


Tit. XYIII. DE INOFFICIOSO TESTAMENTO. 

• 

Sinco parents often disinherit their 
children, or omit them in their testa¬ 
ments, without any cause, children 
who complain that they have been 
unjustly disinherited or omitted, have 
been permitted to bring the action 
de itwjficioso testumenlo, on the suppo¬ 
sition that their parents were not of 
sane mind when they made their tes¬ 
tament. This does not mean that 
the testator was really insane, hut that 
the testament, though regularly made, 
is inconsistent witli the duly of affec¬ 
tion the parent owes. For, if a tes- 
tatois is really insane at the time, his 
testament is null. 

I), v. 2. 2, 0. 0. 

As we may gather from the text, a testament was termed 
inofficiasum, which was at variance with the dictates of natural 
affection, and those duties of near relationship which wore 
expressed hy the term officium pie tat is. A presumption seemed 
to arise that the persons very closely connected with the testa¬ 
tor, if passed over, must have done something to merit the tes¬ 
tator’s disapprobation. They might therefore naturally desire 
to have their character ( restimatio) protected against the impu¬ 
tations, and they therefore applied to the preetor to set the 
testament aside. A testament regularly and validly made, hut 
liable to the objection that it was inofficiosum, was liable to he 


Quia pleramquc parentes sipe causa 
liheros suos exheredant vel omiltunt, 
iuductum est ut de inoffieioso testa- 
rnento agere possint hberi, qui que- 
runtur aut inique se exheredatos aut 
inique pneteritos r hoc eolore quasi 
non saniv, mentis fuerint, cum testa- 
mentum ordinarent. Sed hoc dicitur 
non quasi vere furiosus sit, sed recte 
quidem feeerit testamentum, pon 
autera ex officio pictatis; ntm si vere 
furiosus sit, nullum testamentum est. 
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set aside on the application of tlio children, or, if there were, 
no children, on that of the ascendants, or, if there were no 
ascendants, on that of the brother or sister of the deceased, 
the claim of these last, however, only prevailing where the per¬ 
son instituted was turpis. 

It is not known at what date the action dc inofficioso testa- 
men to was first introduced. It is alluded to by Cicero (In 
Very. i. 42). It was brought before the centumviri , as were 
all actions concerning inheritances, and if they pronounced 
the testament “ inoffi'iosnm ,” all its dispositions were set 
aside, and the inheritance passed according to the succession 
ah intestato. (Sec In trod. sec. 7?.) 


1. Non n utem 11 be vis tantum per¬ 
mission esl testamentum parenlium 
inuffieiosuin aceusare, verum etiam 
parentibus liberorum. Soror autem 
et fvaler turpibus person is scriptis 
heredibus ex saciis eonstitutionibus 
prniati sunt; non ergo ^contra omnes 
heredes agere possunt. Ultra frulres 
igitnr et sornres, cognati nullo modo 
ant ogerc possunt, aut agentes vin- 
cerc. 


1. It is not children only who are 
allowed to attack the testaments of 
their parents as inofficious. Parents 
are also permitted to attack those of 
their children. Tlio brothers and 
sisters of a testator, also, by the im¬ 
perial constitutions, are preferred to 
infamous persons, if any such have 
been instituted heirs. Thus, then, 
they cannot bring such an action 
against any heir. liejond brothers 
and sisters no cognate can bring or 
succeed in such an action at all. 


0. iii. *28. 21. 27. 

Beforo Justinian, brothers and sisters could only bring this 
action while the tic of agnation was in existence. Ho per¬ 
mitted them to bring it durante ar/natione eel non (C. iii. 
28. 27), and thus made it sufficient that they should be merely* 
consani/uinei, i. e. horn of the same father. Subsequently, by 
the 118th Novel, uterine brothers or sisters were placed on the 


same footing as consanyuinei. 

2. Tam autem nnturales liberi, 
qitnm secundum nostra 1 conslitutionis 
di\ isionem adoptati, ita deruum do 
inofficioso testamento age re possunt, 
si nullo alio jure ad dofuncti bona 
venire possunt; nara qiu adheredita- 
tom totam vel partem ejits alio jure 
veuiunt, do inofficioso agere non pos¬ 
sunt. Postumi quoque qui nullo alio 
jure venire possunt, do inofficioso 
agere possunt. 


D. v. 2 


2. But+natural children, as well 
as adopted (the distinction between 
adopted children laid down in our 
constitution being always observed), 
can only attack the testament as in¬ 
officious, if they can obtain the effects 
of the deceased in no other way; for 
those who can obtain the whole or a 
port of the inheritance by auy other 
means, cannot pursuo this remedy. 
Posthumous children, also, who are 
unable to recover their inheritance 
by any other method, are allowed to 
bring, this aetion. 

C. 8. IS. 
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Those adopted by strangers could not impugn the testament 
of the adoptive father, if they were disinherited, or passed over, 
but those who were adopted by their ascendants could. This 
is the dicisio here alluded to. (See 33k. i. Tit. 11. 2.) 

The actio de inof/rcioso test a men to was only a last resource 
open to those who lmd no other: a pupil, therefore, arrogated, 
and afterwards disinherited by the arrogator, could not bring 
this uction, because he was entitled to the quarta Antonina 
(see Bk. i. Tit. II. 2); nor, again, could an emancipated son, 
omitted in the testament of his father, because the pnetor 
gave him possession of the goods contra tabulas. (See Tit. 
13. 3.) 


3. Sed hire ita accipienda sunt, si 
nihil eis penitus a testutoribus testa- 
inento relictum ot: quod nostra con- 
stitutio ad verecundiam natura- intro- 
duxit. Sin vero quantacuinquo pars 
liereditatis vel res eis i'umt rclictn, 
inofficiosi querela quicscentc, id quod 
cis deest usque ad quartam logitiimc 
partis repleatur, licet non fuerit ad- 
jectum, boni viri arbitratu detere earn 
complcri. 


3. All this must be understood to 
take place only, when nothing has 
been left them by the testament of 
the deceased ; a provision introduced 
by our constitution, out of respect for 
the rights of nature, lfor, if the least 
part of the inheritance, or any one 
single thing has been gi\en them, they 
cannot bring an action dr hm/finoso 
test omen to ; but they must linve made 
up to them one-fourth of what would 
have been their share, if the deceased 
had died intestate, supposing what is 
given does not amount to this fourth; 
and this, although the testator has 
not added to his gift any direction 
that this fourth is to be made up to 
them according to the estimate of a 
trustworthy person. 


.. C. iii. 28. 30, pr. and 1. 

A plebiscitum was passed in the year 714 A.u.c., called the 
lex Falcidia (v. Tit. 22), which provided that one clear fourth 
of the inheritance must remain to the heir, and that legacies 
and trusts could only affect three-fourths. Either from tho 
analogy of this law, Qt by some express enactment, it was de¬ 
cided that every one who was near enough in blood to the 
testator to bring the action de inojjicioso, might bring it, 
though mentioned in the testament, unless one-fourth were 
thereby given him of what lie would have received in a suc¬ 
cession ah in test a to. This fourth part was spoken of under 
different names. Sometimes it was itself termed tho Falcidia 
(Solum eis Falvidiam debitai successions relin quant, Cod. 
Theod. xvi. 7. 28). Sometimes it is spoken of as the portio 
legibus deb ita, or portio legitima (C. iii. 26. 28), and com¬ 
mentators have called it simply the legitima . 

Before the time of Justinian (Cod. Thood. ii. ID. 4), unless 
a testator either expressly gave this fourth, or gave a direction 
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tliat such an additional share of the goods should he added 
to that actually given, as some trustworthy person, who should 
make an estimate of tlio value of all the goods of the deceased, 
should consider would he necessary to make what was given 
equal to the fourth, the testament could be "attacked and set 
aside as inofficious; hut Justinian altered the law on this point, 
and enacted that if the testator gave anything at all, the action 
da ittojjicioso could not be brought, blit only an action to 
obtain what was wanting to make up the fourth, while the 
testament itself remained valid. (C. iii. 28. 30.) There were 
considerable differences between the action to make up what 
was wanting to the fourth part (actio in supplementum leyi~ 
tinuc) and that de i/tofficionoso; the former was a personal 
action, there was no limit to the time in which it was to be 
brought, it was transmissible to the heirs of the person who 
could bring it, and it left the testament valid; the latter was a 
real action, was obliged to be brought within a certain time (see 
note to paragr. G), could not be transmitted to the heirs, 
unless the person entitled to bring it had manifested-an inten¬ 
tion to do so, and if it was successfully brought, the testament 
was set asido. 


•1. Si tutor nomine pupilli cujus 
tutelam gerebat, cx testamento patria 
aui k'gatum ucceperit, cum nihil crat 
ipsi tutori relietum u patre suo, nihil- 
ominus potent nomine suo de in- 
oflicioso patris testamento agere. 


4. If a tutor accepts in the name 
of the pupil under his charge a legacy 
given in the testament of the tutor’s 
own father, while nothing has been 
left to the tutor himself by his father’s 
testament, he may novertheless in his 
own name attack the testament of 
his father as inofficious. 


D. v. 2. 10. 1. 


To accept a legacy was to acquiesce in the validity of the 
testament; but it was reasonable that a tutor, who had an 
unavoidable duty to perform towards bis pupil, should not bo 
personally bound by an act done in bis capacity as tutor. 


5. Sed ct si e contrario pupilli 
nomine cui nihil relietum fuerit, de 
inollicioso egerit ot superatus est, 
ipse tutor quod sibi in eodem tes¬ 
tamento legatum relietum est, non 
amittit. 


5. Conversely, if a tutor, in the 
name of his pupil, to whom nothing 
has been left, attacks as unofficious 
the testament of his pupil’s father, 
and attacks it unsuccessfully, he does 
not lose anything that mef have 
been left himself in the same tes¬ 
tament. 


D. v. 2. 30. 1. 

* Any heir who attacked a testament as inofficious, unsuccess¬ 
fully, forfeited to the Jiscus whatever wae given him by the 
testament. 
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6. Igitur quartam quis debet ha¬ 
bere, ut de inofficioso testnmcnto 
agere non possit, sivo jure lieroditario 
sive jure legati vel ftdeieommissi, vel 
si mortis causa ci donata quarta fuerit. 
Vel inter vhos in iis tantummodo 
cosibus quorum mentionem fucit 
nostra constitutio, vel aliis modis qui 
constitp'ionibus continentur. Quod 
autem de quarta dixinms, ita intelli- 
gendum est ut, sive unus fuerit sive 
plures quibus agere de inollieioso 
testamento permit titur, nna quarta eis 
dari possit, ut pro rata eis distribu- 
atur, id est, pro virili portione quarta. 


0. That a person should bo de¬ 
barred from bringing the action de 
inofficioso testnmcnto , it is necessary 
that he should have a fourth, cither 
by hereditary right, or by a legacy, 
or a Jhlcicommissum , or by a donatio 
mortis causa, or a dunatiit inter vinos 
in the cases mentioned in our con¬ 
stitution, or by any of the other 
means set forth in the constitutions. 
What we have said of tho fourth 
must be understood as meaning that, 
whether there be one person only or 
several, who can bring an action dc 
inoffiuoso testamento, only one-fourth 
is to be distributed among all pro¬ 
portionally, that is, each is to have 
the fourth of his proper share. 


D. v. 2. 8. G. 8; 1). v. a. 20; C. iii. 28-20. 2. 

If the donatio inter vivos Intel been made on the express 
condition that it should be reckoned as part of the jttarla tet/i- 
tima (D. v. 2. 2o ; C. iii. 28. do), or Imd been advanced for 
the purchase of a military rank (C. iii. 28. 80), then it was 
taken into account in estimating how much the recipient was 
entitled to as ]tis fourth ; hut, generally speaking, as it was tho 
receipt of the fourth of that which a person would have received 
ab intestato that excluded him from bringing the action de 
inofficioso , the right to this action could not be taken away by 
the receipt of gifts, which, having been made inter vivos, could 
not have formed part of the inheritance ab intestato. 

The words, tfpt at iis modis, &c., refer to dotes, and to dona¬ 
tion es propter nuptias (C. iii. 28. 20; C. vi. 20. 20. 1), which 
were taken into account in reckoning the amount due as the 
porlio let/itima. 

The right to the action de inofficioso might he extinguished, 
(1) by the person entitled to the quarta letjitima dying without 
having manifested an intention to dispute the testament: if ho 
had done so, the right to the action passed to his heirs (D. v. 
2. 6. 2); (2) if he-liad allowed a time fixed first at two and 
subsequently at five years (Cod. Thcod. ii. 10. 5), to elapse 
withemt bringing the action; and (3) when he had acquiesced 
directly or indirectly in the testament; as, for instance, by 
making a contract with the persons instituted, in their capacity 
as heirs (D. v. 2. 20. 1), or by a demand against those persons 
for tho payment of a legacy, or by desisting in the action when 
once brought. (D. v. 2. 8. 1.) 

Justinian, in his Novels, introduced considerable changes in 
the law on these points. First, if those entitled to the portio 
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legitima were more than four in number, they no longer took a 
lourth but a half; if less than four, then they took a third. 
(Nov. 18. 1.) Secondly, those who could claim a portio legitima 
were required to be made heirs, and it was no longer permitted 
to give them their portion by a legacy or trust. (Nov. 115. 3, 
4.) Thirdly, if the testament were declared inofficious, it was 
only the institution of the heir or heirs that was to be set 
aside; the trusts, legacies, gifts of liberty, and appointments 
of tutors were to remain good. (Nov. 115. 4. 9.) And, 
fourthly, Justinian fixed and specified the reasons, limiting 
them to fourteen, for any one of which a testator might dis¬ 
inherit or omit his descendants, or ascendants; the one on 
which the testator had acted was to bo expressly stated. (Nov. 
115.3.) 


Tit. XIX. DE HEREDUM QUALITATE ET 
DIFFERENTIA* 


Heretics aulom nut necessarii di- Heirs are said to be necessarii, sui 
cud tur, aut sui et necessarii, nut it incessant , or cxlrauci. 
extrnnei. 


Gai. ii. 152. 


I. Ncccssnrius lieres est- servus 
bores institutus; ideo sic appellants 
quia, sive velit sive riulit, omnimodo 
post mortem testatons protimis liber 
et uecessnrius bores fit. Undo qui 
fncultates suns suspectas babent, 
soleut servum snuin primo aut se- 
eundo aut otiam ulteriorc gradu licro- 
dem instituero; lit &i creditoribns 
satis non fiat, potius ejus heredis 
bona quam ipsius tostatoris a credi- 
toribus possideantur, vel distrabantur, 
vel inter cos dividnntur. Pro lioc 
tamen ineommodo illud ei comraodum 
prrrstatur, ut ea qvuo post mortem 
patroni sui sibi acquisierit, ipsi re- 
serventur; et quamvis bona defuncti 
non sufl'ecerint crcditoribus, iterum 
ex ea causa res ejus, quas sibi acqui¬ 
sierit, non vencunt. 


1. A necessary hejr is a slav% in¬ 
stituted heir; and be is so called, 
because, it bother he wish or not, at 
tlio death of the testator lie becomes 
instantly free, and necessarily heir; 
he, therefore, who suspects that h© 
is not in solvent circumstances, com¬ 
monly institutes his slave to be hi© 
lieir in the first, second, or some 
more remote place; so that, if lie 
does not lenve a sura equal to his 
debts, it may be the goods of this 
heir and pot those of the testator 
himself, that are seized or sold by 
his creditors, or divided among them. 
But to compensate for this incon¬ 
venience, a slave enjoys the advantage 
of having reserved to fiim whatever 
he lias acquired after the death of 
his patron; for although the goods 
of the deceased should be insufficient 
for the payment of his creditors, yet 
property so acquired by the slave is 
not on that account made the subject 
of a farther sale. ’ 
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Gai. ii. 153-155; D. xlii. 0. 1. 17. 

The stile of goods for the payment of debts, brought 
on the debtor tin ignominy which was moro than a matter 
of opinion, and had legal effects (Gai. ii. 154), and which 
a testator was, therefore, very anxious his memory should 
escape. 

The heres necessarius was legally bound by all the debts of 
the deceased; but the prtetor made a change in the strict law, 
and permitted the goods of the deceased to bo distinctly sepa¬ 
rated from the possessions of the heres necessari if the 
heres necessarius demanded, before in any way interfering with 
the goods of the deceased, that this separation should take 
place. When it did take place, the creditors could only recover 
from him the amount of what actually came into his hands as 
heir, while ho could deduct from the inheritance all that was 
due to him, himself, or that he had acquired after the demand 
was made. (D. xlii. G. 1. 18.) 

This henejicium separation is, the right to have the goods of 
the heir separated from those of the testator was sometimes 
accorded in favour of the creditors of the testator. The heir 
might be insolvent, and then it was for their interest, that tho 
testator’s property should be kept distinct. (1). xlii. 0. I. IT.) 

If the reading, iterum ex ea causa, is to be retained, we 
must eithet construe iterum as “further," or with l)u Caurroy 
make the passage mean, “ become the subject of a second sale, 
after the goods of the testator are disposed of.” There is 
another reading, tamen ex alia causa , instead of iterum ex 
ea causa. 


2. Sui autem ct necessarii heretics 
sunt, veluti filius, filia, nepos neptisve 
ex filio et deinceps ceteri liberi, qui 
modo in potestatc raorientis fucrint. 
Sed ut nepos neptisve sui lieredes 
sint, non sufficit eum eamve in po- 
testate avi mortis tempore fuisse; 
sed opus est ut pater ejus vivo patre 
suo desierit suus heres esse, aut 
xnorte iqtercoptus aut qualibet alia 
ratione liberates potestate: tnne enim 
nepos neptisve in locum patris sui 
Buccedit Sed sui quidem heredes 
ideo appellantur, quia domestici here¬ 
des sunt, et vivo quoque patre quo- 
dam modo domini existimantur: undo 
etr&m si quis intestatus mortuus sit, 
prima causa est in successione liber- 
orum. Necessarii'vero ideo dieuntur, 
jOUfyiOindimodo sive velint sivc nolint, 
iiss ab in testate quam ex testamento 


2. Heirs are sui ct necessarii, when 
they are, for instance, a son, a daughter, 
a grandson or granddaughter, by a son 
or other direct descendants, provided 
they are in the power of the de¬ 
ceased at the time of bis death. That 
grandchildren should be sui heretics , 
it is not enough that they were in tho 
power of their grandfather at tho 
time Of liis decease, but it is also 
requisite, that their father should 
have ceased to be a suns heres in the 
life-time of his father, having been 
either cut off by death, or otherwiso 
freed from paternal authority; for 
then the grandson or granddaughter 
succeeds in placo of their father. 
Sui heredes are so called because they 
are family heirs, and, oven in the 
life-time of their father, are con¬ 
sidered owners of tho inheritance in 
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lieredcs flunt; sed his prsetor per- 
mittit volcntibus abstinere se ab 
hereditate, ut potius parentis quam 
ipsorum bona similiter a creditoribus 
possideantur. 


a certain degree. Hence, in ease of 
a person dying intestate, his .children 
are first in succession. They are 
called necessary heirs, because, whe¬ 
ther they wish or not, whether under 
a testament or in a succession ab 
intestato, they become heirs. But 
the praetor permits them to abstain 
from the inheritance if they wish, 
that if possession is taken of the 
goods of the deceased' by his credi¬ 
tors, the goods may be not theirs, but 
those of their parent. 


Gai. ii. 150-158. 

There is no difficulty in understanding either who were sui 
he redes, or what was the position they occupied with reference 
to the inheritance. If the paterfamilias had had no power 
of making a testament, those persons in. his power, who be¬ 
came sui juris at his death would necessarily have had the 
inheritance* at his decease; they were in a manner, as the text 
says, owners during his lifetime of the inheritance, whieh must 
actually come into their possession at his death. And, although 
testaments were allowed to alter the legal succession, the rights, 
of those who had this interest in the inheritance were so far 
guarded that it was necessary expressly to disinherit them in 
order to deprive them of their interest; while, on*the other 
hand, if a testator appointed any one of them as his heir, he 
was considered thereby to exercise his patria potest as, so that 
the situs /teres could not exercise any option as to accepting or 
refusing the inheritance, and was a /teres necessarius, exactly 
as he was if he succeeded ab intestato until thd praetor inter¬ 
fered to cnablo. him to escape the burden. In every case the 
suits hteres took the inheritance or his share in it, and without 
any act or exercise of his own will; if he were insane or be¬ 
neath the ago of puberty, no authority was needed to enable 
him to accept it, and he never had to enter formally on an in¬ 
heritance that belonged to him immediately the paterfamilias 
died, unless ho was instituted by the paterfamilias only 
conditionally, and then the inheritance belonged to him imme¬ 
diately on the condition being fulfilled. If the grandson, 
instituted while his father was disinherited, was in the power of 
the deceased at the time of his death, he became suus hercs et 
necessarius, but becoming, on the testator’s death, in the power 
of his own father, immediately placed his father in the position 
lie himself occupied— patrem suum sine adit tone heredem 
fecit et quidem necessarium. 

Commentators are divided on the question whence the term 
situs heres arose. Why was such an heir termed suus 1 Theifc 


.-■t# 
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are two modes of accounting for the term: one, which this 
passage, borrowed from Gaius, seems to. countenance, and 
which Cujacius first brought forward in his notes to this pas¬ 
sage, makes sui heredes mean persons who took an inheritance 
. that was their own, who were heirs not of the paterfamilias, 
but of themselves, and being, as Cujacius expresses it by a 
Greek equivalent, avroKXiipovnfioi , took what thus belonged to 
them already, and only received possession of that over which 
they had always had a kind of ownership. As the kereditus 
might, with regard to them, have been termed especially and 
properly sua, so they themselves were termed sui hertfifbs. The 
other opinion, which is sanctioned by the authority of Papinian 
(D. xxxviii. G. 7), who says, if a grandson whose father was 
dead, suus /teres erit, cum et ipse fuerit in potestate, refers 
the origin of the term to the common and well-known usage 
of situs y as a person in the power of the paterfamilias. The 
sui heredes were those who united the characters of sui, that 
is, were in the power of the paterfamilias, and were his 
heredes, which no one could have been who was not sui juris 
at the time of the death of the paterfamilias, as the hereditas 
.would have immediately passed from them to the person in 
whose power they were. The latter origin of the term seems 
, the mefre probable. «* 

As tha*4ext informs us, the praetor interposed to prevent its 
being in every case obligatory on the suus heres to accept the 
inheritance; he was only treated as an heir if ho intermeddled 
with the inheritance; and until he had in some way shown his 
intention of doing so, the praetor refused to permit any action 
to be brought against him as suits heres by the creditors of the 
deceased. The benejicium ahstinendi , as this power of ab¬ 
staining was termed, differed from the beneficium separation^, 
accorded to slaves, by no express demand being necessary, as it 
always existed in the absence of express intention to accept 
the inheritance, and also by its being a protection to the suus 
heres against all actions whatever brought against him in his 
capacity of heir, while the slave was liable to the amount of 
the property of the deceased. 

The suus heres, who had availed himself of this privilege, 
did not thereby cease to be heir. He could afterwards accept 
the inheritance if the goods were not sold by the creditors. 
(D. xxviii. 8. 8.) 

3. Ceteft qui testatoris juri sub- 3. All those who are not subject to 
jeoti non sunt, extranci heredes ap- the power of-the testator, are termed 
pellantur: itaqueliberi quoquo nostri extrnnei heredes: thus, children, not 
l-CjlM, : jo* potestate nostra non sunt, within our power, whom we insti- 
*fip£#0 it nobis institute, extrnnei tute heirs; are extranci heredes. So, 
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berodes videntur. Qua do causa et 
qui heredes a xnatre inslituuntur, 
eodem numero sunt, quia feminop in 
potestate liberos non liabent. Servus 
quoque heres a domino institutus et 
post testamentum factum ab eo ma- 
numissus, eodem numero liabetur. 


too, are children, instituted heirs 
by their mother, for a woman has not 
her children under her power. A 
slave also, whom his master has ‘in¬ 
stituted by testament and afterwards 
manumitted, is considered a heres 
exlr.aneus. 


Gai. ii. 101. 


4. Tn extranfeis heredibus illud ob- 
scrvatur, ut sit cum eis testament! 
factio, sive ipsi heredes instituantur, 
sive hi qui^fc potestate eorum sunt; 
et id duobus tcniporibus inspieitur, 
testamenti quidem facti ut constiterit 
institutio, mortis vevo testatoris ut 
efFectum habeat. Hoe amplius et 
cum adierit hereditatem, esse debet 
cum eo testament! factio, sive pure 
sive snb conditione heres institutus 
sit; nam jus heredis eo vcl maximo 
tempore inspieiendum est, quo acqni- 
rit hereditatem. Medio autem tem¬ 
pore inter factum testamentum et 
mortem testatoiis vel conditionem 
institutions cxistentem, mutatio juris 
non nocet lieredi; quia, ut diSimus, 
tria tempryja inspicimus. Testament! 
autom faetionem non solum is habere 
vidctur qui testamentum facero po¬ 
test, sed ctiam qui ex alieno testa- 
mento vel ipsi capero potest vcl alii 
ncquirere, licet non possit. l'acere tes¬ 
tamentum. Et ideo furiosus et mutus 
et postumus et infans et filiusfami- 
lias et servus alienus testamonti fac- 
tionem habere dicuntur: licet cnim 
testamentum facere non possint, at- 
tamen ex testnmento vel sibi vel alii 
aequirere possunt. 


4. As to exlranei heredes, the rule 
is, that the testator must have 
testamenti factio with them, whether 
they are instituted heirs themselves, 
or whether those under their power 
are instituted. And this is required 
at two several times *. at the making 
pf the testament, that the insti¬ 
tution may be valid, and at the tes¬ 
tator’s death, that it may take effect. 
Further, at the time of entering 
Upon the inheritance, testamenti factio 
ought still to exist with the heir, 
whether he is instituted simply or 
conditionally; for his capacity as the 
heir is principally regarded at the 
timo of acquiring the inheritance. 
But in the interval between the mak¬ 
ing of the testament and th#‘ death 
of the testator, or the accomplish-. 
ment of the condition of the institu¬ 
tion, the heir will not be prejudiced 
by change of status; because it is 
the three points of time which wo 
have noted that are to be regarded. 
Not only is a man who can make a 
testament said to have testamenti 
factio , but also any person who under 
the testnragnt -of another can take 
for himself, or acquire for another, 
although he cannot himself make 
a testament; and therefore insane 
and dumb persona, posthumous 
children, infants, sons in power, Rnd 
slaves belonging to others, are said 
to have testamenti factio. For al¬ 
though they caunot make a testament, 
yet they can acquire by testament 
either for themselves or others. 


D. xxviii. 5. 49. 1; D. xxviii. 1. 10. 1. 

The necessity for the heir having testamenti factio at the 
time of the making of the testament proceeded from tho 
anciept mode of making testaments. When, in the calata 
comitia , the testator orally announced wlio^t was on whom he 
wished his legal existence, his persona, to devolve after hi»* 
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death, the person designated could not have accepted -the 
devolution unless he had been in the enjoyment of those rights 
of,citizenship implied in the testamenti factio ; and when tes¬ 
taments were made per ces et libram , it was equally necessary 
that the purchaser, that is, the heir, should have those rights 
of citizenship which would enable him to go through a sale by 
mancipation. 

It will be observed that the text says that it was immaterial 
whether the heir preserved his testa men ti factio between the 
two periods of the making the testament and the death of the 
testator; if he lost it between the two later epochs, viz. the 
death of the testator and the entrance on the inheritance, he 
could not take, and it would not avail him that he had recovered 
it at the time of entering on the inheritance. (D. xxviii. 2. 29. 5.) 

The classes mentioned in the concluding portion of this 
paragraph might have the rights of citizenship, and only bo 
accidentally prevented from exercising those rights. 

G. Extraneis autem heredibus deli- 5. Extranet he redes may deliberate 
berandi potestas est de adeunda here- whether^they will enter upon the in- 
ditate vel non adeunda. Sed sive is heritancc. But, if one, who has the 
cui abstinendi potestas est, iramis- ' liberty of abstaining, intermeddles 
cuerit se bonis hereditatis, sive ex- with tne property of the inheritance, 
traneul cui de adeunda liereditato or an extraneus heres, who is permitted 
deliberaret^cet, adierit, postea relin- to deliberate, enters on the inherit- 
quendcc hereditatis faeultatem non ance, it will not afterwards be in his 
habet, nisi minor sit viginti quinque power to renounce the inheritance, 
annis; nam liujus jvtatis hominibus, unless ho shall bo under the age of 
sicut in ceteris omnibus causis, de- twenty-five year's; for the prirtor, as 
ceptis, ita et si temcro dumnosam __ in all other cases he relieves minors 
liereditatem susceperiut, privtor sue- who have been deceived, so too he 
eurrit. does when they have rashly taken 

upon themselves a burdensome in¬ 
heritance. 

Gai. ii. 1(12, 103. 

. There was no fixed time within which it was necessary that 
the heir should decide whether to accept or reject the inherit¬ 
ance, excepting when tho testator fixed the time himself by 
what was termed cretio. (See note to paragr. 7.) Those who 
were interested in his making a decision could compel him by 
action to do so, and the praetor then, if he wished, allowed him 
time to deliberate, never less than one hundred days. Justinian 
3ecides that the time given should not exceed nine months; or, 
as a speoial favour from the emperor, a year. If he did not 
decide within the appointed time, he was taken to have rejected 
the inheritance, if the action to compel a decision was brought 
by substituted heiqj or a heres ab intestato ; to have accepted 
'4|i' it the action was brought by legatees or creditors. If he 
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died before tbe expiration of the time, and within a year ofthe 
first commencement of his right to enter on the inheritance, his 
heir could, during the unexpired remainder of the time, decide 
in his place. (D. xxviii. 2. 28; Ood. vi. 30. 19.) 

The mode by which the prrotor interfered for the protection 
of minors was called the restitutio in integrum. (See Bk. i. 
Tit. 23. 2.) 


6. Sciendum tamen est divum Ha- 
drianum etiam majori viginti quinque 
annis veniam dedisse, cum post aditam 
liereditatem grande res alienum quod 
aditfe hereditatis tempore latebat, 
emersisset. Scd hoc quidem divus 
Hadrianus cuidam speciali beneficio 
pra'stitit; divus Autem. Gordianua 
postea in militibus tantummodo hoe 
extendit. Sod noStra benevolentia 
commune omnibus subjectis imperio 
nostro hoc beneficiuin prmstitit, et 
constitulionem tam aquibsimam quam 
nobilem scripsit, cujus tenorem si? 
observaverint homines, licet eis et 
adire liereditatem, et in tantum toucri 
quantum valere bona hereditatis con- 
tingit: ut ex hac causa neque dchbe- 
rationis auxilium eis fiat necessarium, 
nisi omissa observatione nostriu con- 
stitutionis, et deliberandum existi- 
niaverint, et sese veteri gravamini 
aditionis supponcre maluerint. 


6. The Emperor Hadrian, however, 
once gave permission to a person of 
full age, to relinquish an inheritance, 
when'it appeared to be encumbered 
with a great debt, which had been 
unknown at the time that he had 
entered on the inheritance. But this 
was granted as a special favour. The 
Emperor Gordian afterwards extended 
this as a settled privilege, but only to 
soldiers. But we in our goodness 
have rendered this benefit common to 
all our subjects, having dictated a 
constitution as just as it is illustrious, 
by which, if heirs will attend to its 
provisions, they may enter upon their 
inheritance, and not be liable beyond 
the value of the estate; so that they 
need not have recourse *to delibe¬ 
ration, unless, neglecting to conform 
to our constitution, they prefer to 
deliberate, and submit themselves to 
the liabilities attending the entering 
on the inheritance under the old law. 


Gat. ii. 103 ; C. vi. 30. 22. 

v 

• 

Commentators have termed the privilege alluded to here the 
benejicium inventarii. Within thirty days after the heir be* 
came acquainted with liis rights, an inventory of the property 
might be begun, which was to be finished within ninety daya 
from the same time. This inventory was to be made in presence 
of a tabellio, or public notary; and of any parties interested 
who might wish to bo present, or else of three witnesses. 

If the heir chose to avail himself of this privilege, he en¬ 
tirely separated tho estate of the testator from his own; he 
could deduct anything that might be owing to him from it, and 
had to pay to it anything ho might owe> He first paid the 
expenses of the funeral and of tho inventory, and then all the 
creditors in the order they sent in their claims. If there was 
any surplus, he took it; if any deficiency, fte was not liable. 
(Cod. vi. 80. 22.) 


x 
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7. A stranger, instituted by testa¬ 
ment, or called by law to a succession 
nb intestate, may become heir, either 
by doing some act as heir, or even 
by tho mere wish to accept the inhe¬ 
ritance. And a roan acts as heir if 
he treat any of the goods of the in¬ 
heritance as his own, by selling any 
part, or by cultivating the ground, or 
letting it, or in any other way declare, 
either by act or word, his intention 
to enter on the inheritance, provided 
only that he knows that the person, 
with respect to^hose estate he acts 
as heir, is dead, testate or intestate, 
and that ho himself is the heir; for 
to act as heir, is to act as proprietor; 
and the ancients frequently used the 
term heir to denote the proprietor. 
But as a stranger may become heir 
by a mere intention, so, on the con¬ 
trary, by a contrary intention, he is 
at once barred from the inheritance. 
Nothing provents a person, who was 
born deaf and dumb, or subsequently 
became so, from acting as heir, and 
acquiring the inheritance, if only he 
knows what Hte is doing. 

Gai. ii. 1GC, 107. 1G9; D. xxix. 2. 5. 

Besides the two modes of entering on the inheritance here 
mentioned, namely, forming an intention to do so, and doing 
some act as heir* there was a mode, abolished by a constitution 
of Arcadius, Honorius, and Theodosius (a.d. 407), called 
crctio. Cretio appellata est, quia cernerc est quasi deear¬ 
ner e et constiiuere. (Gai.. ii. 164.) The testator himself, 
in his will, fixed the time within which the heir was to decide 
whether he would accept the inheritance. Generally the time 
was made to run from the period when the lieir became ac- 
•quainted with his rights, and this was called the credo vul¬ 
garis; sometimes from that when the rights accrued to him, 
and this was called tli e-credo condnua. The heir could alter 
his decision at any time within the limited period. His deci¬ 
sion was expressed, when made, by forms more solemn than 
when the adido was made by a simple declaration of intention, 
(v. Gai. in loc. cit.) The heir was said adire hereditatem 
■whenever he in any way entered on the inheritance, whether by 
doing some act as heir {pro herede gerere ) or by the mere in¬ 
tention to be heir ( nuda voluntate). Of course this intention 
would be manifested in some way or other; but it was tho for¬ 
mation, not the expression, of the intention that constituted 


7. Item extraneus lieres testamento 
institulus, aut ah intestato a<l legiti- 
mam hereditatem vocatus, potest aut 
pro herede gerendo aut etiam nuda 
voluntate suscipiendre liereditati beres 
fieri. Pro herede autem gerere quis 
videtur, si rebus liereditariis tamquam 
he res utatur vcl vendendo res heredi- 
tarias vel pnedi'a colendo locandove et 
quoquo modo, si voluntatem suam 
declaret vel re vel verbis de adeunda 
hereditate: duramodo sciat eum in 
cujus bonis pro herede gerit, testatum 
intestatumve obiisse et so ei heredem 
esse. Tro herede enim gerere est pro 
domino gerere; veteres enim heredes 
pro dominis appellabant. Sicut autem 
nuda voluntate extraneus heres fit, ita 
et contraria dcstinalione statim ab 
hereditate repellitur. Eum qui surdus 
vel mutus natus est, vel postea factus, 
nihil prohibet pro herede gerere et 
acquirere si hi hereditatem, si tamen 
intelligit quod agitur. 
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the entrance on the inheritance. Properly speaking, one per¬ 
son could not enter on an inheritance for another; but there 
were necessarily exceptions, such as that a tutor might accept 
an inheritance in behalf of his infant pupil. No one could 
enter on part of the inheritance, nor could he enter con¬ 
ditionally, or for a certain time. Directly he did enter, he was 
clothed with the persona of the deceased, whom he represented 
as if ho had succeeded immediately on his death. (D. xxix. 
2. 54.) 


O 

Tit. XX. DE LEGATIS. 


Post hreo vidcamus do legatis. 
Quse pars juris extra propositam qui- 
dom materiam videlur, nam loquimur 
do iis juris iiguria quilms per univer- 
silatom res nobis acquiruntur; sed 
cum oinnino do testamentis deque 
lioredibus qui testamento instituun- 
tur, locuti suraus, non sine causa 
sequenti loco potest luvc juris materia 
tractari. 


We will now proceed to treat of 
legacies. This part of the law may 
not seem to fall within our present 
subject, namely, the discussion of 
those methods by which things are 
acquired per nniversitatem ; but, as we 
have already spoken of testaments 
and testamentary heirs, we may not 
improperly pass to the subject of 
legacies. 


CJat. ii. 191. 

A legacy, being a mode by which tlio property in one or 
more particular things is acquired, ought not, properly, to be 
discussed in the part of the Institutes devoted to the discus¬ 
sion of the modes of acquiring a uni vers itas rerum. 

In Roman law a legacy was an injunction given to the heir 
to pay or give over a part of the inheritance to a third person 
— Lcgatum , quod legis modo id est imperative , testamento 
reHnquitur. (Ui.p. Reg. 24. 1.) Without an he#'there could 
be no legacy; and, 'therefore, if no instituted heir entered on 
the inheritance, the gift of the legacy was useless. Tho term 
was never applied, as in English law, to a direct bequest. * 

1. Legatum itaque cst donatio qua’- 1. A legacy is a kind oft gift left 

dam u defuncto relicts. by a deceased person. 

D. xxxi. 80. 

2. Scd olim quidem erant legato- 2. Formerly, there were four kinds 
rum genera quatuov, per vindica- of legacies, namely, per vindicalionem, 
tionem, per damnationcm, sinendi . per damnationcm, sinendi modo, and 
modo, per pncceptionem; et certa per precceptionem. There was a cer- 
qunedam verba cuique generi legato- tain form of words proper to each 
rum adsiguata eraut, per quoa singula of these, by which they were distin- 
genera legatorum. signiflcabantur. guished one from another. But these 
Sed . ex constitutionibus divorum solemn forms ba\o been wholly sup- 
principum solemnitas hujusmodi ver- pressed by imperial constitutions. 

x 2 
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borum penitus sublata est. Nostra 
an tern constitutio, quam cum mngna 
fecimus lucubratione, defunctoram 
voluntates validiores esse cupiontes, 
ct non verbis sed volnntatibus eorum 
faventes, disposuit ut omnibus legatis 
una sit natura, et quibuscumque ver¬ 
bis aliquid derelictum sit, liceat lega- 
tariis ’d perseqni, non solum per 
actfones personales, sed etiam per in 
rem et per hypotliecariam. Cnjus 
constitntionis perpensum modum ex 
ipsius tcnore pcrfectissime acciperc 
possibile est. 


We also, desirous of giving respect 
to the wishes of deceased persons, 
and regarding their intentions more 
than their words, have, by a constitu¬ 
tion composed with great study, en¬ 
acted that the nature of all legacies 
shall be the same; and that legatees, 
whatever may be the words employed 
in the testament, may sno for what 
is left them, not only by a personal, 
but by a real Or an hypothecary 
action. The wisdom of this consti¬ 
tution may be easily seen by a perusal 
of its disposition 


G.u. ii. 102, 103. 301. 200. 21(1; 0. vi. 37. 21; V. vi. 43. 1. 

Per vindicationem. The formula in this species of legacy 
ran thus: ft Hominem Stiehum do, lego" or “do;" or “ ea- 
j>ito, sumito, sibi habeto .” The legacy was said to be per vi/t- 
dicationem, because, immediately on the lieir entering on the 
inheritance, the subject of the legacy became the property of 
the legatee ex jure Quiritium, who could accordingly claim it 
t>y vindicatio. The testator could only give, in this way, things 
of which he had the dominium ex jure Quiritium , both at the 
time of making the testament and of his death; excepting that 
such dominium at the time of death alone was sufficient when 
the subject of the legacy was anything appreciable by weight, 
number, or measure, as wine, oil, money, &c. (Gat. ii. 19G.) 

Per damnationem. The formula ran thus : “ Heres metis 
damnas esto dare or “ Dato, facito, heredem meum dare 
jubeo.” The legatee did not, by this legacy, become proprietor 
of the subject of the legacy; but he had a personal action 
against the. heir to compel him to give {dare), to procure 
{pro-stare), or to do {facere), that which the terms of the 
legacy directed. Anything could he given by this legacy that 
could become the subject of an obligation, whether the pro¬ 
perty of the testator, the heir, or any one else. The rights it 
gave were, therefore, said to be the optimum jus legati. (Ulp. 
Reg. 24. 11; Gai. ii. 204-208.) 

Sinendi modo. The formula of this kind of legacy was: 
<( Heres mens damnas esto sinere Lucium Titium sumere 
illam rem sibique habere (Gai. ii. 200.) The heir is to 
allow the legatee to take the thing given. This form, then, was 
applicable to anything that belonged to the testator or to the 
heir, but not to anything belonging to a third person. The 
legatee did not become the owner of the thing given until he 
took possession. If the heir refused to allow the legatee to 
tak# possession, the legatee might compel him to do so by the 
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personal action termed “ Quicquid heredem ex testamento 
dare facere oportet .” . (Gai. ii. 213, 214.) 

Per preeceptionem. The formula ran : <f Lucius Titius illam 
rentpracipito ” (i. e. take beforehand). The proper applica¬ 
tion of this form was to a gift made to one already instituted 
heir, of something which he was to take before receiving his 
share of the inheritance. The heir could enforce his claim to 
this something beyond his share by the action termed judiciym 
families erciscunda, i. e. for having the inheritance portioned 
out by a judge, who assigned the thing given by the legacy 
to the heir as legatee. It was only by a mistake in language 
that this form was applied to a gift to a person not an heir; 
but a gift made in this form to a person not heir was hot 
void ; for the senatus-consultuni Neronianuni, about a.d. 00, 
made every such legacy valid as a legacy per damnation em . 
Gains mentions that the Proculians attempted to get over the 
difficulty where the word preecipito was used to give a legacy 
to a person not heir, by reading “ pracipito 1 ’ as “ capito 
and this construction was confirmed by a constitution of 
Adrian. (Gai. ii. 218-221.) 

Under the imperial legislation the value attached to these 
formula• ivos gradually lessened. By the senatus-consultum 
Neronianum it was enacted that any legacy given in a form of 
words not suited to the gift intended should bo as valid as ono 
given in the form most favourable to the legatee. “ Ut quod 
minus aptis rerbis hu/alum est perinde sit ac si optimo jure 
ler/atum asset.” (Ulp. Pt\q. 24. 11; Gai. ii. 197.218.) The 
formula * remained, but a mistake in their use could no longer 
injure the legatee : and in every case the legacy, however ex¬ 
pressed, had the effect of a legacy given per damnationem. In 
a.d. 342 a constitution of Constantine II., Constantius, and 
Constnns, abolished the use of formula ? in all legal acts. (C. ii. 
58.1.) The division of legacies still theoretically remained, but 
the appropriate formula were no longer in use. Finally Jus¬ 
tinian, as wo see in tho text, enacted that all legacies should 
be of tho same nature, and that the legatee might enforce the 
legacy by personal, real, or hypothecary actions, according to 
the nature of the gift. 


3. Reil non usque ad earn con- 
stitulionem standum esso ekisti- 
mavinrus: cum enirn ontiquitatem 
invenimus legata quidem stricte con- 
cludentcm, fidoicommissis nutem qutu 
ex voluutato mngis deseendebant de- 
functorum, pinguiorem naturam in- 
dulgentom, necessarium esse duxi- 
xnus omnia legata fidoicommissis 


3. We have not, however, judged it 
expedient to confine ourselves within 
the limits of this constitution; for, 
observing that the ancients confined 
legacies within strict rules, but ac¬ 
corded a greater latitude to fuieicom- 
missn as arising more immediately 
from the wishes of .'.ho deceased, we 
have thought it necessary to make 
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exoequare, ut nulla Bit inter oa dif¬ 
ferentia ; sed quod deest legatis, hoc 
repleatur ex nature fideicommis- 
sorum, et si quid amplius est in 
legatis, per hoc crescat fideicommis- 
sorum natura. Sed ne in primis 
legum cuhabulis permixte de his 
exponendo studiosis adolescentibus 
quamdam introducamus difflcultatem, 
opera 1 pretiura esse duximus interim 
separatim prius de legatis et postea 
de fideicommissis tractare, ut natura 
utriusque juris cognita facile possint 
pepmixtionem corum eruditi subtilio- 
ribus auribus accipere. 


TIT. XX. 

all legacies equal to gifts in trust, so 
that no difference really remains be¬ 
tween them. Whatever is wanting 
to legacies they will borrow from 
fideicommissa , and communicate to 
them any superiority they themselves 
may have. But, that we may not 
raise difficulties, and perplex the 
minds of young persons at their en¬ 
trance upon the study of the law, by 
explaining these two subjects jointly, 
we have thought it worth while to 
treat separately, first of legacies and 
then of trusts, that, the nature of 
each being known, the student thus 
prepared, may more easily under¬ 
stand them When mixed up the one 
with tho other. 


C. vi. 43. 2. 

.All that remained, after the changes noticed in the text, to 
distinguish legacies from fideicommissa , was the general cha¬ 
racter of the expressions used. If they were imperative, tho 
gift was a legacy; if they assumed the form of a request, and 
were given jn ecative, they were fideicommissa. If a gift was 
in form imperative, but it was not valid as a legacy, it was valid 
as a trust. If such a gift could be valid as a legacy, it was of 
course regarded as a legacy, and not as a fideicommissum. 

A difference still remained with respect to the gifts of liberty 
to a slave. (Vid. Tit. 21. 2.) A direct legacy of liberty made 
the slave the libertus of thfc testator; a gift of liberty by a 
fideicommissum made the slave the libertus of the Jidei- 
commissarius. 


4. Non solum autem tostatoris vtd 
heredis res, sed ctiam aliens legari 
potest, ita ut heres cogatur redimere 
earn et prrestare; vel, si non potest 
redimere, oostimalionem cjus dare. 
Sed si talis res sit cujus non cst com- 
mercium, nee .Tstimatio ejus debetur, 
sicuti si Campum Martium vel basi¬ 
licas vel templa, vel quoa publico usui 
destinata sunt, legaverit; nam nullius 
moment! legatum est. Quod autem 
diximus alien am rem posse legari, 
ita intelligendum est, si defunctua 
sciebat alienam rem esse, non et si 
Ignorabat; forsitan enim si scisset 
alienam, non Iegasset. Et ita divus 
Pius rescripsit; et verius esse, ipsum 
qui agit, id est legatariuA, probare 
oportere scisse alienam rem legare 


4. A testator may not only give as 
a legacy his own property, or that of 
his heir, but also tho property of 
others. The heir is then obliged 
either to purchase and deliver it, or, 
if it cannot be bought, tb give its 
value. But, if the thing given is not 
in its nature a subject of commerce, 
or purchasable, the heir is not bound 
to pay the value to the legatee; os if 
a man should bequeath the Campus 
Martius, the palaces, the temples, or 
any of the things appropriated to 
public purposes, for such a legacy is 
of no effect. But when we say that 
a testator may give the goods of 
another as a legacy, we must be 
understood to mean, that this can 
only be done if the deceased knew 
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defunctum, non heredem probnre that what he bequeathed belonged to 

oportere ignorasso alienam, quia sem- another, and not if he were ignorant 

per peecssitas probandi incumbit illi of it; since, if he had known it, he 

qui agit. would not perhaps have left such a 

legacy. To this effect is a rescript of 
the Emperor Antoninus, which also 
decides that it is incumbent upon the 
plaintiff, that is, the legatee, to prove 
that the deceased knew that what he 
left belonged to another, not upon 
the heir to prove that the deceased 
did not know it, for the burden of 
proof always lies upon the person 
who brings the action. 

C!ai. ii. xiO‘4; D. xxx. 3!J. 7. 10; D. xxxi, 07. 8; C. vi. 37. 10; D. xxii. 3. 21. 

ft. Sed et si rem obligulam creditor! 5. Jf a testator gives as a legacy 
aliquis legaverit, ncces.se liabet lieres anything in pledge to a creditor, the 
lucre. Kt hoc quoque casu idem heir is bound to redeem it. But in 

placet quod in re alicna, utitademum this case, as in that of the property 

lucre neeesse habeat lieres, si sciebat of another, the heir is not bound to 
defunct us rem obligatam esse; ct ita redeem it, unless the deceased knew 
divi Scverus et Antoninus rescrip- that the thing was pledged; and this 

serunt. Si tamen dofunctus voluit the Emperors Severus and Antoni- 

lcgatum lucre et hoc expressit, non mis havo decided by a rescript. But 

debet heres earn lucre. when it has been tho wish of tho 

deceased that the legateo should re¬ 
deem the thing, and he has oxpressly 
said so, the heir is not bound to 
redeem it. 

D. xxx. 5. 7. 

0. Si res alicna legata fucrit, et 0. If a thing belonging to another 
qjus vivo testatoro logutarius dominus b*given as a legacy, and become the 

factus l'licrit, siquidem ex causa emp- properly of the legateo in tho life- 

tiunis, ex testamento actione pretium time of the testator, then, if it be- 

eonsequi potest; si vero ex causa come so by purchase, the legatee 

lucrativa, veluti ex causa donationis may recover the value, by an action 

vel ex alia siimli causa, agere non founded on the testament; but if 

potest: nam traditum est, dims lu- the legatee obtained it by any way 

crativas causas in eumdem hominem of clear gain to him, as by gift, or 

et in camdem rem coneurrere non any similar mode, he cannot bring 

posse. Hac ratione, si ex duobus such an action,' for it is a received 

testamentis eadem res eidem debcatur, rule, that two modes of acquiring, 

interest utruin rem an ivstimationem eacli being ono of clear gain, can 

ex testamento consecutus est: nam never meet in the same person with 

si rem, agore non potest, quia habet regard to the same thing. If, therc- 

eam ex causa lucrativa; si aisti- fore, the same thing be given by two 

mationem, agere potest. testaments to tlio same person, it 

mokes a difference, whether the lega¬ 
tee lias obtained the thing itself, or 
the value of it, under the first, for, if 
he has a 1 ready received tho thing 
itself, he cannot bring an action, for 
he has received ifby a mode of clear 
gain to him; but, if ho has received 
the valuo only, ho may bring an 
action. 
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D. xxx. 108; 1). xliv. 7. 17 ; I), xxx. 84. 2. 

It may be observed, that if a person acquired the subject of 
a legacy by a causa lucrativa during the lifetime of the testa- 
tator, and the legacy was made, not in his own favour directly, 
but was given to his slave, or a descendant in his power, he 
could recover the value of the thing given from the heir. In 
such a case the two causa: lucrativa were not considered so to 
unite in one person as to violate the general rule, although, in 
fact, the result was the same as if the rule had been directly 
violated. (D. xxx. 108.) 

In the beginning of this paragraph it is said that if the 
legatee acquire the thing during the lifetime of the testator by 
a causa lucrativa ^he could not regain it or its value by legacy. 
The vivo testatore is merely an example; it would be the same 
if the legatee acquired the thing by a causa lucrativa at any 
time before receiving it by way of legacy. 


7. Ea quoque res qum in rerum 
natura non est, si modo futura est, 
recto legatur: veluti fructus qui in 
illo fundo nati evunt, aut quod ox ilia 
ancilla natum erit. 

Gai. i 

8. Si eadem res duobu3 legata sit 
sive conjunctim sive disjunctim, si 
am bo perveniant ad legatum, scindi- 
tur inter eos legatum; si alter d«fi- 
ciat, quia aut spreverit legatum, aut 
vivo testatore decesserit, vel alio quo- 
libet modo defeCerit, totum ad colle- 
gatarium pertinet. Conjunctim autem 
legatur, veluti si quis dicat, Titio et 
Seio liominem Sticlium do lego ; dis¬ 
junctim ita, Titio liominem Sticlium 
do lego, Seio Slichum do lego. Sed 
ct si expresserit euindem horninem 
Stichum, ft-que disjunctim legatum 
intelligitur. 


7. A thing not in existence, but 
which one day will be in existence, 
may be properly given as a legacy, as, 
for instance, the fruits which shall 
grow on such a farm, or the child 
which shall be born of such a slave. 

. 208. 

8. If the same thing is given as a 
legacy to two persons, either con¬ 
jointly or separately, and both take 
the legacy, it is divided between them. 
But should either of the legatees fail 
to take it, either from refusing it or 
from dying in the lifetimo of the tes¬ 
tator, or from any other reason, the 
whole goes to his co-legatee. A legacy 
is given conjointly, if a testator say, 1 
give as a legacy my slave Stichus to 
Titius and Seius : but separately, if 
lie say, I give as a legacy my slave 
Stichus to Titius; I give as a legacy 
my slave Stichus to Seius. And if 
the testator soy, that he gives the 
same slave Stichus, yet the legacy is 
Still taken to be given separately. 


Gat. ii. 199. 

A legacy might be void originally, when it was said to be 
taken pro non scripto, i. c. as if it had never been inserted; or 
it might be valid originally, and yet before the rights of the 
legatee were fixed (i.c. to use the technical term (6ee note on 
paragr. 20), before the dies cedit) the legatee might die or 
refuse the legacy, or become incapable to take, when the legacy 
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■was called irritum or destitutum; or the rights of the legatee 
might be fixed, but before the legacy Was actually delivered 
over to him, it might be taken away from him on account of 
something rendering him unworthy to receive it; the legacy 
was then called ereptitium (qum u't indignis eripitur). If 
there were no co-legatees, the legacy, if ereptitium, went to 
the Jiscits; in the two other cases the failure of the legacy was 
for the benefit of the heir. The legacies were burdens with 
which he might have been, but was not, charged. 

But if there was a co-legatec the case was different. Co-lega¬ 
tees might be created, according to a division made by Paulus 
(D. 1. 16.142), re, re et verbis, or verbis; re being equivalent 
to the disjunctim of the text, when the same gift was made 
separately to two or more persons; re et verbis, equivalent to 
the conjunction of the text, when the same thing was given at 
once to two or more; and ver bis, in which the joint legacy was 
only apparent, the gift being made at once to two or more, but 
their respective shares being assigned them, as “ lego Titio et 
Seio ex icrjuis pariibus.” 

The rights of co-legatees were very different at different 
periods of Eoman law. Originally the interest of the co-legateo 
was determined by the formula under which the legacy was 
given. If it were per vindicationem, the right to the property 
in the whole thing given passed to each legatee. They might 
divide it between them, but this was for their own convenience. 
They each had, in the eye of the law, the whole. If it were 
given per damnationem, no right to tho property passed, but 
each legatee was a creditor of the heir in respect of the thing 
given. Accordingly each co-legatee could recover from the heir 
the whole of the thing given, or its value in money. (Singulis 
sofida res debebitur. Gai. ii. 205.) Before the lex Vapia 
Popper a there was no such thing as accrual of legacies between 
co-legatees; each legatee was entitled to the property in the 
whole thing, or was creditor for tho whole. When the legacy 
was per vindicationem, it made a difference in fact, whether his 
co-legatee took or not, but not in law, as in any case tho law 
considered him to have the whole legacy (in solidum habait ); 
if it were given per damnationem, it made no difference in law 
or fact, for each legatee was creditor for the whole. 

The lex Vapia Popptea introduced a new system. It took 
away the legacies of the unmarried and the childless, and gave 
them to those who were fathers and married. No one could 
take as heir or legatee who was unmarried ( Calebs ) or childless 
(orbus). At the same time tho dies cedit, as it was called, that 
is, the time when the rights were fixed (see note to paragr. 20) 
was thrown back from the time of the aditio bereditatis to that 
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of the opening of the testament. Thus many legacies fell to 
tho ground; they became caduca , and were diverted from the 
course intended by the testator. Quod quis sibi testamenlo 
rdictum, ita at jure civili capere possit, aliqua ex causa non 
ceperit caducum appelldtur , veluti ceciderit ab eo. (Ulp. 
Reg. 17. 1.) The term caduca was strictly applied only to 
theso lapses of legacies caused by the provisions of tho lex 
Pajna Poppcea, hut was subsequently used for the failure of 
any testamentary disposition. Failures in legacies, occasioned 
by any of the rules of the civil law, and not by the lex Papia 
Popped, were said to be in causa caduci, and were subjected 
by that law to the same rules as governed the caduca. These 
caduca were given, in the first place, to co-legatees having 
children; but by a distinction, based apparently on no very good 
reason, it was only those joined re et verbis, and those joined 
verbis, who were considered co-legatees for this purpose; 
those joined re were not. If there were no co-legatees with 
children, the legacies went* to the Jieir who had children. If 
there were none, then to legatees generally who had children. 
If none had children, then to the Jiscus. Any legacy given by 
the lex Papia Popped might be refused : if accepted, it passed 
with all the burdens attaching to it. Caduca cum suo oncre 
Jiunt. (Ulp. Reg. 17. 2.) The lex Papia Popptca excepted 
from its provisions the descendants and ascendants of the testa¬ 
tor to the third degree, and left them jus antiquum in caducis 
(Ulp. Reg. 18) ; i. e. they were subject to the old rules of the 
civil law. Legacies which were originally void did not como 
within the„scope of this law. 

33y a constitution of Caraealla (Ulp. Reg. 17. 2), all caditca 
were at once given to the Jiscus, and no legatee or heir any 
longer profited by the failure of legacies under the lex Papia 
Poppaa. 

Constantine abolished the law of incapacity arising from 
celibacy. (Cod. viii. 58.) And Justinian did away with all 
the law of caduca springing out of tho lex Papia Popp<ea. 
Tho distinction between the kinds of legacies being no longer 
in existence, new provisions on the subject were made. (0. vi. 
51. 11.) The right to bring a real action was to attach to 
every legacy; and co-legatees were placed in the position they 
would have occupied before the lex Papia Popped; but it was 
enacted that in every case of a gift to a co-legatee failing, an 
accrual should take place to the other, or others joined with 
him. If they were joined re, the accrual was said to be 
obligatory on those conjoined; but the burdens of tho legacy 
did not pass with it. Really there was no accrual at all; tho 
co-legatees were in the same position as if the gift had only been 
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made to one. If the co-legatees were joined re et verbis , the 
accrual was voluntary, but the burdens of the legacy passed 
with it. The co-legatees were looked upon as having really 
distinct interests, and, therefore, if the gift to one failed, the 
others had something to receive. But, at the same time, they 
took the share they gained, with all its burdens; it might, for 
instance, bo encumbered with a Jideicommissum, Legatees 
joined only verbis were not, properly speaking, co-legatees at 
all, and Justinian does not permit any accrual between them. 
There was thus a clear distinction made between legacies given 
jointly to legatees re et verbis and those given verbis. In 
both distinct interests were in effect given to all the legatees; 
but in the former case these interests were so united, that, 
through the failure of the legacy of one legatee, his interest 
accrued to those joined with him. 

If the rights of a co-lcgatee were once fixed, then even if he 
died before he received his legacy, the accrual on any failure 
still took place for his benefit, or raider that of his representa¬ 
tives, and was said to bo given to his pars or share. (D. vii. 
1. 83. 1.) 


9. Si eui fundus alienus legatus 
fuorit, et cmerit proprietatem deducto 
usufructu, et ususfruetus ad cum per- 
venerit, et postca ex testamento agat, 
reete cum ngovo ct fuudum petore 
.Julianas ait, quia ususfruetus in peti- 
tiono servitutis locum obtinet; seel 
oflicio judicis continetur, ut deducto 
usufructu jubeat ecstimationem prtc- 
stari. 


9. If a testator give as a legacy 
land belonging to another, and the 
legatee purchase the bare ownership, 
and the usufruct comes to him, and 
he afterwards brings an action under 
the testament, Julian says that an 
action claiming the land is well 
brought, because, in this claim, the 
usufruct is regarded as a servitude 
only. It is the duty of a judge, in 
this case, to order the value of the 
property, deducting the usufruct, to 
bo paid. 


D. xxx. 82. 2, 3; D. 1. 16. 25. 

A fundus , or lauded estate, is left by legacy; the legatee 
buys the naked ownership, but receives by a causa lucrativa 
(this is expressed by pervenerit) the usufruct. He is, ol‘ 
course, entitled to receive the value of what he has bought,- 
but not of that which has already come to him by a causa 
lucrativa. Supposing he wishes to recover by action the value 
of the naked ownership from the heir, he oan only demand 
exactly that which was given him by the testament. He, 
therefore, asks for the fundus ; but the fundus include? both 
the naked ownership and the usufruct. Will he not, then, be 
asking too much, and thus fail in his action from what was 
termed plus pelitio l (See Bk. iv. Tit. 6. 33.) Julian answers 
that he will not, because in every demand o P a fundus, tho 
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plaintiff must necessarily ask for it, subject to all its servitudes. 
Usufruct was a servitude, and, therefore, in demanding the 
fundus from the heir, he does not demand the usufruct, if the 
fundus be subject to such a servitude. 


10. Sed si rem legntarii quis ei 
legaverit, inutile est legatum, quia 
quod proprium est ipsius aniplius 
ejus fieri non potest; et licet alie- 
naverit earn, non debetur nec ipsa 
nee eestimatio ejus. 


10. If a testator give as a legacy 
anything that already belongs to the 
legatee, the legacy is useless; for 
what is already the property of a 
legatee cannot become more so. And, 
although the legatee has parted with 
the thing bequeathed, ho -would not 
be entitled to receive either the thing 
itself or its value. 


D. xxx. 41. 2. 

Et licet alienaverit cam. This is an application of what 
was called the rule of Cato, reyula Catoniana (perhaps Cato 
Major), viz. Quod, si testamenti fucti tempore decessisset 
testator , inutile Joret, id ley a turn quandocumque deccsscrif 
non valere (D. xxxiv. 7. 1), i. e. n legacy invulid when the 
testament was made, could never become valid. 


11. Ei quis rem suam quasi alie- 
nam legaverit, valet legatum; nam 
plus valet quod in ventate est, quam 
quod in opinione. Sed et si legatarii 
putavit, valere constat, quia exitum 
voluntas defuncti potest habere. 


11. If a testator give a thing be¬ 
longing to himself, as if it were the 
property of another, the legacy is 
valid ; for its validity is decided by 
what is the real state of the case, not 
ljy what ho thinks. And if the tes¬ 
tator imagine that what he gives be¬ 
longs already to the legatee, yet, if it 
do not, the legacy is certainly valid, 
because the w'isli of tho deceased can 
thus take effect. 


D. xl. 2. 4. 1. 

The words “ plus valet quod" &c., are’not the statement of 
a general rule of law, but merely of what happens under the 
particular circumstances alluded to. Under other circum¬ 
stances, exactly the opposite is laid down. Ulpinn says, for 
instance, that a person thinking himself a neccssarius he res, 
but really not being so, could not repudiate the inheritance, 
Nam plus est in opinione quam in veritate. (D. xxix. 2. 15.) 


12. Si rem suam legaverit testator, 
posteaque cam alienaverit, Celsus ex- 
istiro at, si non adimemli animo ven- 
didit, nihilominus deberi; idemque 
divi Severus et Antoninus vescripse- 
runt. Iidem rescripserunt eum qui, 
post testamentum factum, pra:dia 
quuc legata erant pignori dedit, ade- 


12. If a testator give his own pro¬ 
perty as a legacy, and afterwards 
alienate it, it is the opinion of Celsus 
that the 'legatee is entitled to tho 
legacy, if the testator did not sell 
with an intention to revoke the le¬ 
gacy. The Emperors Severus and 
Antoninus have published a rescript 
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misse legatum non videri; et ideo to this effect. And they have also 
legatarium cum lierede agere posse, decided by another rescript, that if 
ut prredia a creditore luantur. Si any person, after making his testa- 
vcro quis partem rei legatee aliena- inent, pledge immoveables which he 
verit, pars qua; non est alienata om- has given as a legacy, ho is not to be 
nimodo debetpr; pars autern alienata taken to have thereby revoked the 
ita debetur, si non adimendi animo legacy; and that the legatee may, by 
alienata sit. bringing an action against the heir, 

compel him to redeem the property. 
If, again, a part of the thing given 
as a legacy be alienated, the legatee 
is of courso still entitled to the part 
which remains unalienated, but is 
entitled to that which is alienated, 
only if it appear not to have been 
alienated by the testator with the in¬ 
tention of taking away the legacy. 

Gai. xi. 198; I). xxxii. II, 12; C. vi. 37. 3; D. xxx. 8. 

Gains informs us that the opinion confirmed by Severtte and 
Antoninus was not that generally entertained when he wrote. 
When the legacy was given per virtdicationem , it seemed im¬ 
possible that if the thing were alienated the legatee could tako 
anything ; and even if it were per damnationem , though there 
was nothing in the nature of the legacy to prevent the legatee 
making a valid claim ( licet ipso jure debeatur legatum), it 
was considered that ho might be repelled by an exception, be¬ 
cause he would bo acting against the wishes of the deceased. 
(Gai. ii. 198.) 

* • 

13. Si quis debitori suo liberatio- 13. If a testator give as a legacy 
nem legavcrit, legatum utile ost, et to his debtor a discharge from his 
neque' ah ipso debitoro neque ab debt, the legacy is valid, and the heir 
lierede, ejus potest heres petere, nec cannot recover the debt from -the 
ab alio qui horedis loco est; sed, et debtor, his heir, or any one in the 
potest a debitore convoniri, ut liberet place of his heir. The debtor may 
eum. Potest autem quis vel ad tern- by action compel the heir to free him 
pus jubere ne heres petat. from his obligation. A man may also 

forbid his heir to demand payment 
of a debt during a cei'tain time. 

The debt was not extinguished by the legacy of liberatio. 
But if the heir sued the debtor, then the debtor could repel 
him by the plea-of fraud (exceptwne doli mali ), and, if the 
debtor wished, lie could, by suing under the testament, compel 
the heir to release the debt, by consent only, if the obligation 
had been made in that manner, by acceptilatio, i. e. by the 
heir acknowledging the receipt of the thing owed (see Bk. iii. 
Tit. 29. 1), if it had not. 

A legacy of a discharge from debt might be made indirectly 
by giving as a legacy to the debtor the chirographum, or bond 
by which he was bound. (D. xxxiy. 3. 3. 1, 2.) 
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Vel ad tempus. The effect of such a legaoy was, that if the 
heir sued the legatee before the timo had expired, he could bo 
repelled by an exception of dolus malus. 

14. Ex contrario si debitor credi- 14. On tho contrary, a legacy given 

tori suo, quod debet legaverit, inutile by a debtor to hia Creditor of the 
estlegatum, si nihil plus eat in legato money which he owes him, is in- 
quam in debito, quia nihil amplius effectual if it includes nothing more 
habet per legatum. Quod si in diem than the debt did, for tho creditor 
vel sub conditione debitum ei pure thus receives no benefit from the 
legaverit, utile est legatum propter legacy. But if a debtor give abso- 
reprtesentationem. Quod si vivo les- lutely as a legacy to his creditor 
tatore dies venerit vel conditio ex- what was due only on the expiration 
titerit, Papinianus scripsit utile esse of a term, or on the accomplishment 
nihilominus legatum, quia semel con- of a condition, the legacy is effectual, 
stitit: quod et verum est; non enim because it thus becomes duo before 
placuit sontentia cxistimantium ex- the debt. Papinian decides, that if 
tinctum esse legatum, quia in earn the term expire, or the condition is 
causam pervenit a qua incipere non accomplished, in the lifetime of the 
potSsI." testator, the legacy is nevertheless 

effectual, because it was once good; 
which is true. For wo may reject 
the opinion that a legacy once good, 
can afterwards become extinct, be¬ 
cause circumstances have arisen 
which would have prevented its be¬ 
ing originally valid. 

D. xxxv. 2. 1. 10; D. xxxv. 2. 5; I). xxxi. 82. 

The legacy would generally be more advantageous than the 
debt, on account of the actions that might be brought on it. 

15. Sed si uxori maritus dotem 15. If a man givo as ft legacy to 
legaverit, valet legatum, quia plenius his wife her marriage-portion, tho 
est legatum quam dc dote actio. Sed legacy is valid, for the legacy is more 
si quam non acccpit dotem legaverit, beneficial than the action she might 
divi Severus et Antoninus rescrip- maintain for the recovery of her por- 
serunt, si quidem simpliciter lega- tion. But, if he bequeath to his wife 
verit, inutile esse legatum; si vero her marriage-portion, which he has 
certa peeunia vel certum corpus aut never actually received, the Emperors 
instrumentum dotis in pra'legando Severus and Antoninus have decided 
demonstrata sunt, valere legatum. by a rescript, that if the portion be 

given without any specification, tho 
legacy is void ; but if in the terms of 
the gift a particular sum or thing, or 
a certain sum mentioned in the act 
of dowry, be specified as to be re¬ 
ceived as a legacy before it could be 
received as dowry, the legacy is valid. 

D. xxxiii. 41. 2. 7, 8. 

In the de dote, or, aa it was otherwise called, the rei uxor 'kb 
actio, certain delays in the restitution of the dowry were 
permitted ; and sums expended for tho improvement of the 
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property of the wife might be set off against the claim. The 
legacy had to be paid without delay, and no set-off was admis¬ 
sible. It was from the dowry being thus restored, when made 
the subject of a legacy, sooner than when the action was 
brought, that the expression preelegare dotem was used; the 
dos was given by legacy ( legare) sooner (pra) than it oould 
otherwise be obtained. 

By the words “carta pecunia &c., is meant that if the 
testator said, “ I givo to my wife the sum she brought me as 
dowry,” and she had not brought anything, the legacy would 
be useless; but if he said, “I give her the TOO aurei she 
brought me,” then the words referring to her. having brought 
them would be only a falsa demon stratio, that is, an unneces¬ 
sary particularity of expression, which would be passed over as 
if not written. 

Instrumentum dotis. So, if the testator said, “ I give the 
property mentioned in the act of dowry,” if there were no act 
of dowry, the gift would be useless; but if he said, “ I give 
such or such a particular thing mentioned in the act of dowry/' 
if there were no act of dowry, the wife would receive the thing 
specified, and the words, “ mentioned in the act of dowry,” 
would bo treated as superfluous. 


10. Si ros logflta sine facto lieredis 
peiicrit, legatario decedit; ct si scr- 
vus alienus legatus sine facto lieredis 
manumissus fucrit non tenetur lieres. 
Si vero lieredis servus legatus fuerit, 
et ipse eum nianuruiserit, teneri cum 
Juhanus scripsit, nec interesse utrum 
scierit an ignoraverit a so legatum 
esse; sed et si alii donaverit servum, 
et is. cui donatus est eum manumi- 
serit, tenetur heres, quamvis ignora¬ 
verit a se eum legatum esse. 


10. If a thing given as a legacy 
perish without the act of tho heir, 
the loss falls upon the legatee. And, 
if the slave of another, given as a 
legacy, should be manumitted with¬ 
out the act of the heir, the heir is 
not answerable. But if a testator 
give as a legacy the slave of his heir, 
who afterwards manumits that slave, 
Julian says that tho heir is answer- 
able, whether he knew or not that 
the slave was given away from him 
as a legacy. And it would be the 
same if tho heir had made a present 
of the slave to any one who had en¬ 
franchised him: the heir, though 
ignorant of the legacy, would be an¬ 
swerable. 


D. xxx. 35.1; D. xxx. 112.1. 

Tho factum of tho heir means anything by which, however 
innocently, he may Lave been the cause of the thing perishing, 
&c. 


17. Si quis ancillas eum suis natis 17. If a testator bequeath his 
legaverit, etiamsi ancilla? mortuie fue- female slaves and their offspring, 
rint, partus legato cedunt.' Idem est, although the mothers die, the issue 
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si ordinarii servi cum vicariig legati goes to the legatee. And so, if ordi- 
fuerint; et licet mortui sint ordinarii, nary slaves are bequeathed together 
tamen vicarii legato' cedunt. Sed si with vicarial, although the ordinary 
, servus cum . peculio fuerit legatus, slaves die, yet the vicarial slaves will 
mortuo servo vel manumisso vel alie- pass by virtue of the gift. But, where 
nato et peculii legatum extinguitur. a slave is bequeathed with his preu- 
Idem est, si fundus instructus v|l Hum, and afterwards dies, or is manu- 
cum instrumento legatus fuorit; nam mitted, or alienated, the legacy of the 
fundo alienata et instrument! lega- pccuhttm becomes extinct. It is the 
turn extinguitur. ' same if the testator gives as a legacy, 

land “provided with instruments,” or 
“ with its instruments of culture." 

- If the land is alienated, the legacy of 
tho instruments of culture is -extin¬ 
guished. 

D. xxxiii. 8. 1. 3; I). xxxiii. 7. 1, pr. anil 1. 

An ordinarius servus was ft sluvc who had a special office in 
the establishment, as cook, barber, baker, &c. The vicarii 
Were his attendants, and were generally reckoned as part of his 
peculium. But in the case of this legacy, the law considered 
them as having an independent existence ( propter dignitatem 
hominis), and not merely as accessories to the ordinarii. Ho, 
the children of the female slaves are not treated as mere acces¬ 
sories to her. Had they been so, they could not have passed 
without the principal to which they were attached. 

Fundus instructus is land, with everything on it, whether 
for uso or ornament; fundus cum instrumento, land, with tho 
instruments of its culture only. (D? xxxiii. 7. 12. 27.) 

18. Si grex legatus fuerit posteaque 18. If a Hock is given as a legacy, 

ad unam ovempervenerit, quod super- nnd it be afterwards reduced to a 
fuerit vindidari potest. Grege autem single sheep, the legatee can claim 
legato, etiam eas o\ es qute post tes- what remains; and if a Hock be given 
tamenturn factum gregi adjiciuntnr, as a legaoy, any sheep that may bo 
leg&to cedero■ Julianus ait; est enim added to the’Hock after the making 
grogis unum corpus ex distantibus of the testament, will, according to 
capitibus, sicut a*dium unum corpus Julian, pass to the legatee. For a 
est ex cohserentibus lapidibus. Hock is one body, consisting of seve¬ 

ral different heads, as a house is ono 
body, composed of several stones 
joined together. 

D. xxx. 21, 22.- 

19. ^Edibus dem'que legatis, colum- 10. So, when a building is given as 
nas et marmora qute post testamen- a legacy, any marble or pillars which 

'turn factum adjecta stint, legato dici- may be added after the testament is 
inus Cedere. • made, will pass by the legacy. 

D. xxxi. 31). 

4 ’ ♦ 

\ Si peculium legatum fuerit, 20. When the j>cctilium of a slave ’ 
nine dubicnjuicquid peculio aceedit is given in a legacy, it is certain that 
v« tf&Cedjt Vivo testators, legatarii if it i s increased or diminished in 1 



Sfcls 


LIB. II. TIT. XX. 

lucro vel dam no cst. Quod £ i podt the life of the testator, it is so tnbch * 
mortem testaCSWs ante aditatn here* gained or lost to the legatee. And if 
\Htatem servus acquisierit, Julianns the slave acquires anything between ' 
ait, siquidem ipsi manmnisSo pecu- the death of the testator and- tfie 
Hum legatum fUerit, omue quod ante • time of the heir entering on the 
adilnm hereditateni acquisitnm est, ( inheritance, Julian makes this dis- 
legatario cedere, quia hujus legati tii^ction : if it be to the slave himself 
dies ah adita liei'editate cedit; sed si that the peculium, together with his 
extraneo peculium legatum fuerit, enfranchisement is given, then all 
non cedere ea legato, nisi ex. rebus that is acquired before the heir en- 
peeuliaribus anctum fuerit I’eculi- tering on the inheritance goes to the 
nm autem, nisi legatum fuerit, manu- legatee, for the fight to such a legacy 
misso non debetur; quamvis, si vivus is not fixed until the inheritance be 
niunumieerit, r sufficit si nonadimatur, entered on. But jf it is to a stranger 
et ita divi Sevcrus et Antoninus re* tliat the peculium is given, then any- 
scripserunt. Iidem rescripserunt, pe- thing acquired within the period 
culio legato non videri id relictuin, ut above-mentioned jpll not pass by the 
petitionem habeat pecunias quam io legacy, unless fliie .acquisition were 
rationes dominicas impendit. Iidem made by means of something form- 
rescripserunt peculium \ideri lega- ihg part of the peculium. His pcat- 
tum cum rationibus redditis liber Hum docs not go to a slave mantt^ 
esse jussus est, et ex oo rbliqua in- mitted by testament, unless a^fprcssly 
ferre. given; although, if a master in 

his lifetime manumit his slave, it is 
“ enough if he do not expressly take it 

away from him : and to this'effect is 
the rescript of the Emperors Severus 
and Antoninus, who have also de¬ 
cided, that when Ills peculium is given 
as a legacy to a slave, this does not 
entitle him to demand what he may 
have expended for the use of his 
master. The same emperors have 
further decided, that a slave is en¬ 
titled to his pcculium-when the testa-. 
tator says he-shall be’free as soon as* 
he Hals brought in his accounts, and, 
made up any deficiency out of his 
peculium, - >& 

D. xxxii. 08 f T). xxxiii. 8. 8. 8; D. xxxiii. 8. 0. 4; X>. xXxiii. 8.8. 7; 

D* xv." 1. 63. 

Dies cedit, “ the day begins," and dies venit, “the day is 
come," are the two expressions in Homan law which signify the 
vesting or fixing of an interest, and the interest hecomingf a 
present one. Cedere diem (says Ulpian,-D. L. 18\ %\%)>■ signi¬ 
fied t incipcre daberi pecuniam ; venire diem , siymjicat eum 
diem venissc , gtto peabiia petipotest. Cedit dies may* there¬ 
fore, he translated, “ the right to the, thing Is fixed f‘ venit dies, 
“the thing may be demanded-." F.ot* instance, if A bnys -a 
horse of B, without any terms bping attached^to the purchase, 
the right of B in the purchase-money is fixed at once,, and also 
he may at ence demand it, et cessit et venit dies* Tf A agrees 
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that the purchase-money shall bo paid by instalments, then, 
dies cessit, B bas a fixed interest in the money; hut the dies 
can only be said venisse, as each instalment falls due, and with 
regard only to’ the portion becoming due.* If, .again, A only 
buy* it on condition that 0 will lend him the money, then 
-until C. has done so, neque cessit tuque venit dies, B has no 
fixed interest in, or oght to, the purchase-money until the 
■condition is accomplished. With regard to legacies, the dies 
cedit, the time at which the eventual rights of the legatee were 
fixed, was the day of the testator's, death, excepting when the 
vesting or fixing of these rights was suspended by a condition 
in the testament itself. The dies venit, the time when the 
thing given could he demanded, was not till the heir entered 
on the inheritance, and there was thus some one of whom to 
make the demand; if the legacy was given after a term, or on 
a condition, the demand, of course, could not be made (dies 
von venit ) until the term had expired, or the couditiou was 
fulfilled. 

An alteration was made by the lex Papia Po/tjxea in fixing 
the dies cedit at the day when the testament was opened, not 
at that when the testator died (see note t.o paragr. 8); but this 
had been done away with, and the old law was in force under 
Justinian. (C. vi. 51. 1. 1.) 

The legatee had the thing given exaclly*ns it was at the time 
of the dies cedit. He took it, with all iIkj gains and losses 
that had accrued to it between the lime when the testator died, 
or rather the time when tlid testament was made, and that of 
the dies cedit; directly his rights were fixed, they were trans¬ 
missible to his heirs. 

But if a testator gave his liberty to one of his slaves as a 
legacy, there was in this ease an exception to the rule that the 
dies cedit dates from the death of the testator. If the gift of 
liberty was given to a slave as a legacy, he could not begin to 
acquire for his own benefit until an heir had entered on the 
inheritance, as it \ras requisite there should be some one to free 
him. 'I he peculium, therefore, if given to him, would be such 
as it was when the heir entered on the inheritance; while, if 
the peculium were given to a stranger, it would be such ns it 
was at the death of the testator, excepting when tho peculium 
^ augmented by things derived from itself (ex rebus pecu - 
hanbus), as, for instance, if sheep or cattle, forming part of 
tho peculium , had young. * 

There way another case, that of personal servitudes, in which 
the dies cedit dated from the entrance on tho inheritance, not 
from the death of the testator. These servitudes were exclu¬ 
sively attached to the person of the legatee, and as they were 
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not transpiissibje, to' his heirs, there could be no interest in 
them until the adtual enjoyment-bf them was commenced. M 
The terms of thg second rescript alluded to in the text are " 
given by Ulpian. (D. xxxiii. 8. 6/4.) When'the master en¬ 
franchised his slave himself, he. was present tp demancK the 
peculium, and if he did not, it was, considered evident that he 
intended the slave to keep it. Not so in a legacy of liberty, in 
giving which the master might so easily forget the peculium 
that some expressions were required to show that he* remem¬ 
bered it, and wished to give it to the slave. , 


21. Tam autem corporates res le- 
gaii possunt, quam incorporates; et 
uleo quod defuncto debetur, potest 
alicui legnn, ut actionos suas heres 
lcgutario pnvstet, m«i exogent \i\us 
testator pecumam; nam tioc casu 
legatum extinguitur. Sed et tale 
legatum Aalct: Daninas eslo heres 
doiuum dims reficcro vet ilium uro 
alicno liboarc. 


21. Things corporeal and incor¬ 
poreal may be equally well given as 
a legacy. Thug, the testator may _ 
give a debt due to him, and the heir ’ 
is then obliged to use his actions for 
the benefit of the legatee, unless the 
testator in his lifetime exacted pay¬ 
ment, for in this case the legacy 
would become extinct. Such a legacy 
as this is also good: let my heir be 
bound to rebuild the house of such 
a one, or to free lum from his debts. 


D. xxx. 41; D. xxx. 30. 3, 4. 

The legacy of a debt due to the testator was usually called 
legatum nominis , (See D. xxx. 44. 6.) Of course the legatee 
could not sue for it, ho could only compel the heir to sue for 
his benefit. 

22. Si general iter semis vol res 22. If a testator give a* slave or 
alia logetur, electio legatarn est, nisi anything else as a legacy, without 
ahud testator dixeiit. specifying a particular slave or thing, 

the choice belongs to the legatee, un¬ 
less the testator lijs expressed (the 
contrary. 

The jurists took care to lay down, with respect to what was 
culled a legatum generis', that the class of objects must not be 
one too wido. Legatum nisi certa rei sit, et a<$, certam per¬ 
sonam deferatur , nulHus est momenti . (Paul. Sent. iii. 6. 
13.) For instance, the gift of “ an animal” would have seemed 
rather intended to mock than to benefit the legatee, mag is de- 
risorium quam utile videtur. (D. xxx. 7.) 

Before Justinian, it depended on the formula with which the 
legacy was given whether the«choice of the particular thing to 
ho given to the logatce belonged to the heir or the legatee. In 
a legacy per vindicationem it belonged to the latter; there was 
a real action for a thing which must have formed part of the 
testator's actual estate. In a legacy per damnationem it be- 

y 2 
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longed to Che heir; there was only a personal actioji against 
the heir as debtor, and the debtor might discharge the obligation 
in the way most beneficial to himself. (Ulp. Reg. 24. 14.) 


23. Optionis legatum, id est, xibi 
testator ex servis suis vel aliis rebus 
optare legatavium jusserat, habebat 
in so conditionom; et ideo, nisi ipse 
legatarius vivns optaverit, ad hcre- 
dem leg .turn non transmittebat. Sed 
ex constitutione nostra et lioc ad 
meliorem statnm refonnatum est, et 
data est licentiu hcvedi legatarii op¬ 
tare, licet vivus legatariiis lioc non 
fecit. Kt diligeutiore tract atu liabito, 
.et hoc in nostra constitutione nddi- 
tum est, nt sivc plures legatarii 
existant quibus optio relieta est, et 
dissentiant in corpore eligeudo, si\e 
uni us legatarii plures herodes el inter 
se circa optandum dissentiant, nlio 
aliud corpus eligere eupiente, ne 
pereat legatum (quod plorique pru- 
dentium contra benevolentiam intro- 
ducebant), fortunam esse hujus op¬ 
tionis judicem, et sorto lioc esso 
dirimendnm, ut ad queui sors venial, 
illius seritentia in optionc pra-ccllat. 


23. The legacy of election, that is, 
when a testator directs his legatee to 
choose any one from among his 
slaves, or any other class of things, 
was formerly held to imply a con¬ 
dition, so that if the legatee in his 
lifetime did not make the election, 
he did not transmit the legacy to Ins 
heir. But, by our constitution, we 
have altered this for the belter, and 
tbe heir of the legatee is now per¬ 
mitted to elect, although the legatee 
in his lifetime lias not done so. And, 
pursuing the subject still further, we 
have added, that if there be several 
legatees to wliom an option is left, 
and they differ in their choice, or if 
there he many heirs of one legatee, 
and they cannot agree wlint to choose, 
then to prevent the legacy becoming 
ineffectual, which the generality of 
ancient lawyers, contrary to nil equity 
decided would ho the case, fortune 
must be the arbitress of the choice, 
and the dispute must bo decided by 
lot, so that his choice, to whom the 
lot falls, shall prevail. 


I). xl. 9. 3; D. xxxvi. 2. 12. 8; C. vi. 43. 3. 

When once tbe dies ccdit bad fixed tbe rights of tbe legatee, 
be could transmit to his heirs all the rights lie bad himself. 
To this the llomnn lawyers considered the legatum optionis 
an exception, as intended to be personal to tbe legatee himself. 
Justinian decides that the exception shall not exist. ( C. vi. 
43. 3.) We must distinguish the legatum generis ,. when an 
object, though an uncertain one, was given, from the legatum 
optionis , where only tbe right to select nn object was given. 
The former was never treated as nn exception to the general 
rule of the dies cedit. 


24. Legari autem illis solis potest, 24. A legacy can bo given to those 
cum qmbus testamenti factio est. only, with whom the testator lias Os. 

tamenti /actio. 

D. xli. f?. 7. 

We have already said (Tit. 14. 2) that the necessity of having 
the rights*of citizenship in order to make, to witness, or to 
profit by a testament, oxcluded nil pevegrini. But even among 
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those who were otherwise in a position to take as heirs or le¬ 
gatees, there were some who ut different periods were specially 
precluded; 

First , the Latini Juniapi (see Bk. i. Tit. 5. 3) could not 
be appointed tutors by testament, nor could they benefit at all 
by a testament, unless they hod the full rights of citizenship 
at the time of the testator's death, or acquired them within a 
hundred days after his decease. (Gai. i. 23; Ulp. lief/. 17. 1. 
and 22. 2.) 

Secondly, by the lex Voconia (585 a.u.c.), the general 
object of which was to prevent the accumulation of large suras 
in the hands of women, no woman could be instituted by a 
person rated in the census as possessing a fortune of 100,000 
asses. (Gai. ii. 274.) 

Thirdly, by the lex Julia de maritandis ordinihus , un¬ 
married persons could take nothing under a testament, unless 
they were married at the death of the testator, or within one 
hundred days after his decease; and by the lex Tapia Poppiea 
persons married, but childless, cQuld only receive one-half of 
what was left them. (Ulp. lley. 17. 2. and 22. 3.) 

Lastly, the disabilities of the lex Julia and the lex Papia 
Popp tea were removed by the Christian emperors; but a new 
kind of disability was created, by enacting that no heretic 
should take anything whatever, even under a military testament. 
(C. i. 5. 4, 5. and 22.) In the time of Justinian it may bo said 
that every one had the testamenti /actio, excepting harhari, 
deportati, and heretics. 


25. Inccrtis vero persnnis ncque 
legnta neque fiileiconmiissa olim re- 
linqui concessum erat; mim nec 
miles quidem in cert re persona' po- 
terut rolinquere, ut divas Hadrian us 
roscripsit. Tncerla autem persona 
ridobaUir, quam incerta opinione 
nnitno suo testator subjiciobat; veluli 
si quin ita dicat: Quieurnqne tilio 
tiliam stium in rnntriiuonium dederit, 
oi lioil's incus ilium fnndum dato. 
111nd quoryio quod iis relinquebatur, 
qui post tostamentum scriptum primi 
consulcs designs! i erunt, ipquo in- 
certiu person in legari vidobatur, et 
donique multa 1 alia' cjusmodi species 
sunt. Liberia* quoque incerta? per¬ 
sona? non videbatur posso dari, quia 
placebat nominatim servos liberari. 
Sub certa vero demonstrationc, id 
cst, ex cpriis personis incerta) per¬ 
sona; recto legftbatur; veluli, Ex cog- 


25. Formerly, it was not permitted 
tliat either legacies or jldeivommissa 
should be given to uncertain persons, 
and even a soldier could not leave 
anj thing to an uncertain person, as 
the Emperor Hadrian lias decided by 
a rescript. By an uncertain persoi^ 
was meant oue who is not present to 
the mind of the testator in any defi¬ 
nite manner, ns if he should say: 
Whoever shall give his daughter in 
marriage to my son, to him let my 
heir give such a piece of land. So, 
if ho had loft anything to the persons 
first appointed consuls after his tes¬ 
tament was written, this also would 
have been a gift to uncertain persons, 
and there arc many other similar ex¬ 
amples. Freedom likewise could not 
be conferred upon an uncertain per¬ 
son, for it was necess:,ry that all slaves 
should be enfranchised by name; but 
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natis mcis qui nunc sunt, si quis 
filiam meam. uxorem duxerit, ei heres 
meus illara r era dato. Incertis autera 
personis lcgata vel fideioommissa x'e- 
licta, et per errorem soluta, repeti non 
posse $acris corisdtutionibus cautuni 
erat. 


a legacy given with a certain demon¬ 
stration, that is, to an uncertain per¬ 
son, among a number of persons cer¬ 
tain, was valid, as : Among my existing 
" cognati, if any one shall marry my 
daughter, let my heir give him such 
a thing. But, if a legacy or fulei- 
commissum to uncertain persons had 
been paid by mistake, it was provided 
by the constitutions, that such per 
sons could not be called on to re¬ 
fund. 


Gai. ii. 238, 239. 

Neque Jideicommissa. It was by n senatus-consullutn, in 
the time of Hadrian, that the law was thus settled with respect 
to 'fiileicommissa. (Gat. ii. 287.) Previously, a gift by way 
of '/ideicommissum to an uncertain-person had been valid. 

The lex Fttria Gavinia (Gai. ii. 239) required that slaves 
to whom freedom was given by testament should be expressly 
named, jubet servos nominatim liber fir i . 


20. Postumo quoque alieno irmti- 
liter legabatur. Est autem alicnus 
postumus, qui natus inter suos liere- 
des testatori futurus non cst; ideo- 
que ex emancipate filio conceptus 
nepos extraneus erat postumus a \o. 


20. Formerly, a legacy to a post¬ 
humous strange** was ineffectual; a 
posthumous stranger is any one who, 
if lie had been bom before the death 
of the testator, would not have been 
numbered among his sui hcrrdcs, and 
so a posthumous grandson, the issue 
of an emancipated son, was a post¬ 
humous stranger with regard to his 
grandfather. 


Gat. ii. 241. 


We have already seen (see Tit. 13. 1) how the rigour of this 
principle came to be modified with respect to n posthumous 
suns heres. It was as an incerta persona that the posthu¬ 
mous child was originally excluded from tuking either as heir 
jOr legatee. 


27. Sed nec hujusmodi species 
penitus cst sine .justa emendatione 
relicta; cum in nostro codico consti¬ 
tute posita est, per quam et huic 
parti medemur, non solum in here- 
ditatibus, sed ctiam in legatis et fidei- 
commissis : quod evidenter ex ipsius 
constitution is lectionc clarescit. Tutor 
autem nec per nostram constitutioncm 
incertus dari debet, quia certo judieio 
debet quis pro tutela sucj posteritati 
cavere. 


27. These points have not, how¬ 
ever, been left without proper altera¬ 
tion, for a constitution has been 
placed in our code by which the law 
has been altered, not only as regards 
inheritances, but also as regards 
legacies and fidticommiam. This 
alteration will appear from the con¬ 
stitution itself. But not even by our 
constitution is the nomination of an 
uncertain tutor permitted, for it is 
incumbent upon every parent to take 
care that his posterity have a tutor 
by a determinate appointment. 
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C. vi. 48. . 

There was, probably, a constitution treating, of tbj.seubjenfc 
inserted in the first code (see In trod. sec. 29), which was not 
given in the code we now have. 

28. Bostumus ftutem alienus heres 28. A posthumous stranger could 
institui et antea poterat et nunc po- formerly, and may now, be appointed 
test; nisi in utero ejus sit, quw jure lieir, unless it appear that he has 
nostro uxor esse non potest. 1 been conceived by a woman, who by 

our law could not have been married 
to his father. 

Gat. ii. 242. 287; D. xxviii. 2. 0. 1. 4. 

Posthumous children, who, if born in the testator’s lifetime, 
would not have been in his power (this is the meaning of 
alienus), could not be instituted heirs under the civil law ; hut 
the prater gave them, if instituted, the posse'ssio bonorum. 
Justinian permitted their institution. 

Nisi in utero ejus sit , that is, unless the posthumous child 
he the child of the testator, .and of a woman whom the testator 
could not have married. Such a child would bo extraneus to 
the testator, asflnot being in his family, which no one could be 
who was not the offspring of a legal marriage. To take the 
expression as applicable to the child of any woman whom the 
testator could not marry, without limiting it to a child, also the 
offspring of the testator, would narrow the power of making a 
posthumous child heir, so much as to make it nugatory. For 
if either the testator or the woman were married, the child 
could not be made heir, nor could it, if it were the offspring of 
any very near relation of the testator. Si ex ea qute alii 
nupta sit, postumum quis heredem institverit, ipso jure 
non valet quod turpis sit instiluiio. (D. xxviii. 2. 9. 1.) 

20. Si quis in nomine, cognomine, 29. Although a testator may have 
pnrnomine legatarii erraverit, si de mistaken the nomen, cognomen, or 
persona constat, nihilominus valet pnenomen of a legatee, yet, if it be 
legalum. Idemque in lieredibus ser- certain who is the person meant, the 
vatnr, et recto ; nomina enim sign ill- legacy is valid. The same holds good 
candonun bominum gratia reports as to heirs, and with reason; for the 
sunt, qui si alio quolibet modo intel- use of names is but to point out 
liguulur, nihil interest. persons; and, if they can bo distin¬ 

guished by any other method, it is 
the same thing. * 

D. xix. 4. 

80. Huic proxima cst ilia juris re- 30. Closely akin to this is the rule 
gula, falsa demonstratione legatum of law, that a legacy is not rendered 
non perimi, veluti si quis ita legavc- void by a false description. For in- 
rit, Stichum servum meum vernnm stance, if the testator were to say, I 
do lego; licet enim non vema sed give as a legacy Stichus bom my 
cm plus sit, si de servo lamen con- slave; in this case, although Stichus 
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stat, utile est legatum. Et conveni- 
enter si ita deinonstraverit, Stichum 
servum quem a Seio emi, sitque ttb 
alio emptus, utile est legatum, si de 
servo constat. 


D. xxxv. 1, 

31. Longo magis legato falsa causa 
non uocet, \eluti cum quis ita dixerit, 
Titio, quia mo absente negotia mea 
curavit, Stichum do lego; vel ita, 
Titio, quia patrocinio ejus capitali 
crimine liberatus sum, Stichum do 
logo. Licet on ini neque negotia tes- 
tatoris umquam gessit Titius, neque 
patrocinio ejus liberatus e>t, legatum 
tamen valet. Sed si comlitionaliter 
enuntiata fuerit causa, aliud juris est,, 
veluti hoc modo: Titio, si negotia 
meq curavit, fundum do lego. 


was not born in the family, but bought, 
yet, if it be certain who is meant, the 
legacy is valid. And so if a testator 
marks out the particular slave in this 
way; I bequeath Stichus my slave, 
whom I bought of Seius; yet, al¬ 
though he was bought of another, 
the legacy is good, if no doubt exist 
as to the slave intended to be given. 

17, pr. and 1. 

31. Much less is a legacy rendered 
invalid by a false reason being as¬ 
signed for giving it; as, if a testator 
says, 1 give my slave Stichus to 
Titius, because he took care of niv 
affairs in my absence; or, because 1 
was acquitted upon a capital accusa¬ 
tion, by his undertaking my defence. 
For, although Titius Inis never taken 
care of the atrairs of the deceased, 
and although the testator was never 
acquitted by means of Titius defend¬ 
ing him, the legacy will be valid, lint 
it is quite different if the reason has 
been assigned under the form of a 
condition, as, 1 give to Titius such a 
piece of ground, if he lias taken care 
of my atfuirs. 


D. xxxv. I. 17. 3, 3. 

Ulpian shortly sums up tho law of this and tho two last 
paragraphs by ttie rule, “ Neque ex falsa demomtralione , 
neque ex falsa causa lefat uni injinnatur.” (Uli\ lteg. 
24. IP.) 

Of course if tho cause was so given as to constitute a con¬ 
dition, the legacy was only valid, if the condition had been 
accomplished. 


32. An servo heredis recte legamus, 
qmrritur. Et constat pure ingtiliter 
legari, ncc quicquam prolicerc, si vivo 
testatore de potestate heredis exierit; 
quia quod inutile foret legatum, si 
statim post factum testamentum dc- 
cessisset testator, non hoc ideo debet 
Valero quiadiutins testator vixerit. Sub 
condilione vero recte legatur, iit requi- 
ramus an quo tempore dies leguti 
cedit, in potestate heredis non sit. 


33. The question has been raised, 
whether a testator can give a legacy 
to tho slave of his heir; and it is 
evident that such a legacy is quite 
ineffectual, nor is it at all helped by 
the slave having been freed from 
tho power of the heir in the lifetime 
of the testator; for a legacy which 
would have been void if the testator 
had expired immediately after he had 
made the testament, ought not to be¬ 
come valid, merely because ho hap¬ 
pened to enjoy a longer life. But a 
testator may give the legacy to tho 
slave under a condition, and then wo 
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have to enquire whether at the time 
when tho right to the legacy becomes 
fixed, the slavq has ceased to be in 
the power of the heir. 

Gat. ii. 211; D. xxxiv. 7. 1. 

This paragraph is based on the rcgula Gatoniana (see note 
on paragraph 10), though no express allusion to it is made. 
As to the doubts entertained on the subject, see Gai. ii. 244. 


33. Ex diverso, horede instituto 
servo, quin domino recte etiarn sine 
conditione legetur, non dubitatur; 
nam cliff statim post faetuin testa- 
mentum decesserit testator, non ta- 
men apud eura qui heros sit, dies 
legati cedero intelligitur; cum here- 
ditus a legato sepurata sit, et possit 
per eum servuin alius bores effici, si 
priusquam jussu domini adt-at, in 
alterius potestatem translatus sit, vel 
manumissus ipse bores effleilur : qui- 
bus casibus utile est legalurn. Quod 
si in eadem causa perrnanserit, ct 
jussu logaturii adierit., evancscit le- 
gatum. 


Gai. i 

31. Ante heredis institutionem inu- 
tiliter antca legabatur, scilicet quia 
tostamenta vim ex institutione liere- 
dum aceipiunt, ct ob id veluti caput 
atquc fundainentum intelligitur totius 
testamenti liercdis instilutio. Bari 
ratioue nec libortas ante heredis in- 
stitutionem dari poterat. Sed quia 
incivilo esse putu\iinus, ordinem qui- 
dem scripturu; sequi, quod et ipsi nu- 
tiquitati vituperanduin fuerat visum, 
sperni autem testatoris voluntatem, 
per nostrum conatitutioncm ot hoc 
vitium emendavimus: ut Iioeat et 
ante heredis institutionem et inter 
median heredum institutioncs legatum 
relinquere, et nmlto magis libertntem 
cujus us us favorabilior est. 


33. On the contrary, it is not 
doubted, but that if a slave be ap¬ 
pointed heir, a legacy may be given 
to his master unconditionally, for, 
although the testator should die in¬ 
stantly, yet the right to the legacy 
immediately after making the testa¬ 
ment, does not immediately accrue to 
the heir ; for the inheritance is here 
separated from tho legacy, and an¬ 
other may become heir by means of 
the slave, if he should be transferred 
to the power of a new master, before 
lie has entered upon the inheritance, 
at the command of the master, who 
is the legatee ; or tho slave himself, 
if enfranchised, may become heir; 
and, in these cases, the legacy would 
be good, llut, if the slave should 
remain in the same state, and enter 
upon the inheritance by order of tho 
legatee, the. legacy is at end. 

i. 215. 

31. Formerly, a legacy placed be¬ 
fore the institution of the heir was 
ineffectual, because a testament re¬ 
ceives its efficacy from the institution 
of the heir, and it is thus that the 
institution of the heir is looked on 
as the head and the foundation of the 
testafhent. So, toS, freedom could 
■ not be given before the institution of 
the heir. But we have thought it un¬ 
reasonable that the mere order of 
writing should be attended to, in con¬ 
tempt of the real intention of a tes- 
tntor—a thing of which the ancients 
themselves seem to have disapproved. 
We have, therefore, by our constitu¬ 
tion, amended the law in this point; 
so that a legacy, and much more a 
grant of liberty, which is always fa- 
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voured, may now be given before the 
institution of an heir, or among the 
institution of heirs where more than 
one. 


Gat. ii. 220, 230 ; C. vi. 33, 24. 

The nomination of a tutor, as not constituting any burden 
on the inheritance, had already been made an exception to the 
rule, that nothing in a testament could he valid that preceded 
the institution of the heir. (Gai. ii. 231.) 


35. Post mortem quoque heredis 
aut legatarii simili modo inutiliter 
legabatur, veluti si quis ita dicat: 
Cum heres meus m or tuns erit, do 
lego. Item, pridie quam heres aut 
legatariua morietur. Scd simili modo 
et hoc correximus, firmitatem hujus- 
modi legatis ad fideicommissorum 
oimilitudinem praistantes, ne vel hoc 
casu deterior causa legatorum quam 
fideicommissorum inveniatur. 


35. A legacy made to take effect 
after the death of an heir or legatee, 
was also ineffectual; as, if 9 testator 
said, when my heir is dead, I give as 
a legacy, or thus, I give as a legacy 
on the day preceding the day of the 
death of my heir, or of my legatee. 
But we have corrected the ancient 
rule in this respect, by giving all 
such legacies the same validity as 
Jideicommissa; lest trusts should be 
fo#nd in this respect to be more fa¬ 
voured than legacies. 


Gai. ii. 232; C. iv. 38. 11; C. iv, 11. 

* ® 

Gaius remarks, that the second of these forms, Pridie 
quam, though objected to because the time when the right was 
fixed could not he known until the heir was dead, was not ob¬ 
jected to on any very good gTound. For all that the principles 
of law forbad was, that the interest should not he fixed until 
after the death of the heir, for then it would have been the 
heir’s heir, and not the heir that was charged; and that it 
should not be fixed until after the death of the legatee, for if 
he had no vested interest in his life, he could have nothing to 
transmit. But a legacy made so as to give a fixed right the 
day before either of their deaths, was not open to the same 
objections. 


36. roerMB quoque nomine inutili¬ 
ter legabatur et adimebatur, vel trans- 
ferebatur. Pern® autem nomine le- 
gari videtur quod coercendi heredis 
causa relinquitur, quo rnagis aliquid 
facial aut non faciat: veluti si quis 
ita scripserit, Heres meus, si filiam 
snam in matrimonium Titio colloca- 
veril, vel ex diverso si non colloca- 
verit, dato decern aureos Seio; aut 
si ita scripserit, Heresy meus, si ser- 
vum Stichum alienavent, vel ex di- 


36. Also, formerly, if a tostator 
had given, revoked, or transferred a 
legacy by way of penalty, he would 
have done so ineffectually. A legacy 
is considered as given by way of a 
penalty, when it is intended to con¬ 
strain an heir to do or not to do some¬ 
thing; as, if a testator said, if my 
heir give his daughter in marriage to 
Titius, or, if he do not give her in 
marriage to Titius, let him pay ten 
tiurei to Seius; or, thus, if my heir 
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verso si non alienaverit, Titio decern 
aureos dato. Et in tantum hiec re-' 
gula observabatur, ut quara pluribus 
principalibus constitutionibus signi- 
ficelur, neo principem quidem agno- 
iscere quod ci poena) nomine legatum 
sit. Nec ex militis quidem testa- 
mento talia legata valebant, quamvis 
alia; militum voluntates in ordinan- 
dis tcstamentis valdo observabantnr. 
(iuinctiam nec libertatem poena) no¬ 
mine daii posse placebat. Eo amplius 
nec hcredem poenje nomine adjici 
posse Sabinus existimabat, veluti si 
quis ita ■ dicat, Titius lieres csto, si 
Titius filinm suam Seio in matrimo- 
nimn collocaverit, Seius quoque lieres 
csto. Nihil enim intererat, qua ra- 
tione Titius coerceretur, utrum lcgati 
datione an coheredis adjectione. Scd 
lmjusmodi scrupulositas nobis non 
placuit, et generaliter ea qua; reliu- 
quuutur, licet pn?mc nomine fuerint 
rclicta vel adeinpta vel in alios trans- 
luta, nihil distare a ceteris legatis 
constituimus vel in dando vel in adi- 
mendo vel in Lransferendo: exceptis 
videlicet iis quo? impossibilia sunt, 
vel legilms interdicta, aut alias pro- 
hrosu. Hujusmodi enim testamen- 
tormn dispositiones volere, secta me- 
orum temporum non patitur. 


Gai. ii. 235, 230 


shall alienate my slave Sticlius, or, if 
my heir shall not alienate my slave 
Stichus, let him pay ten aurei to 
Titius. And this rule was so rigo¬ 
rously observed, that it was expressly 
ordained by many constitutions, that 
even the emperor would not receive 
a legacy, which was given by way of a 
penalty, nor could such a legacy he 
valid, even when given by the testa¬ 
ment of a soldier ; although, in every 
other respect, the intention of a tes¬ 
tator in a .military testament was 
scrupulously adhered to. And even 
freedom could not be given by way of 
a penalty ; still less, in the opinion of 
Sabinus, could another heir be added; 
as if, for instance, a testator said, let 
Titius be my heir, but if he give his 
daughter in marriage to Seius, let 
Seius also be my heir. It made no 
difference how Titius was put under 
constraint, whether by the gift of a 
legacy, or llio addition of a co-heir. 
But this scrupulous severity has not 
pleased us, and we have therefore 
ordained generally that things left, 
revoked, or transferred by way of 
penalty, shall be treated as other 
legacies, with the exception of any¬ 
thing that may bo impossible, prohi¬ 
bited by law, or contrary to good 
manners, for the principles of our 
age will not permit testamentary dis¬ 
positions of such a character. 

213; C. vi. 4=1. 


It is rather difficult to say how this rule sprang up in Roman 
law, or how tho gift of a legacy jiaena! nomine differed from 
an ordinary condition. Theophilus, in his Paraphrase, gives 
as one reason that a legacy ought to spring from a feeling of 
kindness to the legatee, and not be usod as a means to punish 
nnother. For want of a better reason, we may be content 
with this. 

No principle of arrangement has been preserved in grouping 
the numerous paragraphs of this long title. If we are anxious 
to class the different paragraphs together under distinct heads, 
we could not, perhaps, adopt a better arrangement than that of 
Ducaurroy. He divides the title, or rather his explanation of 
it, into five paragraphs. The first gives the definition and 
general notions of a legacy (paragr. 1, 2, 8); tho second treats 
of the objects given by a legacy (paragr. 4, 5, 3, 9, 10, 1J, 13, 



832 


LIB. II. TIT. XXI. 


11, 15, 21, 22, and 23); the third treats of the persons to whom 
legacies can be given (paragr. 21, 25, 23, 27, 28, 32, and 33); 
the fourth of the different rules to be observed in the terms of 
the legacy (paragr. 29, 30, 31, 31, 35, and 30); and the fifth, 
of the effects of legacies (paragr. 8, 12, 10, 17, 18, 19, 20). 


Tit. XXI. BE ABEAIP'JIONE ET TRANSLATIONS 

IJEGAT O RUM. 

* 

The revocation of a legacy, whe¬ 
ther made in the same testament or 
in a codicil, is valid, and may be made 
ill terms contrary to those of the gift, 
as when a testator gives in these 
terms, l give as a legacy, and revokes 
it by sajing, I do not give as a legacy ; 
or in terms not contrary, that is, in 
any other form of expression. 

I), xxxiv. 4. 3. II. 

It was considered necessary, in the times when weight was 
attached to the formula under which the legacy was given, that 
the legacy should he revoked by words exactly opposite ( con - 
trariis ■verbis ) to those by which it was given, ns in a legacy 
per vindicationeni the revocation ought to have been by the 
words “ non do, non lego." (Ulp. Reg. 21. 29.) 

The text only speaks of direct revocation of legacies by an 
express declars|jion of the testator’s wishes in some testamentary 
document; but it was also revoked by the mere wish of the 
testator (nuda vohmtate , B. xxxiv. 4. 3. 11) that it should bo 
revoked being in any way declared. In such a case the legacy 
was not, strictly speaking, taken away ; but the legatee who 
brought au action for it might be repelled by an exception of 
dolus mains. We have seen, in the last Title (paragr. 12), that 
a sale of the thing given as a legacy was held to be or not to be 
a revocation of the legacy, according as the testator intended 
or did not intend that such should be its effect. 

A legacy was ulso considered to be revoked by implication 
if something occurred after it was given*which made it impos¬ 
sible to believe that the testator could have continued to wish 
the legatee to profit by his bounty; as, for instance, if a noto¬ 
rious and deadly enmity sprang up between them. (B. xxxiv. 
4.3.11.) 

1. Transferri qnoqne legation ab 1. A legacy may also be transferred 
alio ad alium potent, veluti si quis ita from one person to another; as, I 


Ad?mptio legatorum sivc eodem 
test amen to adimantur legata sive 
codicillis firma est, sive coutvaviis 
verbis fiat adomptio, vcluli si quod ita 
quis legaverit do lego, ita ndimatur 
non do non lego; sive non eon Iranis, 
id est, aliis quibuscuniquo veibis. 
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dixerit liominem Stichum quern Titio 
legavi Seio do lego, sive in codem 
testamento sive in eodicillis hoc fece- 
rit. Quo casu simul Titio adimi vi- 
detur et Seio dari. 


give as a legacy to Seius my slave 
Stichus, ■whom I have given tks a le¬ 
gacy to Titus, whether tins be done 
in the same testament or in codicils; 
and then at the same time a legacy 
is taken from Titius and given to 
Seius. 


D. xxiv. 4, 5. 

The translation had two effects: it took away a legacy from 
one person, and gave it to another; but it might have either 
effect without the other. The original legatee might be dead, 
and thus the legacy useless, and yet the gift to the new legatee 
would be valid ; or the new legatee might subsequently die, and 
vet the legacy would he lost to the original legatee. (I), xxxiv. 
4. 20.) 


Tit. XXII. DE LEGE FALCIDIA. 


Superent ut de lege Falcidia dispi- 
eiiunus, qua modus novissime legatis 
impositus est. Cum cnim olim lege 
Jhiodecim Tabuluriun hbera erat lc- 
gandi potestus, ut lieeret vcl totum 
paLrimonium legatis erogare (quippe 
ea lege ita cautuvn esset, uti legassit 
sure rei, ita jus esto), visum est liano 
legan di licentiam coarctarc. Idque 
ipsorum lestatorum gratia provjsum 
est, ob id quod plerumque intestati 
moriebantur, recusantibus scriptis 
lieredibus pro nullo apt minimo lucro 
hereditate adire. 3<lt cum super hoc 
tarn lex Furia quam lex Voeonia latre 
sunt, quarum neutra sufficiens ad rei 
consummationem videbatur, novis¬ 
sime lata est lex Falcidia, qua cave- 
tur ne plus legare lieeat quam do- 
drantem totorum bonorum, id est, ut 
sive unus heres instilutus csset, sivo 
plures, apud cum eosve pars quarts 
remaneret. 


It remains to speak of the lex Fal¬ 
cidia, by winch legacies have received 
their latest limitations. By the law 
of the Twelve Tables, a testator was 
permitted to dispose of his whole 
palvimony in legacies; for the law 
said, “ As a man has disposed of his 
property, so let the law be; ” but it 
wofj thought proper to restrain this 
licence even for the benefit of testa¬ 
tors tliemselves,.S|ecau^e they fre¬ 
quently died intestate, the heirs they 
instituted refusing to enter upon an 
inheritance from which they could 
receive little or no profit. With this 
object the lex Furia and the lex 
Vocouia were passed; and lastly, as 
neither of these was found adequate 
to the purpose, the lex Falcidia was 
enacted, which forbids a testator to 
give more in legacies, tlian three- 
fourths of all his property; so that, 
whether there be one or more heirs 
instituted, there must now renyiin to 
him, or them, at'least one-fourth part 
of the whole. 


Gai. Si. 224. 227. 

The lex Furia test amen tar ia, which must not be confounded- 
with the lex Furia , or Funia Camnia, restraining the Testa¬ 
mentary manumission of slaves (Bk. i. Tit. 7), was a plebi- 
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scitum, probably of the year 571 a.u.c. Gaius thus acquaints 
US wifti its provisions:—“ Qua, except is person is quibusdam, 
carter is pips mille dssibus legatorum nomine mortisre causa 
caperepermissidh non est : “ inore thun 1000 asses could not 
be given as a legacy. The law failed to effect its object, as 
the testator was not restrained in- the number of legacies lie 
might'give, but only in tjie amount of each legacy. (Gai. ii. 
2 . 26 J 

The,/ex Vocgnia , felsQ called testamentario, was a plebi- 
scitum, of which the year 580 a.u.c. is given as the date. 
Gaius says of it, “ Qua eautum est, ne cui plus legator um 
nomine mortisve causa caperk liccret^ quam heredes cape- 
rent ; ” no legatee Vtas to have morfe than each heir had. 
This law also failed in its object ) as, by multiplying the 
number of legatees and giving each a trifling amount, the sum 
received by the heirs, which would be equhlly small, might 
he too trifling *to make it worth their while to enter on the 
inheritance. (Gai. ii. 226.) 

The lex Falcidia was a .plebiscitum passed in the jear 
714 A.u c. Its principles were extended to jideicommissa by 
the senatus-consultum Pegasianum (see next Title) ; to Jidei- 
commissa imposed on heredes ab intestato by a rescript of 
Antoninus Pius (D. xxxv. 2. 18 ); to donations mortis causa 
by a rescript of Sevems (C. vi. 50. 5); and lastly, to donations 
between husband and wife. (G. vi. 50. 12.) The mode in 
which the heir would avail himself of the lex Falcidia would 
be by repelling by an exception the legatee who demanded the 
whole of his legacy, when less tliai^ the whole was due by the 
lex Falcidia. 

The part reserved to the heir is spoken of by the jurists ns 
quarta or Falcidia . The commentators mote*usually employ 
the full term quarta Falcidia. 

r 

1. lit cum qusesitum #s&et, duobas 1. When two heirs aro instituted, as 
heredibus mstitutis, veluti Titio et Titius and Seius, a question has been 
Seio, si Titii pars aut tota exhausta raised: supposing the share of Titius 
sit legatia qu<e nominatim ab eo data in the inheritance is either entuely 
aunt aut supra raodum onerata, a absorbed, or very heavily burdened 
Seio vero aut nulla relicta sint legata with legacies specifically charged upon 
jmt quas partem ejus dumtax&t in it, while the share of Seius is wholly 
partem dimidiam rmnuant, an quia is free, or has legacies charged on it only 
ft|kpArtam partem totius hereditatis aut up to halt its amount, m such a case 
Muphua habet, Titio nilul ex legatis does the circumstance of Seius having 
ab eo relicta sunt, rctmere liceret. a clear fourth or more of the inhent 
fhicait, lit quartern partem suoe partis ance, prevent Titius from retaining 
Mdviwn ftaheftt, posse letincre; etenim out of the legacies charged upon Ins 
heredibus ratio legis Fal- share, enough to secure a fourth-part 
est. of his own moiety to himself? It has 

been decided that Titius may retain 



LIB. TI. 


TIT. XXII. , 


the fourth of his own shore, for• the 
calculation of the lex Falcidfa is sp- 
• t plicahle to each heir separately. , * 

i D. xxxv. 2. 77. L %», "* • „ *• 

The case taken in the text Is a simple one. If two •h.eifs * 
are unequally burdened with legacies, each is to Avail himself 
separately of the lex Falcidia, and’ is secured in one-fourth of _ 
that which was given him os a legacy*; bqt suppQsing one co¬ 
heir does not take under the testament* and his share-accrues 
to the other, are the fourth-parts, to, remain separate or to be 
reckoned together? Ig answering this a distinction was made. 
(1.) If the part burdened with legacies accrued to the part not 
burdened, the latter remained nnaffected,,,and the fourth was 
deducted only from the former. (2.) If the two parts were each* 
burdened, the calculation was made for each of them. (3.) But 
if the part not burdened accrued to the part burdened, as this 
was a clear advantago to the latter, the two pafts were reckoned 
together, and the fourth of the whole which they made when 
united was deducted. (I), xxxv. 2. 78.) 


2. Quantitas autem patrimonii *hd 
quam ratio legis Falcidig? redigitur, 
mortis tempore spectatur. Itaque si, 
vci hi gratia, is qui centum aureorum 
patrimonium in bonis liabebat, cen-' 
turn auroos legaverit, nilul legatariis 
prodest, si ante aditam hereditatom 
per servos hereditarios ant ex partu 
ancillaium liereditariarum apt ex 
fuetu pecorum tan turn acoesserit here- 
ditati, ut centum aureis legatorum 
nomine erogatis lierea quartam par¬ 
tem hereditatis habiturus sit; sed 
necesse est ut nilrilomimis qunrta 
pars legaLis detrahatur. Ex diverso, 
si septuaginta quinquo legaverit, et 
ante aditam heredftatem in tantum 
decreverint bona incendiis forte, aut 
naufragiis aut jnorte servorum, ut 
non amplius quam septuaginta quin- 
que aureorum substantia vel etiam 
minus relinquatur, solida legate de- 
ben tur. Nec ea res damnosa est 
heredi, cui liberum est non adire 
hereditatem: quae res efftfcit ut sit 
necesse legatariis, n€ destituto testa- 
mento nibil confeequantur, cum lie- 
rede in pertionem pacisci. 


2. In order to apply the lex Fal¬ 
cidia, regard is had to the value of 
the estate at the time of the testa¬ 
tor’s death. Thus, for instance, if 
he, who is worth a hundred at/rei at 
his decease, bequeath the whole bun- 
dred in legacies, the legatees receive 
no advantage, if the inheritance before 
it is entered upon, should* so increase 
by the acquisition of slaves, the birth 
of children to female slaves, or the 
produce of cattle, that, after a full 
payment of the one hundred (turn in 
legacies, a clear fourth of the whole 
estate would remain to the heir, for 
the legacies notwithstanding would 
still bo liable to a deductiort*of one- 
fourth. On the contrary, if the testa¬ 
tor has given only •seventy-five uurci 
in legacies, then although, before the 
entrance of the heir, the estate should 
so decrease by fire, shipwreck, or the 
loss of slaves, that its whole value 
should not be more than seventy-five 
aurei or less, yet the legacies would 
still be due without deduction. Nor ' 
is this prejudicial to the heir, whef 
is at liberty to refuse the inheritance, 
but it obliges the legatees to come to 
terms with the heir r so as to jjet a 
part, lest if the testament were Aban¬ 
doned they should lose the-.whole. 
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D. xxxv. 2. 73. 


“The calculation under.the lex Falcidia was made at the 
time of the testator’s death, in accordance with the rule by 
which the dies cedit for most legacies was fixed at that time. 
It wa*s, however, m,hde then, even if the dies cedit was fixed at 
some other time. Between the death of the testator and the 
time of the heir entering, on the inhei^tance, the estate might 
be so deteriorated as to make it disadvantageous to the heir to 
enter; and in order to persuade him to do so, the* legatees 
would have to enter into a compromise with him. 


. 3. Cum autem ratio legis Falcidia? 
ponitur, ante deducitur ivs alien uni, 
item funeria impensa et pretia servo- 
rum manumissoruru : tunc deinde in 
reliquo ita ratio -habetur, ut ex eo 
quarta pars’ apud heredes remnneat, 
tres vero partes inter legatarios dis- 
tribuantur, pro rata scilicet portions 
ejus quod cuique eorum legalunj 
fuerit. Itaque si finganius quadrin- 
gentos aureos legatos esse, et patri¬ 
monii quantitatem ex qua legata ero- 
gari oportet, quadringentorum esse, 
quarta pars legatariis singuliis debet 
detralii; quod si trecentos quinqua- 
ginta legatos fingamus, octava debet 
detrahi. Quod si quingentos lega- 
verit, initio quinta deinde quarta de¬ 
trahi debet: ante enim detrahendum 
est, quod extra bonorum quantitatem 
est, deinde quod ex bonis apud here-* 
dem reman ere oportet. 


. 3. When the calculation of tlie lex 
Falcidia is made, the testator's debts, 
his funeral expenses, and the price 
of the manumission of slaves, are 
deducted, then what remains is di¬ 
vided, so that a fourth-part remains 
for the heir, and the other three parts 
are divided among the legatees in 
proportion to the amount of their 
respective legacies; for example, let 
us suppose that four hundred anrei 
have been given in legacies, and the 
estate out of which the legacies are 
to be paid is worth no more, each 
legatee must have a fourth-part sub¬ 
tracted from his legacy; but, if we 
suppose that the testator gave in lega¬ 
cies three hundred and fifty aurei, 
then an eighth ought to be deducted. 
And if he gave five hundred nurei in 
legacies, first, a fifth must he de¬ 
ducted; and then a fourth. For that 
which 'exceeds the real value of the 
goods of the deceased must first be 
deducted, wnd then that which is to 
remain to the heir. 


* D. xxxv. 2. 1. 10; D. xxxv. 2. 39; D. xxxv. 2. 73. 6. 

Octava debet detrahi , i. e. one-eighth of the whole, or fifty 
aurei, must be deducted from the whole sum given to the 
different legatees, the sum to be deducted from each share 
being in proportion to the relative amount of that share. Each 
share would be diminished by one-seventh. 

The lex Falcidia did not apply to military testaments. (D. 
.xxxv. 2 . 17.) 

; : /By a Novel (1. 2. 2) Justinian provided that the Falcidian 
fourth should never be retained Uy.the heir if the ^testator 
e^rej&ly forbad its retention. If the heir renounced the in- 
he|tt^nce, the legatees and other persons who were designed by 
the/testator to take tinder the testament might, on giving sceti- 
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rity for carrying out all the dispositions of the testament, 
receive the inheritance. Even if the testator had not forbidden 
the retention of the fourth, it eqpld not be retained unless the 
heir made an inventory of the property of the deceased. If 
he accepted the inheritance without making an inventory, he 
had to pay the legatees in full, even if he was obliged to draw 
upon his private funds to do so. 


Tit. XXIII. DE EIDEICOMMISSARIIS HEREDI- 

TATIBUS. 


Nunc transeamus ad fideicom- Let us now pass to fideicommissa; 
missa. Et prius est ut do hcrcdita- and first we will’treat of fideicom- 
tibus fidoicommissariis videamus. missary inheritances. 

Gat. ii. 240, 247* 

Fideicom missa, that is, trusts, might be compared to the 
institution of heirs, if the trust embraced the whole inheri¬ 
tance, and to the gift of legacies, if it embraced only apart. • In 
the former case they were termed by the jurists Jideicornmissarice 
hereditates; in the latter , Jideicommissa sitigulce rei. The 
text proceeds to speak of the Ji de icorn m issa rice hereditates. 

The word Jideicommissum has been generally retained in the 
translation, instead of trusts, because, as Jideicommissa include 
only trusts carrying out the last wishes of a deceased person, 
the word trusts, which is used much more widely in its appli¬ 
cation, might lead to confusion. 

IJlpian gives {Reg. 20. 1) the following definition of a 
Jideicommissam : “ Quod non civilibus verbis, sed precative 
relinrjuitur; nec ex rigore juris civilis jjroJiciscitur, sed ex 
voluntate datur relinquentis .” 


1. Sciendum itaque et omnia fidei¬ 
commissa primis temporibus infirma 
esse, quia nemo invitus • cogebatur 
pra;stare id de quo rogatus erat. 
Quibus enim non poterant lieredita- 
tem vel legate relinquere, si relinque- 
bant, fidei committebant eorum qui 
capere ex testamento poterant; et 
ideo fideicommissa. appellate sunt, 
quia nullo vinculo juris, sed tantum 
pudore eorum qui rogabantur, con- 
tinebantur. Postea divas Augustus 
semel iterumque gratia person arum 
xnotus, vel quia per ipsius salutem 
rogatus quis diceretur, aut ob insig- 
nem quorum dam perfidiam, jussit 
consulibus auctoritatem suam inter* 

ta 


1. At first Jideicommissa, were of 
little force; for no one could be com¬ 
pelled against his will to perform 
what hfe was only requested to per¬ 
form. When testators were desirous 
of giving an inheritance or legacy to 
persons, to whom they could not 
directly give either, they then entrusted 
them to the good faith of some per¬ 
son capable of taking by testament; 
and Jideicommissa were so called, be¬ 
cause their performance could not 
be enforced by law, but depended 
solely upon the good faith of the per¬ 
son to wh&n they were entrusted. 
Afterwards, ^he'Emperor Augustus, 
having been frequently moved by 

.Z 
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ponere. Quod quia justum videbatur, 
„et populare erat, paulatim conversum 
est in assiduam jurisdictionem ; tan- 
tusqua eorura favor factus est, ub 
paulatim etiam prsctor proprius crea- 
retur, qui de fideicommissis jus diee- 
ret, quem fideicomnussarium appella- 
bant. 


consideration for certain persons, or 
because the request was said to have 
been made in the name of the empe¬ 
ror's safety, or on account of some 
striking instance of perfidy, com¬ 
manded the consuls to interpose their 
authority. Their intervention being 
favoured as just by public opinion, 
gradually assumed the character of 
a regular jurisdiction, and trusts 
grew into such favour, that soon a 
special prtetor was appointed to give 
judgment in these cases, and received 
the name of Jideicommissariits. 


Gai. ii. 274, 275. 278. 285; I), i. 2. 2. 33. 


The limits within which the Roman law confined the power 
of a citizen over his property after his death were narrow ; hut 
the freedom given by the introduction of obligatory trusts was 
singularly wide. A testator, in order to give anything, was 
obliged to do so by a regular testamont, to adopt prescribed 
formulae, to use the Latin tongue. He could not give any- 
thing to a peregrinus , to a person proscribed, to a posthumous 
stranger, or to an uncertain person. The system of Jidei¬ 
commissa enabled him to give to almost any one he liked, 
and that in words the least formal, and even without a tes¬ 
tament at all. The hcredes ab ititcsfato, if charged with a 
Jideicommissum by the person to whose property they suc¬ 
ceeded, were obliged to fulfil it. The licence given to Jxdei- 
commissa was, indeed, diminished by different enactments, and 
they were gradually placed more and more on the footing of 
legacies. Tlius by one senatus-consult ym, passed in the time 
of Hadrian, tho power of giving a Jideico mmiss um to a perc- 
grinus (Gai. ii. 285), by another, the power of giving one to 
a posthumous stranger or uncertain person, was taken away. 
(Gai. ii. 287.) Again, the senatus-consult um Pegasianum 
subjected Jideicommissa to the rules of the lex Papia Pop¬ 
ped (Gai. ii. 286); and a tutor could never be given by testa¬ 
ment, except directly. (Gai. ii. 289.) Fideicommissa were, 
indeed, always something beside and foreign to the nature of 
Roman law. Augustus merely ordered that, in a case pf great 
hardship, the consuls should interfere. Then a magistrate was 
created whose business it was to interfere in oases which war¬ 
ranted it; but there was nothing like an action at law to 
enforce Jideicommissa. The Jideicommissarius applied for 
aid as having equity on his side; and if the magistrate chose 
to interfere, the regular course of the law was stayed, and the 
trust enforced. (tjfLP. Reg. xxv. 12.) The proceeding was 
always extra ordinem. (Gai. ii. 258.) 
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The Jideicommissum itself did not, like a legacy, directly 
transfer the property in an inheritance or in any particular 
thing, and of course did not give any right to a real action. 
The restitution or giving up of the inheritance was, however, 
effected by the mere cogent of the heir, even before tradition. 


2. In primis igitur sciendum est, 
opus esse ut aliquis recto jure testa- 
mento heres instituatur, ejusque flilei 
committatur ut earn hcreditatem alii 
restituat; alioquin inutile est testa- 
mentum, in quo nemo heres insti- 
tuitur. Cum igitur aliquis scripserit 
Lucius Xitius heres esto, poterit adji- 
cere, rogo to, Luci Titi, ut cum pri- 
mum poteris hercditatem meam 
acHre, earn Caio Seio reddas restituas. 
Potest autcm quisque et de parte 
restituenda lieredem rogare, et libe¬ 
rum est vel pure vel sub conditione 
relinquere fideicommissum, vel ex die 
certo. 


2. We must first observe, that some 
one must be duly appointed heir in 
the testament: and then it must be 
entrusted to his good faith to restore 
the inheritance to some other person; 
for, the testament is ineffectual in 
which no one is instituted heir. And* 
therefore, when a testator has said, 
Let Lucius Titius be my heir, he may 
add, and I request you, Lucius Titius, 
that, so soon as you can enter upon 
my inheritance, you will restore it 
and give it up to Caius Seius. A tes¬ 
tator may also request his heir to 
restore a part of the inheritance only, 
and may leave the Jideicommissum 
absolutely or conditionally, or on the 
expiration of a term. 


Gai. ii. 248. 250. 


Of course if there was no heir instituted, there could be no 
person to charge by testament with the trust ( nemo Jidti- 
ciarius) ; but the testator might charge the heredes ab in- 
tesfato. 

The porson who made the Jideicommissum was termed Jidei- 
committens ; the person requested to perform it, JiduciariuSj 
and the person to be benefited by it, Jideicommitssarius. 


3. llestituta autem hereditate, is 
quidem qui restituit, nihilominus heres 
permanet; is vero qui recipit hercdi¬ 
tatem, aliquando horedis, aliquando 
legatarii loco, habebatur. 


3. After an heir has restored the 
inheritance, he still continues heir. 
But he, who receives the inherit¬ 
ance, was sometimes considered in 
the light of an heir, and sometimes 
in that of a legatee. 


Gai. ii. 251. 

In order to protect himself, the heir who remained liable to 
all actions of creditors against the inheritance had recourse to 
a fiction of law. He sold the inheritance to the Jideicommis- 
sarius, and they entered into mutual agreements called emphe 
et venditte hereditatis stipulationes (Gai. ii. 252), by which 
the Jiduciarius, though remaining in the eye of the law re¬ 
sponsible for the charges upon the inheritance, was protected 
from ultimate harm by having a remedy against th q Jddeicgm- 
missarius. Thus Gaius says, “• Olim nec heredis loco erat , 
nec legatarii; sed potius emptoris." 

z 2 
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4. Et Neronis quidem temporibus, 
•Trebellio Maximo et Annneo Seneca 
consulibus, senatus-consultum factum 
est: quo cautum est, ut si hereditas 
©x fideicommissi causa restitute sit, 
omnes actiones quie jure civili beredi 
et in heredem competcrent, ei et in 
earn darentur cui ex fideicommisso 
restituta est hereditas. Post quod 
senatus-consultum pra*tor utiles acti¬ 
ones ei 'tin eum qui recipit heredi- 
tatem, quasi heredi et in heredem 
dare cccpit. 


4. Purina the reign of Nero, in 
the consulship of Trebellius Maximus 
and An metis Seneca, a scnatus-con- 
sultum was passed, providing that, 
after an. inheritance had been re¬ 
store^ under a fideicommissum , all 
actions, which by the civil law might 
be brought by or against tlie heir, 
should be permitted for and against 
him, to whom the inheritance was 
restored. After this, the proctor begau 
to give equitable actions for and 
against the person who received an 
inheritance, as if he were the heir. 


Oat. ii. 2-:3. 


The senatus-consultum T rebellion um (a.d. 02) did awjiy 
^ith the necessity of any such fiction as that of a sale. The 
Jideicommissarius stepped at once into the place of the heres 
institutus. All the actions belonging to the inheritance were 
given him in the shape of actiones utiles. (See Introd. see. 
106.) If creditors sued the heres institutus , he had the 
exceptio restitute hereditatis ; he might plead that ho had 
parted with the inheritance as he had been directed. 


5. Sed quia heredes scripti, cum 
aut totam hereditatem aut pene to- 
tam plerumque restituere j'ogabantur, 
adire hereditatem ob nullum vel 
minimum lucrum recusabant, atque 
ob id extinguebantur fideicommissa, 
postea Vespasiani Augusti tempori- 
bns, Pegaso et Pusione consulibus, 
senatus censuit ut ei qui rogatus 
esset hereditatem restituere, perinde 
liceret quartam partem retinere, at¬ 
que lege Falcidia ex legatis retinere 
conceditur. Ex singulis quoque 
rebus quo* per fideicommissura relin- 
quuntur, eadem retendo permissa est. 
Post quod senatus-consultum ipse 
heres onera hereditaria sustinebat; 
file autem qui ex fideicommisso rece- 
pit partem hereditatis, legatarii parti- 
arii loco erat, id est, ejus legatarii 
cui pars bonorum legabatur: quie 
species legati partitio vocabatur, quia 
cum herede legatarius partiebatur 
hereditatem. Unde qua* solebant 
stipulationes inter heredem et partia- 
rium legatarium interponi, etedem 
iafiffponebantur inter eum qui ex 
fideicommisso recepit hereditatem, 
et heredem, id est, ut -et lucrum et 


5. But, the instituted heirs being 
in most cases requested to restore 
tbe whole, or almost the whole of 
an inheritance, often refused to ac¬ 
cept it, ns they would receive little 
or no advuutage, and thus fidcicnm- 
tnissa were frequently extinguished. 
Afterwards, during tlie reign of the 
Emperor Vespasian, in the consul¬ 
ship of Pegasus and Pusio, the 
senate decreed, that an heir, who was 
requested to restore an inheritance, 
might retain a fourth, just as in 
the case of legacies he might by 
the Ealcidian law. And the same 
deduction is allowed in particular 
tilings, which are left by a fidei- 
commissum. For some time after 
this senatus-consultum the lieir alone 
bore the charges of the inhe'ritance; 
and he who had received a share or 
part of an inheritance, under a fidei- 
commissum, was regarded as a part 
legatee, that is, a legatee having a 
legacy of a share of the property, a 
species of legacy which was called 
partition, because the legatee took a 
part of the inheritance together with 
the heir. Thus the same stipulations 
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which were formerly in use between 
the heir and partiary legatee, were 
likewise made between the person 
who received the inheritance under 
the fideicommissum and the heir, that 
is, they stipulated they, would share 
the benefits and the charges of the 
inheritance between them, in propor¬ 
tion to their respective interests. 

Gai. ii. 254. 

The senatus-consultum Trehcllianum protected the Jiduci- 
arius from any harm; hut it gave him no incitement to enter 
on the inheritance. Why should he take an inheritance which 
he had instantly to transfer to another ? The trust might thus 
perish; and, to remedy this, ihe sett at as-consul turn Pegasianum 
(a.D. 70) permitted the heres institutus to retain a fourth, just 
as the lex Falcidia permitted in the case of legacies. Even 
the term quarta Falcidia was applied to the fourth retained 
by the Jiduciarius heres. (D. xxxvi. 1. 16. 9.) Th e Jidei- 
conwiissarius thus became exactly like a legatee; and, as having 
a definito part of the inheritance, ho was considered in the light 
of a legatee of a part of the inheritance. 

A testator sometimes gave a legatee not a particular thing, 
but a certain share in his whole property. The legatee (then 
termed leg a t arias part ia rius) took, in th'is case, per universi- 
tatem ; but he was not thereby made an heir, not having been 
formally instituted; and if there was no heir who entered on 
the inheritance, the legacy was extinguished. The claims of 
creditors against the inheritance were made exclusively against 
the heir, and the heir alone could recover sums due to the 
inheritance. Thus it was necessary that, if the heir paid a 
creditor, the legatee should account to him for a part of the 
payment proportionate to his share of the inheritance; while 
if the legatee wished that his share should be increased by the 
payment of a debt duo to the inheritance, he could only effect 
this through the heir. Accordingly they made stipulations with 
each other, termed stipulationes partis et pro parte . By one 
of these stipulations the heir bound the legatee to pay a pro¬ 
portion of sums expended in satisfaction of claims against the 
inheritance; by the other the legatee bound the heir to account 
to him for his share of sums received in satisfaction of debts 
owing to the inheritance. Such legacies became obsolete from 
the time that Jideicommissa and legacies were placed on the 
|amo footing. 

0. Ergo si quidem non plus quam 6. Therefore, if th. instituted heir 
dodrantem hereditatis scriptus heres was not requested to restore more 
rogatus sit reslituore, tunc ex Tre- than throe-fourths of the inheritance, 


damnum hereditarium pro rata parte 
inter eos commune esset. 
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belliano senatus-consulto restitueba- 
tur bereditas, et in utrumque actiones 
hereditaria! pro rata parte dabantur, 
in heredem quidem jure civili, in eum 
vero qui recipiebat hereditatera ex 
senatus-consulto Trebclliano, tam- 
quam in heredem. At si plus qunm 
dodrantem vel etiam totam heredi- 
tatem restituere rogatus sit, locus 
erat Pegasiano senatus-consulto, et 
heres qui semel adierit hereditatem, 
si modo sua voluntate adierit, sive 
retinuerit quartam partem sive re- 
tinere noluerit, ipse universe onera 
hereditaria sustinebat: sed quarta 
quidem retenta, quasi partis ct pro 
parte stipulationos interponebantur, 
tamquam inter partiarium legataiium 
et heredem; si vero totam heredi- 
tatem restitueret, emptre et venditre 
hereditatis stipulationes interpone¬ 
bantur. Sed si recuset scriptus heres 
adire hereditatem, ob id quod dicat 
earn sibi suspectam esse quasi dam- 
nosam, cavetur Pegasiano senatus- 
consulto ut, desiderante eo cui resti¬ 
tuere rogatus est, jussu prsetoris adeat 
et restituat hereditatem, perindeque 
ei et in eum qui recipit hereditatem, 
actiones darentur ac juris est ex Tre- 
belliano senatus-consulto. Quo casu 
nullis stipulationibus est opus; quia 
simul et huic qui restituit, securitas 
datur, et actiones hereditarise ei et in 
eum transferuntur qui recepit heredi¬ 
tatem, utroque senatus-consulto in 
haa specie concurrents. 


he restored such part in accordance 
with the provisions of the senatus- 
cott sal turn Trebellianum; and all ac¬ 
tions which concern an inheritance, 
might be brought against each ac¬ 
cording to their respective shares— 
against the heir, by the civil law, and 
against him who received the in¬ 
heritance, by the semitus-cvnsuUum, 
Trebellianum , as against an heir. 
But if the instituted heir was re¬ 
quested by the testator to restoro the 
fvhole inheritance, or more than 
three-fourths, then the senatuscun - 
sultum Pegasianum became appli¬ 
cable ; and the heir who had once 
entered on the inheritance, provided 
ho did so voluntarily, was obliged to 
sustain all the charges of the inheri¬ 
tance, whether he had retained, or 
had declined to retain his fourth. 
But, when the heir did retain a fourth 
part, the stipulations termed partis et 
pro parte, were entered into, as be¬ 
tween a legatee of part and an heir; 
and, when the heir did not retain a 
fourth, then the stipulations termed 
empire et venditae hereditatis , were 
made between them. But if the in¬ 
stituted heir refused to enter on the 
inheritance, alleging that he feared 
he should lose by doing so, it was 
provided, by the senatits-consullum 
Pegasianum , that, on the demand of 
him to whom he had been requested 
to restore the inheritance, ho should, 
under an order of the praitor, enter 
on the inheritance, and restore it; 
and that all actions might be brought 
by or against him who received the 
inheritance, as in a case falling under 
the senatus-consultum Trebellianum. 
And in this case stipulations are not 
necessary, for the heir, who restores 
the inheritance, is secured, and all 
actions concerning an inheritance are 
transferred to and against him, by 
whom it is received, there being, in 
this instance, a concurrent applica¬ 
tion of both senalus-consulta. 


Gai. ii. 255-25P. 

The senatus-consuItmm Trebellianum was not abrogated by^ 
the Pegasianum. They applied to different cases. If the 
fourth were expressly reserved to the heres Jiduciarius, he took 
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tlie other three parts, and immediately restored or transferred 
them to the Jideicommissarius, who had the position of heres 
Jideicommissarius, and all the actions belonging to the inherit¬ 
ance, so far as his share extended. But if the fourth was not 
reserved, the sen a tax-con siiltu m Pegasianum became appli¬ 
cable. The Jiduciarius heres retained the fourth, and the 
Jideicommissarins held the position of a legatee. The heres 
institutiis might, however, n6t choose to retain the fourth. 
He might enter on the inheritance, and at once voluntarily 
transfer the whole to the Jideicommissarins. Neither senatus- 
consultum then applied, and he had to protect himself by the 
old stijnilationes emptte et renditto hereditatis. If he refused 
to enter on the inheritance, the pnetor compelled him, by a 
power given in the senatus-consultum Pegasianum, and he 
was placed exactly in the same position as if he had entered 
under the senatus-consultum Trebellianum. He had no 
fourth reserved for him; and all action passed at once to the 
Jidci com m issa rius. 


7. Sed quia stipqjationes ex sena- 
tus-eonsulto Pogasiano descendentes 
ct ipsi antiqmtati dispheuerunt; et 
quiluisdam cusibus captiosas eashomo 
excelsi in genii Papinianus appellat, 
et nobis in legibus nnigis simplicitas 
qumn dilficultas placet, ideo omnibus 
nobis suggcstis tarn snnilitudinibus 
quam dill'erentiis utriusque senatus- 
eonsulti, placuit, exploso senatus- 
consulto Pogasiano quod postea 
suporvenit, omnem anctoritatcm Tre- 
bulliano senatus-consulto prtvslare, 
ut ex eo fuleicomniissario) hereditates 
restituantur, sive liabeat heres ex 
voluntate testatoris quartan), sive 
plus sive minus sive nihil penitus: 
ut tunc, quando vel nihil vel minus 
quarta apud cum remanet, liceat ei 
vel qunrtam vol quod deest ex nostra 
auctoritate reLinere vel repetere solu- 
tum, quasi ex Trebelliauo senatus- 
consulto pro rata portione actionibus 
tam in heredem quam in fldeicom- 
missarium compotentibus. Si vero 
totam lioreditatem sponte restituerit, 
omnes hereditaria) acticmes fidcicom- 
missario et adversus eum competunt. 
Scd ctiam id quod pnrcipuum Pega- 
siani scnatus-consulti fuerat, tit quan¬ 
do rccusabat heres scriptus aibi datam 
hereditatem adire, necessitas ei im- 
ponorotur totam hereditatem volenti 


7. But, as the stipulations, which 
arose from tlio senafus-consultum Pe- 
gasianum, wero displeasing even to 
the ancients, and Papinian, a man of 
great genius, considers them in some 
cases as captious; and, as we prefer 
simplicity to complicity in matters 
of law, we have been pleased, upon 
comparing the points of agreement 
and disagreement in these two 
senatuz-consulla, to abrogate the sena- 
I us-^onsuUlint Pegasianum, which was 
subsequent to the senalus-consultitm 
Trebellianum , and to give an exclusive 
authority to the senatus-consultum 
Trebellianum , by which all fideicom- 
missary inheritances shall be restored 
for the future, whether the testator 
has given by his will a fourth -part of his 
estate to the instituted heir, or more, 
or less, or even nothing, so that, 
when nothing is given to the heir, or 
less than a fourth-part, he may bo 
permitted to retain a fourth, or as 
much as will make up^he deficiency, 
by virtue of our authority, or to 
demand repayment of it if he has 
paid it over; and actions may be 
brought both against the heir and 
the jideicommisf’rius according to 
their respective elnnas, as if under 
the senatvs-ctnmiUutn Trebellianum. 
But, should the heir voluntarily re- 
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fideicommissario restituere, et omnes store the whole inheritance, all actions 
ad eum et contra euin transire ac- concerning an inheritance may he 
tiones, et hoc transponimus ad sena- brought either by or against the 
tus-consultum Trebellianum: ut ex Jidcicommissarius. And, as to the 
hoc solo et necessitas heredi impo- most important provision of the 
natur, si ipso nolente adirc tidei- senafus-cunsullum Pegasianum , that, 
commissarius desiderat reslitui sibi when an instituted heir refused to 
hercditatem, nullo nec dam no nec accept an inheritance, he might he 
commodo apud heredem remanente. constrained to restore it to the 

Jideicotnmibsttrius if he demanded it, 
and to transfer all actions to and 
against him, we have transferred this 
provision to the sennlus-coni>iillmn 
Trebellianum, by which alone this 
obligation is now laid upon the heir, 
when lie himself refuses to enter on 
the inheritance, and the Jhhicommis- 
a tirhis is desirous that it should ho 
restored, the heir in this case re¬ 
ceiving neither gain nor loss." 

Justinian unites the two aenatus-consultu into one, giving 
them the name of the scnatus-consultinn Trebellianum. Tho 
lieir is to retain the fourth, and the action will 1m, in nil cases, 
transferred to the Jideicommissariu.s, who will thus be always 
in loco heredis. Under the old system, either party was 
exposed to the risk of the other party to the stipulation be¬ 
coming unable to fufil his engagement. 

Before the legislation of Justinian, the he res could not re¬ 
demand the fourth, if he had once paid it over. (Paul. Sent. 
iv. 3. 4.) 

8. Nihil autem interest, utrum ali- 8. But it makes no difference, 
quis ex asse heres institutus aut totam whether the heir is instituted to the 
hercditatem aut pro parte restituere, whole inheritance, and is requested 
an ex parte heres institutus aut totam to restore the whole or a part, or 
earn partem aut partem partis resti- whether being instituted to a part 
tuere rogatus sit; nam et hoc casu only, ho is requested to restore that 
eadem observari pracipimus, (Jure in entire part, or a portion of it, for we 
totius hercditatis restitutione dixi- enjoin that the same rules be observed 
mus - in the latter case, as in case of resti¬ 

tution of the wholo. 

Gai. ii. 259. 

. Si quis una aliqua re deducts 9. If an heir be requested by a 
sive praecepta qua; quartam continet, testator to give up an inheritance, 
veluti fundo vol alia re, rogatus sit after deducting or accepting some 
restituere hereditatom, simili modo particular thing, equivalent to a fourth 
CX senatus-consulto resti- of the whole, as a piece of land, or 

tutio nat, perinde ac si quart* parte anything else, he will give it up under 
retenta rogatus esset reliquam here- the senatus-comultum Trebellianum, 
ditatem restituere. Sed illud interest, exactly as if he had been requested 
quod altero casu, id est, cum deducta to restore the remainder of an inhe- 
8J,ve pneoepta aliqua re restituitur ritance, after reserving a fourth. But 
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hercditas, in solidum ex eo senatua- 
consulto actiones transferuntur, et 
res qum remanet apud lieredem sine 
ullo onere hereditario apud eum re¬ 
manet, quasi ex legato ei acquisita; 
altero vero casu, id cat, cum quarta 
parte retenta rogatus eat heres re- 
stituere hcreditatem et restituit, scin- 
duntur actiones, et pro dodrante 
quidem transferuntur ad fideicommis- 
sarium,pro quadrante remanent apud 
heredem. Quin etiam, licet una re 
aliqua deducta ant pra^cepta resti- 
tuere aliquis hercditatem rogatus est, 
qua maxima pars licreditati9 conti- 
neatur, mque ip solidum transferuntur 
actiones, et secum delibcvare debet is 
cui restituitur liereditas, an expediat 
aibi restitui. Eadem scilicet interve- 
niunt, et si duabus pluribusve deductis 
pnvceptisvo rebus restituere heredi- 
talem rogatus sit; sed et si certa 
surama deducta praceptave, quo; quan¬ 
tum vel etiam maximam- partem 
lioreditatiscontinet, rogatus sit aliquis 
liereditatem restituere, idem juris est. 
Qua* aulem dixiinus de eo qui ex 
asse liere institutus est, eadem trans- 
feremus ct ad eum qui ex parte hercs 
seriptus est. 


there, is this difference, that; in the 
first case, -when an heir is requested 
to give up an inheritance, after de¬ 
ducting or excepting a particular 
thing, then, according to that senatus- 
consultum, all actions are transferred 
to and against the Jidcicommismrius , 
and what remains to the heir is free 
from all incumbrance, as if acquired 
by legacy. In the second case, when 
an heir is requested in general terms 
to give up an inheritance, after re¬ 
taining a fourth to himself, all actions 
are proportion ably divided; those 
which regard the three-fourths of the 
estate, being transferred to the fidei- 
commissarius , and those which regard 
the one-fourtli, to the heir. And, 
even if an heir be requested to give 
up an inheritance, after making 
a deduction or exception of some 
particular thing, which comprises the 
greatest part of the whole inherit¬ 
ance, all actions are still transferred 
to the fideicommissarius, who ought 
always, therefore to consider whether 
it will be expedient or not, that the 
inheritance should be given up to 
him. -All this applies equally, whether 
an heir be requested to give up an 
inheritance after a deduction or ex¬ 
ception of two, or more, particular 
things, or of a certain sum of money, 
which may comprise a fourth or even 
the greatest part o£ the inheritance. 
'What we have said of an heir, who is 
instituted to tko whole of an inherit¬ 
ance, applies equally to one who is 
instituted only to a part. 


. I>. xxxvi. 1. 1. 10. 21; D. xxxvi. 1. 30. 3. 

If the testator give a particular object to the heres insti¬ 
tutes which was equal in value to the fourth of tho inheritance, 
the law considered this as a specific legacy given to the heres. 
Tli ajideicommissarius took the whole inheritance except this 
part, and all the actions of the whole inheritance were trans¬ 
ferred to him. Justinian retains this distinction between a 
particular object being given, and a general direction to retain 
a fourth. If a particular object were given not equal in value 
to a fourth, the heir would retain enough to complete his 
fourth; and all actions relating to the part so retained would 
pass to him, and all others to the Jideicommissarius. (Cod. vi. 

no. 11.) 
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10. Fratercft intestatus quoque 
moriturus potest rogare eum, ad quem 
bona sua vel legitimo jure vel hono- 
rario pertinere intelligit, ut heredi- 
tatem suam totam partemve ejus, aut 
rem aliquant, veluti fumlijin, homi- 
nem, pecuniam alicui restituat; cum 
alioquin legata uisi ex testamento non 
valeant. 


10. Moreover, a man about to die 
intestate, may request the person, to 
whom his estate will pass, either by 
the civil or praetorian law, to give up 
to a third person the whole inherit¬ 
ance, or a part of it, or any par ticular 
thing, as a piece of land, a slave, or a 
sum of money. Legacies, on the 
contrary, are only valid when given 
by testament. 


Gat. ii. 270; lb xwi. 30. 


Antoninus Pius extended the provisions of the senatus-con- 
sulta TrehoUiamim and Peyasianum, to trusts imposed on 
hWredes ah intestate. (D. xxxv. 18.) 


11. Eum quoque cni aliquid resti- 
tuitur, potest rogare ut id rursum 
alii, aut totum aut pro parte, vel ctiain 
aliquid aliud restituat. 


11. A fiileicotnniis.sitrius may also 
himself be lequested to give up to 
another, either the whole or a part 
of what ho receives, or even anything 
else. 


Cai. ii. 27]. 

The Jideieommissat ins, who was thus only a vehicle to pass 
on the inheritance to another Jideicommissarins , could not 
retain a fourth for himself. The object of the le.e Falcidia 
was merely to secure au heir, not in all cases to give a fourth 
to the person who virtually had the inheritance ; but when the 
heir entered on the inheritance by order of the praetor, then 
the Jideicommissarius stood in the place of the heir, so far as 
to be able to apply the lex Falcidia , as if representing tho 


heir, against legatees, but not 
sarins. (D. xxxvi. 1. 03.4.) 

12, Et quia prima fideicommisso- 
rum cunabula a tide heredum pendent, 
et tam nomen quam substantiam 
acceperunt, et ideo divus Augustus 
ad necessitatem juris ea detraxit, 
nuper et nos eumdera principem 
superare contendentes, ex facto quod 
Tribonianus, vir excelsus, quajstor 
sacri palatii suggessit, constitutionem 
fecimus per quam disposuimus: si 
testator fidei heredis sui commisit 
ut vel hereditatem vel npeciale fidei- 
commissum restituat, et neque ex 
scriptura neque ex quinque testium 
numero qui in fideicominissis legiti- 
jnus esse noscit'ur, possit res ma- 
nifestari, sed vel pauciores, quam 
quinque vel nemo penitus testis inter- 
venerit, tunc sive pater heredis sive 
alias quicumque sit qui fidem heredis 


against a second Jideicommis- 

12. Originally all fiduciary gifts 
depended only upon the good faith 
of the heir; whence they took flir-ir 
name as well as their character. To 
remedy this the Emperor Augustus 
made them obligatory in law, and wo 
have lately endeavoured to surpass 
that prince; and, on the occasion of 
a case brought to our notice by the 
most eminent Tribonian, the quaestor 
of our sacred palace, we have enacted 
by a constitution, that if a testator 
has entrusted to tho faith of hia heir 
the restoration of on inheritance, or 
any particular thing, and the fact 
cannot be proved either by any writing 
or by five witnesses (the legal number 
in such cases), there having been 
fewer, or perhaps no witnesses pre¬ 
sent, then, whether it is his father 
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elegerit, et ab eo rcslitui aliquid who has thus trusted to the good 
voluerit, si heres perfidia tentus adim- faith of the heir, and begged him to 
plere fidem recusat negando rem ita restore the inheritance, or whether it 
esse subseculam, si fideicommissa- is anyone else, if the heir perfidi- 
rius jusjurandum ei detulerit, cum ously refuse to make the restitution, 
prius ipse de calumnia juraverit, and deny the whole transaction, the' 
necesse eum habere vel jusjurandum Jideicommissarius having previously 
subire quod nihil tale a testatore au- himself sworn to his own good faith, 
divit, vel recusantem ad fideicora- may put the heir to his oath; and 
rnissi vel universitatis vel speoialis thus force him either to deny having 
solutionem coarctari, ne pereat ultima received any such trust upon oath, or 
voluntas testatoris fidci horedis com- to fulfil it, whether it relate to the 
missa. Eadem observori cen.suimus, whole inheritance or to some parti- 
et si a legatario vel fideicommissario cular thing; and this is allowed, lest 
aliquid similiter relietum sit. Quod . the last wishes of a testator, com- 
si is a quo relietum dioitur, con- mitted to the faith of an heir, should 
liteatur quidem a se aliquid relietum be defeated. The same process may 
esse, sed ad legis sublilitatem de- be adopted against a legatee, or a 
currat, omnimodo solvere cogendus Jideicommissarius charged with a re- 
cst. stitution. And if any one so charged 

admits the trust, but endeavour to 
shelter himself in the subtleties of 
the law, he may bo compelled to per¬ 
form his duty. 

C. vi. 42. 02. 

Dc calumnia juraverit , that is, ho must swear beforehand 
that he is acting bona Jidc , and not inventing a ground of liti¬ 
gation. 


Tit. XXIV. DE SINGULIS REBUS PER FIDEI- 
. COMMISSUM RELICTUS. 

Potest autem quis etiam singulas A person may also leave porticu- 
res per fideicommissum relinquere, lar things by a fideieommissum , as a 
veluti fundum, hominem, vestom, piece of land, a slave, a garment, 
aurum, argentum, pecuniam nume- gold, silver, pieces of money; and he 
ratam; ct vel ipsum heredem rogare may request either his heir to restore 
ut alicui restituat, vel legatarium, them, or a legatee, although a legatee 
quamvis a legatario legari non possit. cannot be charged with a legacy. 

Gai. ii. 260. 271. 

1. Potest autem non solum pro- 1. A testator may leave by Jidci- 
prias res testator per fideicommis- commissunt, not only his own property, 
sum relinquere, sed heredis aut lega- but also that of his heir, of a legatee, 
tarii aut fideicommissarii aut cujus- of a Jideicommissarius , or of any 
libet alterius. Itaque et legatarius et other person; so that a legatee or 
fldeicommissarius non solum de ea re Jideicommissarius may not only be 
rogari potest, ut earn alicui restituat requested to give what hath been left 
qua; ei relieta sit, sed etiam do alia, to him, but what is his own, or even 
sivo ipsius sive alienasit: hoc solum what is the property of another. The 
observandum est, ne plus quisquam only rule to be observed is, that no 
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rogetur alicui restituere, quam ipso 
ex testamento ceperit; nam quod 
amplius est, inutiliter relinquitur. 
Cum autem aliena res per fideicom- 
missurn relinquitur, neeesso est ei 
qui rogatus est, ant ipsnm rediinerc 
et pr/estare aut testiinationom ejus 
solvere. 


one be requested to restore moro 
than lie lias received under the testa¬ 
ment : for as to the excess the dispo¬ 
sition is ineffectual. And, when the 
property of another is left by a fidei- 
commissum, the person requested to 
restore it is obliged, either to obtain 
from the proprietor and deliver the 
thing itself, or to pay its estimated 
value. 


(J.u. li. 201, 2(52. 

Ulpinn {Beg. 25. 5) expresses the power of disposal by 
Jideicommissum, by saying that everything could be disposed 
of in that way, that could be given by a legacy per damna- 
tionem. 

Quod amplius est, inutiliter relinquitur . If, however, the 
thing which the Jideicommissarius was to give belonged to 
him himself, lie was obliged to give it, whatever might be its 
value, if he accepted what was given to him by the Jideicom¬ 
missum, as he was considered to have had an opportunity of 
exercising his judgment, and not to have valued his own thing 
more highly than that which lie received. (D. xl. 5. 24. 12.) 


2. Libertas quoque servo per fidei- 
commissum dari potest, ut heres eurn 
rogetur manumittere, vel legatariiis 
vel fideicommissarius: nec interest 
utrum do suo proprio servo testator 
roget, an de eo qui ipsius lieredis aut 
legatarii vel etiam extranei sit: itaque 
et alienus servus redimi et manu- 
initti debet. Quod si dominus eum 
non vendat, si modo nihil ex judicio 
ejus qui reliquit libertatem, recepit, 
non statim extinguitur fideicommis- 
saria libertas sed differtur; quia pos- 
sit tempore procedente, ubicumque 
occasio servi redimendi fuerit, prm- 
stari libertas. Qui autem ex fidei- 
commissi causa manumittitur, non 
testatoris fit libertus, etiarnsi testa- 
toris servus sit, sed ejus qui manu- 
mittit; at is qui directo testamento 
liber esse jubetur, ipsius testatoris 
libertus fit, qui etiam Orcinus appel- 
latur. Nec alius ullus directo ex 
testamento libertatem babere potest, 
quam qui utroque tempore testatoris 
fuerit,. et quo faceret testamentum et 
quo moreretur: directo autem libertas 
tunc dari videtur; cum non ab alio 
servum manumitti rogat, sed velut ex 


2. Freedom may also be conferred 
upon a slave by a fideicommissuin : 
for an heir, legatee, or jideicommis¬ 
sarius , may be requested to enfran¬ 
chise him ; nor does it signify whether 
it be of his own slave that the tes¬ 
tator requests the manumission, or 
of the slave of his heir, or of a 
legatee, or of a stranger; and there¬ 
fore, when a slave is not the testator’s 
own property, he must he bought, 
and enfranchised. But, if the pro¬ 
prietor of the slave refuse to sell 
him, as he may, if he lias taken 
nothing under the testament, yet the 
freedom given by the fideicommissum 
is not extinguished, but deferred 
only until it may be possible in tlio 
course of lime, on any occasion offer¬ 
ing of purchasing the slave, to effect 
his enfranchisement. The slave who 
is enfranchised in pursuance of a fidei- 
commissum, does not become the freed- 
man of the testator, although he was 
the testator’s own slave, but he be¬ 
comes the freedman of that person 
who enfranchises him. But a slave 
who receives his liberty directly from 
the testament, becomes the freedman 
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suo testamento libertatem cl corope- of tlie testator, and is said to be 
tore vult. Orcinua ; and no one can obtain liberty 

dirjastly by testament, unless he were 
the slave of the testator, both at the 
time of the testator’s making his 
testament, and also at that of his 
death. Liberty is given directly, when 
a testator does not request that free¬ 
dom be given to bis slave by another, 
but gives it himself by virtue of his 
own testament. 

Gat. ii. 2(53-207; C. vii. 4. 0. 

This is an instance in which a difference is still allowed by 
Justinian to subsist between legacies and Jideicommiasa. The 
direct gift of liberty by a legacy differs from the indirect gift 
by a Jideicommiaaum. It was the opinion of Gaius, that if the 
master of the slave refused to seB the slave for a reasonable 
price, the fidcicommissum perished. (Gai. ii. 205.) Justinian, 
in accordance with a rescript of the JLmperor Alexander (0. 
vii. 4. 0), decides that it is only delayed. 

If a testator enfranchised directly a slave that could not be 
so enfranchised, the gift of liberty would be as valid as a Jidei¬ 
commiaaum . 

Orcinua, from Orcus; because he is the freedman of a 
dead person. 


3. Verba autem fidcicommissorum 
luec mnxiine in usu habentur: peto, 
rogo, volo, mando, fidei turn com- 
rnitto. Qua; perinde .singula firm a 
sunt, atque si omnia in unum con- 
gesta cssent. • 


3. The terms generally used in 
making fldcicomtnissa are the follow¬ 
ing : I request, I ask, 1 desire, I com¬ 
mit., I entrust to thy good faith; and 
each of them is of as much force 
separately as all of them placed to 
gether. 


Gai. ii. 2-13. 

The expressions by which a Jideicommissum was created, 
were quite immaterial, provided that tho'wishes of the testatbr 
could be ascertained. 


Tit. XXV. DE CODICILLIS. 


Ante Augusli tempora constat co- 
dicillorum jus non fuisso, sed primus 
Lucius Lentulus, ex cujus persona 
etiam fideicommissa coeperunt, codi- 
cillos introduxit. Nam cum decede- 
ret in Africa, scripsit codicillos testa- 
xnento conflrmatos, quibus ab Augusto 
petiit per fideicommissum ut faceret 


Codicils were certainly not in use 
before the roign of Augustus; for 
Lucius Lentulus, to whom the origin 
of Jideicommissa may be traced, was 
the first who introduced codicils. 
[When dying in Africa, he wrote 
Beveral codicils, which were confirmed 
by his testament; and in these he 
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aliquid; et cum divus Augustus volun- 
tatem ejus implesset, deinceps roliqui 
ejus auctoritatem secuti fideicommissa 
prftistabant, et filia Lentuli logata quae 
jure non debebat, solvit. Dieitur 
autein Augustus convocasse pm- 
dentes, inter quos Trobatium quoque 
cujus tunc auctoritas maxima erat, et 
qiwsisse an posset hoc recipi, nec 
absouans a iuris ratione codicillorum 
usus esset; et Trebatium snasisse 
Augusto, quod diceret utilissinium et 
necessarium hoc civibus esse propter 
magnas et Ion gas peregrinationes qum 
apud veteres fuissent, ubi si quis tes- 
tamentum faeere non posset, tamen 
codicillos posset. Post qua- tempera, 
cum et Labeo codicillos fecisset, jam 
nemini dubium erat quin codifcilli 
jure optimo admitterentur. 


requested Augustus by a Jideicom- 
misstim to do something for him. The 
emperor complied with the request, 
and many other persons following his 
example, discharged Jideicommissa 
committed to them ; and the daughter 
of Lentulus paid debts, which in 
strictness of law were not due from 
her. It is said, that Augustus, having 
called together upon this occasion 
persons learned in the law, and among 
others Trebatius, whose opinion was 
of the greatest authority, asked whe¬ 
ther codicils could be admitted, and 
whether they were not repugnant to 
the principles of law ? Trebatius ad¬ 
vised the emperor to admit them, as 
they were most convenient and neces¬ 
sary to citizens, on account of the 
great and long journeys which they 
were frequently obliged to take, dur¬ 
ing which a man who could not make 
a testament, might be able to make 
codicils. And subsequently, Labeo 
himself having made codicils, no one 
afterwards doubted their perfect va¬ 
lidity. 


Codicilli were small tablets on which memorandums or 
letters were written. A testator might naturally address a 
short letter giving short directions to his heir. When Jidei¬ 
commissa came to he enforced, these letters or directions were 
enforced as creatin % Jideicommissa. As under the lloman law 
a testator could make no alteration in his testament without 
making an entirely new testament, the* use of codicils seemed 
so obvious as to make it a matter of wonder that the Romans 
were able so lgng to do without their legal recognition. Codi¬ 
cils might he made without there being any testament at all. 
They were then directions addressed to the her odea ah intes- 
tato. But if there was a testament, they were always con¬ 
sidered as attached to it: if the testamentary dispositions failed 
they failed also, and all their provisions were taken with refer¬ 
ence to the time when the testament was made. (D. xxix. 7. 
2. 2. and 3. 2.) 

A testator by inserting an express clause to that effect, 
termed by commentators clausula codicillaris , might provide 
that his testament, if invalid as a testament, should take effect 
as a codicil, or, to speak more accurately, ns codicils, for the 
word was generally used in the plural. 


1. Non tantum antom tcstainento 
facto potest quis codicillos facet?', aed 


1. Not only a person who has 
already made his testament, may 
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intestato quia decedens fideicommit- 
tore codicillis potest. Sed cum ante 
testamentum factum codicilli facti 
erant, Papinianus ait non aliter vires 
habere, quam si speciaii postea vo- 
luntate confirmentur; sed divi Se- 
verus et Antoninus rescripserunt, ex 
iis codicillis qui testamentum prtece- 
dunt, posse fideicommissum peti, si 
nppaieat eum qui postea testamen¬ 
tum fecit, a voluntato quam codicillis 
expresscrat, non rocessisse. 


make codicils, but even a person dy¬ 
ing intestate may create fideicommisaa 
by codicils. But, when codicils are 
made before a testament, they cannot 
take effect, according to Papinian, 
unless confirmed by a special dis¬ 
position in the testament. But the 
Emperors Severus and Antoninus 
have decided by rescript, that a thing, 
left in trust by codicils, made before 
a testament, may be demanded by 
the Jideicommissariiis, if it appear that 
the testator has'not abandoned the 
intention which he at first expressed 
in the codicils. 


Gai. ii. 270. 

There was a distinction between codicils confirmed by testa¬ 
ment, and those not so confirmed, for if codicils were confirmed 
by testament, their provisions could operate as legacies, and 
not only as Jidcicommissa. A testator could, by anticipation, 
confirm in his testament any codicils ho might thereafter make. 
(1). xlix. 7. 8.) 


2. Codicillis autem licrcditns nequo 
dari nequo adimi potest, ne confimda- 
tur jus testamentorum et codicillo- 
rum; et ideo nec exberedatio scribi. 
Directo autem hereditas codicillis 
nequo dari nequo adimi potest; nam 
per fideicommissum liereditns codi- 
cillis juro relinquitur. Nec con- 
ditiouem heredi instituto codicillis 
ad,|icere nequo substituere directo 
potest. 


2. An inheritance can neither be 
given nor taken away by codicils, as 
the different effect of testaments and 
codicils would be thereby confounded, 
and of course, therefore, no heir can 
be disinherited by codicils. But it is 
only directly that an inheritance can 
neither be given nor taken away by 
codicils, for it may be legally disposed 
of in codicils by means of a Jideicom- 
missum. Nor, again, can a condition 
be imposed on the institution of an 
heir, nor a direct substitution be made, 
by codicils. 


Gai. ii. 273 ; D. xxix. 7. 0. 

3. Codieillos autem otiam pluves 3. A person may make several co- 
quis facere potest, et nullam solcmni- dicils, and they requiro no solemnity 
tatem or din adonis desidcrant. in their form. 


I), xxix. 7. 0. 1. 

Codicils were not originally subjected to any rules determin¬ 
ing the mode in which thoy were made. But by a constitution 
of Theodosius, added to by Justinian, they were to be made 
uno contextu, either verbally, or in writing, and in presence of 
five witnesses casually or purposely gathered together: if the 
codicils were in writing, the witnesses were to subscribe them. 
(0. vi. 36. 8.) 
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Tit. I. DE IIEREDITATIBUS QUiE AB INTESTATO 

DEFE11U NTUIl. 

Intestatus deceilit, qui nut omnino A person dies intestate, who cither 
testaraentum non fecit, aut non jure has made no teslurnent at all, or lias 
fecit; aut id quod i'eeerat ruptum made one not legally valid; or if the 
irritumve factum est, aut nemo cx testament he has made be revoked, or 
eo heres extitit. • made useless; or if no one becomes 

heir under it. 

I>. xxxviii. 10. 1. 

If a person died without a testament, the Jaw regulated the 
succession to the inlieritance. So also it did, if lie left a testa¬ 
ment that was fatally defective in furm (non jure factum), or 
if his testament was revoked, or, in the language of Homan 
law, broken (ruptum), or if it was set aside as inofficious, or 
made useless by chunge of status in the testator ( irritum ), or 
if no heir would accept the inheritance under it. 

If there was no testament to determine the succession, the 
law of the Twelve Tables gave the inheritance first to the sui 
heredes, who were also necessarii heredcs, that is, could not 
refuse to accept the inheritance; then to the agnati; and then, 
if the deceased was a member of a gens, to the gentiles. In 
default of agnati, the preetor called to the inheritance tho 
cognati, or blood-relations. (See Inlrod. sec. 45.) Perhaps 
the succession of gentiles lasted to a time later than that of 
this Praetorian succession of the cognati ; but, at any rate, it 
did not outlast the Republic, and, therefore, speaking of the 
times when we are most familiar with Roman law, we may say 
that the succession was given first to the sui heredes , then to 
the agnati, then to the cognati. But some complication was 
introduced into the rules of succession, by certain classes of 
persons being, by different changes in the law, raised from the 
rank of agnati to that of sui heredes, and from the rank of 
cognati to that of agnati. These changes are not, however, 
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very difficult to follow, if we divide them according as they 
wore effected, (1) by the Proetor, (2) by seiMtus-ccyisulta, and 
Imperial enactments previous to Justinian, l‘Sy by Justinian 
himself. This first Title treats of the succession of sui heredes , 
•and of those ranked among the sui heredes ;*the second and 
two following Titles treat of the succession of agnati, and of 
those ranked among agnati. At the end of this Title will be 
found a short summary of the changes in the law relative to 
thp succession of sui heredes: at the end of the fourth Titler 
one will bo found of the changes relative to tlio succession of 
agnati. 

Justinian altered the whole mode of succession to intestates 
by the 118th and 127th Novels. This change, being effected 
several years after the publication of the Institutes, should not 
ho allowed to interfere with the consideration of the law of 
succession existing wlieu the Institutes were published. But, 
as it is too remarkable and too well known a part of Justinian’s 
legislation t6 remain wholly unnoticed, a short acoount of it 
will be given at the end of the ninth Title, which closes the 
part of the Institutes treating of successions ah intestate. 

1. Jntestatorum autem hcreditates 1. The inheritances of intestates, 

ex lege Duodoeim Tabularum prunum by the law of the Twelve Tables, be¬ 
ad suos heredes pertinent. long in the first place to the sui 

heredes, 

Gax. iii. 1. 

2. Sni autem heredes existiman- 2. And, as wo have observed be- 
tnr, ut ct supra dixiinus, qui in po- fore, those are sui heredes who, at the 
testate morientis fuerint, veluti filius death of the deceased, were under his 
fihave, nepos neptisvc ox filio, prone- power; as*a son or a daughter, a 
pos proneptisvo ex nepote ex filio grandson or a granddaughter by a 
nato prognatus prognatave ; nec in- son, a great-grandson or great-grand- 
terest utrum naturales sint libori an daughter by a grandson of a son; nor 
adoptivi. Quibus connumerari ne- does it make any difference, whether 
cesse est etiani cos qui ©x legitimis these children are natural or adopted, 
quidem matriinoniis non sunt pro- We must also reckon among'them 
goniti, euriis tamen civitatum dati, those, who, though no? bom in law- 
secundum divalium conslitutionum ful wedlock, nevertheless, according 
qua: super bis positiv sunt tenorem, to tlio tenor of the imporial constitu- 
licredum suorum jura nanciscuntur ; tions, acquire the rights of sui heredes , 
necnon cos quos nostra: amploxi© by being presented to the curia? of 
sunt constitutioncB per quas jussi- their cities j as also those to whom our 
mus, si quis niulierom in suo contu- own constitutions refer, which enact 
bernio copulavovit, non ab initio af- that, if any person has lived with a 
foctione moritali, earn tamen cum qua woman not originally intending to 
potorat habere eonjugium, et ex ea marry her, but whom he is not pro- 
liboros sustulorit, postea vero aiFec- hibited to many, and shall have chil- 
tiono procedente otiarn nuptialia in- dron by her,.and si:c.U" afterwards, 
strumonta cum ea fecerit, et filios vel feeling towards her ill© r. (Faction of a 
filias habuerit, non solum eos liber os liusbaml, enter into an :ict of mar- 
qui potjt detem oditi sunt, justos et in riage with her, oud have by her sons 

A A 
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potestate patris «Jsse, seel etiam anto- 
riores qui et iis qui postea nati sunt, 
occasionem legitimi nominis pries li- 
terunt. Quod obtincre censuimus, 
etiam si non progeuiti fuerint post 
dotalc instrumentum coufcctum liberi, 
vel etiam nati ab line luce fuerint sub¬ 
tract. Ita clemnm tamcn nepos nep- 
tis\e, pronepos proneptisve, suoruin 
heredum numcro sunt, si prtvocdeiis 
persona dosierit in potestate parentis 
esse, sive mortc id accident, sive alia 
ratione, veluti emancipalione : nani si 
per id tempus quo quis moreretur, 
tilius in potestate ejus sit, nepos ex 
eo suus heres esse non potest; idquo 
et in ceteiis deinceps Iiberorum per- 
sonis dictum intolligimus. Postumi 
quoque, qui si vivo parento nati es- 
sent, in potestate ejus futuri i'oreut, 
sui heredes sunt. 


or daughters, not only those born 
after the settlement of the dowry 
shall be legitimate, and in the power 
of their father, but also those born 
before, who gase occasion to the le¬ 
gitimacy of the children* born after. 
And this law shall obtain, although 
no children are horn subsequent to 
the making of the ndt of dowry, or 
those born aro all dead. But a grand 
son or granddaughter, a great grand¬ 
son or great-granddaughter, is not 
reckoned among the sui heretics, uii 
less the person preceding them in 
degree has ceased to be under thu 
power of the ascendant, either by 
death, or some other means, as by 
emancipation. For, if a son, when the 
grandfather died, was under the power 
of his father, the grandson cannot bo 
suns hires of his grandfather; and so 
with regard to all other descendants. 
Posthumous children, also, who would 
have been under the power of then- 
father, if they had been horn in his 
life-time, are sui heretics. 


Gai. iii. 1, 2 ; C. v. 27. 3.-10, 11. 

The sui heretics were the children, whether natural, adoptive, 
or made legitimate, in the power of the deceased at the time of 
his death. We must not confuse persons made sui heretics hy 
the later legislation, as these legitimated children were, with 
those permitted to rank with sui heretics. 


3. Sui autem etiam ignorantes 
Bunt heredes, et licet furiosi sint, 
heredes possunt existero, quia quibus 
ex causis ignorantibus nobis aequiri- 
tnr, ex his causis et furiosis acquiri 
potest. Et statim morte parentis 
quasi continuatur dominium, et ideo 
nee tutoris auctoritate opus est pu- 
pillis, cum etiam ignorantibus acqui- 
ratur suis heredibus hereditas; noo 
curatoris ctmsensu acquiritur furioso, 
sed ipso jure. 


3. Sui heredes may become heirs, 
without their knowledge, and even 
though insane; for in every case in 
which inheritances may be acquired 
without our knowledge, tboy may also 
be acquired hy the insane. At tko 
death of the father, ownership in an 
inheritance is at once continued; ac¬ 
cordingly, the authority of a tutor is 
not necessary, as inheritances may bo 
acquired by sui heredes w ithout their 
knowledge: neither does an insauo 
person acquire hy assent of his cura¬ 
tor, but by operation of law. 


11. xxxviii. 10. 14. 

Directly the succession ab intestato commenced, which it 
did when the deceased died if there was no testament, and as 
soon as it was ascertained that the testament was ineffectual if 
a testament had been made, Lite suus heres became at once heir 
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without any act of his own. We may, however, apply here 
what we have already said of the power to abstain altogether 
from the inheritance given him by the praetor. (See Bk. ii. 
Tit. 10. 2.) 


4. Interdum autcm, licet in po¬ 
tentate parentis mortis tempore suits 
hercs non fuerit, tamen suus lieroa 
parenti efficitur, vcluti si ah hostibns 
reversus quis fuerit post mortem 
patris; jus cnim postliminii hocfacit. 

6. Per contrarium evenit ut, licet 
quis in familia defuncti sit mortis 
tompore, tamen suus bores non flat, 
veluti si post mortem suam pater ju- 
ilieatus fuerit porduollionis reus, nc 
per hoc memoria ejus damn at a fuerit: 
suum enim lieretlein habere non po¬ 
test, cum liscus ci suocedit; sod po¬ 
test diei ipso jure suum heredcrh esse, 
sed dcsinerc. 


4. But sometimes a child becomes 
a suus heras, although he was not un¬ 
der power at the death of his parent; 
as when a person returns from cap¬ 
tivity after the death of his father. 
He is then made a suus heres by the 
jus postliminii. 

5. On the contrary, it may happen, 
that a child, who, at the death of his 
parent, was under his power, fs not 
his suns heres: as when a parent, 
after his decease, is adjudged to have 
been guilty of treason, and his me¬ 
mory is thus made infamous. He 
can then liavo no suus heres, as it is 
the ft sens that succeeds to his estate. 
Iu this case it may be said that there 
has in law been a suus heres, but that 
he has ceased to be so. 


f). xxxviii. JO. I. 3. 

As a general rule, if the accused died before conviction, the 
prosecution was at an end. His succession went to his heirs by 
testament or in law. But to this there was ouo exception. If 
a person charged with perduellio (treason against the State or 
emperor) died before conviction, the prosecution was continued, 
and if ho was found guilty, liis memory was said to be con¬ 
demned (memoria damnata fuit ), and liip sentence having a 
retrospective effect, his property was confiscated exactly as if 
he had been condemned in his lifetime. 


0. Cum fllius filiave et ox altero 
filio nepos noptisve existunt, pariter 
ad liorcditatem avi vocantur, nec qui 
gradu proxiniior cst, ulteriorem ex- 
cludit icquum cnim esso videtur ne- 
potos neptesque in palris sui locum 
succedoro. Pari ratione, et si nepos 
neptisve sit ex fllio, et ex nepote pro- 
nepos proneptisvo, simul vocantur. 
Et quia placuit nepotes neptesque, 
item pronepotos et proneptes in pa¬ 
rentis sui locum succedere, conve¬ 
niens esso visum est non in capita 
sed in stirpes horeditatem dividi, ut 
fllius partem dimidiam hereditatis ha- 
boat, et ex altero fllio duo pluresve 
nepotes alteram dimidiam. Item, si 


fl. A son, a daughter, and a grand¬ 
son or granddaughter by another 
son, are all called equally to the in¬ 
heritance; nor does the nearer in 
degree exclude the moro remote; for 
it seems just, that grandsons and 
granddaughters should succeed in 
the place of their father. For the 
same reason, a grandson or grand¬ 
daughter by a son, and a great-jjrand- 
son or great-granddaughter by a 
grandson, are all called together. 
And since grandsons and grand¬ 
daughters, great-grandsons and great- 
granddaughters, succeed in place of 
their parent, it appeared to follow 
that inheritances should not bo <li- 
A A 2 
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cx duolms filiis nepotes neptosvo ox- vidcd per capita, but per stirpes; so 
tant, ex altero unus forte aut duo, ex that a son should possess one-half, 
altero tres aut quatuor, ad unura aut and the grandchildren, whether two 
duos dimidia pars portineat, ad tres or more, of another son, the other 
Yel quatuor altera dimidia. half of an inheritance. So, where 

there are grandchildren by two sons, 
one or two perhaps by tho one, and 
three or four by the other, tho inhe¬ 
ritance will belong, half to tho grand¬ 
child, or the two grandchildren by 
* tho one son, and half to tho three or 

four grandchildren by the other son. 

Gai. iii. 7, 8. 

The expressions “ dividing per stirpes find per capita " mny 
be rondered, dividing by the “ stock ” and “ by the head.” An 
inheritance is divided “by the head” when each head or person 
of those who take has an equal share in it; it is divided “ by 
the stock” when one share is distributed among all who arc 
descended from one stock, i. e. are descended from the person 
■who would, if he had been living, have taken the whole share. 

7. Cum autem quaritur an quis 7. When it is asked, whether such 
suus heres exi.store possit, eo tem* a person is a suus hires, we must 
pore qua-rendum est quo certum est look to the time at which it was cer- 
aliquem sine testamento decessisse, tain, that the deceased died without 
quod accidit et destituto testamento. a testament, including therein the 
Hue ratione, si filius exheredatus case of the testament being aban- 
fuent et extraneus heres institulus, doned. Thus, if a son be disinhe- 
et tilio mortuo postea certum fuerit rited and a stranger he instituted 
lieredem institutum ex testamento heir, and after the death of the son 
non lieri lieredem, aut quia noluit it becomes certain that tho instituted 
esse heres aut quia non potuit, nepos heir will not be heir, either because 
avo suus heres existet; quia quo tem- he is unwilling or unable to ho so, 
pore certum est intestatum dcccs- in this case tho grandson of the do 
sisse patremfamilias, solus invenitur ceased becomes the suits heres of his 
nepos: et hoc certum est. grandfather; for, at tho time, when 

it was certain that the deceased died 
intestate, there exists only the grand¬ 
child, and of this there con bo no 
doubt. 

D. xxxviii, 16. 1. 8; D. xxxviii. 6, 7. 

. 8. Et licet post mortem avi natus 8. And although a child bo born 
ait, tamen avo vivo concoptus, mor- after tho death of his grandfather, 
tuo patre ejus posteaque deserto avi yet, if he were conceived in tho life- 
testamento,' suus heres efficitur. time of his grandfather, he will, if 
Plane, si et conceptus et natus fuerit his father be dead, and his grand- 
post mortem avi, mortuo patre suo father’s testament be abandoned, be- 
deser toque postea avi testamento, come tho suits heres of his grand- 
suus heres non existit, quia nullo father. But a child both conceived 
jure cognationis patrem sui patris and born after tho death of his grand- 
tetigit: sic neo ille est ipter liberOs father, could not become tho suus 
avi, quern filius ©mancipatua adop- heres, although his father should die 
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taverat. Hi autem, cum non sint and the testament of his grandfather 
quantum ad hcrcditatem liberi, neqne be abandoned; because he was never 
bonorum possessionem petere pos- allied to his grandfather by any tie 
sunt quasi proximi cognati. Htec de of relationship. Neither is a person 
suis heredibus. adopted by an emancipated son, to be 

reckoned among the children of the 
father of his adoptive father. And 
not only are these adoptive children 
of an emancipated son incapable of 
taking the inheritance as children of 
the deceased grandfather, but they 
cannot demand possession of the 
goods as the nearest cognati. Thus, 
much concerning sui herodes'. 

IT. xxxviii. 16. 6, 7. 

0. Emancipate autem liberi jure Emancipated children by the 

civili nihil juris liabent: neque enim civil law have no right to the inherit- 
sui heredes sunt, quia in potestate ances of their father; being no longer 
parentis esse dcsierunt, neque ullo under the power of their parent, they 
alio jure per legem Duodecim Tabu- are not his sui keredcs, nor are they 
larum vocantur; sed prietor naturali called to inherit by any other right 
ii'quitato motus dat eis bonorum pos- under the law of the Twelve Tables. 
Rossioncm unde liberi, perindc ac si But the pra:tor, obeying natural 
in potestate parentis tempore mortis equity, grants them* the possession 
fuissent, she soli sint, sive cum suis of goods called unde liberi, as if they 
heredibus concurrant. Itaque duo- had been under the power of their 
bus liberis extantibus, emancipato et father at the time of his death, and 
qui tempore mortis in potestate fue- this, whether they stand alone, or 
rit, sane quidom is qui in potestate whether there are also others, who 
fuerit, solus jure civili heres est, id est, are sui heredes. Thus, when there 
solus suns heres qst,; sed cum cman- are two children, one emancipated, 
cipatus beneiirio prietoris in partem and the other under power at his 
ndmiltitur, overlit ut suus heres pro father’s death, the latter, by the civil 
parte heres fiat. law, is alone the heir, and alone the 

suus heres; but, ns the emancipated 
son, by the indulgence of the pro;tor, 
is admitted to his share, the suus 
heres becomes heir only of -a part. 

Gai. iii. 10. 25, 26 ; D. xxxviii. 6. 1. 

Not only emancipated children, but, if they themsolves were 
dead, their children conceived after the emancipation, had tlio 
possess io bonorum given them by the praetor (I). xxxvii. 4. 
5. 1); and a grandchild conceived before the emancipation, and 
who remained in the power of the grandfather, was allowed to 
succeed to the inheritance of tlio emancipated son. The prajtor 
could not give these persons the title of “ lieir," as that only 
belonged to those who received it from the jus civile : but he 
gave them posscssio bonorum for part of therinheritanco {pro 
parte). Emancipated children were, howover, obliged to bring 
into, and add to, the inheritance all the property they themselves 
possessed at the timo of the father s death ( collatio bonorum ); 
hecauso, if they had remained in the family, all that they had 
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acquired, would have been acquired for the paterfamilias, and 
thus have formed part of the inheritance. When a person, 
after a capitis deminutio , was rcstitutus in integrum, lie also 
had the possess io bo riorum given him, and received what he 
would have had if his disability had not prevented him suc¬ 
ceeding as suus he res. (D. xxxvii. 1. 1. 9.) 


10. At hi qui emancipati a parente 
in adoptionem so dederujit, non ad- 
raittuntur ad bona naturaiis patris 
quasi liberi, si modo cum is raorere- 
tur in adoptiva fam ilia sint; nam 
vivo eo maneipati ab adoptivo patre, 
perinde admittuntur ad bona natu¬ 
raiis patris, ac si emancipati ab %so 
essent, nec umquam in adoptiva fa- 
milia fuissent; et convenionter, quod 
ad adoptivum patrem pertinet, extra¬ 
neorum loco esse incipiunt. Post 
rnortem vero naturaiis patris eman¬ 
cipati ab adoptivo, ct quantum ad 
hunc scque extraneorum loco hunt, 
et quantum ad naturaiis parentis 
bona pertinet, nihilo magis libero- 
rum gradum nanciscuntur: quod ideo 
sic placuit, quia iniquum erat esse 
in potestate patris adoptivi, ad quos 
bona naturaiis patris pcrtinerent, 
utrnm ad liberos ejus an ad agnatos. 


10. But those, who after emanci¬ 
pation have given themselves in 
adoption, aro not admitted as chil¬ 
dren to the possession of the elfects 
of their natural father, that is, if, at 
the time of his doath, they are still 
in their adoptive family. But if, in 
the lifetime of their natural father, 
they have been emancipated by their 
adoptive father, they are then ad¬ 
mitted to receive the goods of their 
natural father exactly as if they had 
been emancipated by him, and bad 
never entered intotlio adoptive family. 
Accordingly, with regard to their 
adoptive father, they become from 
that moment strangers to him. But 
if they are emancipated by their 
adoptive father, after the death of 
their natural father, they are equally 
considered as strangers to their adop¬ 
tive father; and yet do not gain tho 
position of ohililren with regard to 
the inheritance of their natural 
father. This has been so laid down, 
because it was unreasonable that it 
should be in the power of an adoptor 
to determine to whom the inheritance 
of a natural father should belong, 
whether to his children, or to the 
ugnati . 


D. xxxviii. 10. 4* D. xxxvii. 4. 0. 4. 

Until the time of Justinian, an adopted son, during his con¬ 
tinuance in his adoptivo family, had no right of succession to 
his natural fathor, hut was a situs he res of his adoptive father. 
If he left the adoptivo family before tho death of his natural 
father, ho was called by the prtetor to tho succession of liis 
natuial father as a suus heres , but had, of course, no claim on 
the adoptive father. If he loft the adoptive family after the 
death of his natural father, ho had no claim to tho succession 
of either natural or adoptive father, except as a cognat us of his 
natural father. Justinian, as we have seen in tho First Book 
(Jit. 11. 2), altered this, and the adopted son, unless adopted 
by an ascendant, never lost his right to the succession of his 
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natural father, although lie gained a right to the succession ab 
intestato of his adoptive father. (See paragr. 14.) 


11. Minus ergo juris habent adop- 
tivi quam naturales: namque natu- 
rules eraaucipati boneficio pnetoris 
gradum liberorum retiuent, licet jure 
civili perdunt; adoptivi vero cman- 
cipati et jure civili perdunt gradum 
liberoruni, ct a prietoro non adjuvan- 
tur, et recte: naturalia enim jura 
civilis ratio perinvere non potest, nec 
quia desinunt sni lieredes esse, desi- 
nero possunt fihi filiteve aut nepotes 
neptesve esse. Adoptivi vero einan- 
cipati extraneorum loco incipiunt 
esse, quia jus nomenque lilii filia ve 
quod per adoptioncm consecuti sunt, 
alia civili rutione, id cst einancipa- 
tiono, perdunt. 


3.1; The rights of adopted children 
are therefore less than those of 
natural children, who, even after 
emancipation, retain the rank of chil¬ 
dren by the indulgence of the proctor, 
although they lose it by the civil law. 
But adopted children, when eman¬ 
cipated, lose the rank of children by 
the civil law, and are not aided by 
the praitor. And the distinction be¬ 
tween the two cases is very-proper, 
for the civil law cannot destroy 
natural rights; and children cannot 
cease to ho sons and daughters, 
grandsons or granddaughters, be¬ 
cause they may cease to be mi 
hr red vs. But adopted children, when 
emancipated, becomo instantly stran¬ 
gers ; for the rights and titlo of son 
or daughter, which they have only 
obtained by adoption, may be de¬ 
stroyed by another cerenSony of the 
civil law, that, gamely, of eman¬ 
cipation. 


Gai. i. 158. 


12. Eadem luuc observantur et in 
ea bonorum possessione, quam con¬ 
tra tabulas testamenti parentis liberis 
pra'teritis, id cst, neque lieredibus 
institutis neque ut oporto t exhere- 
dalis pnetor pollicclur; nam eos qui- 
dem qui in potestate parentis mortis 
tempore fuerunt, et emancipates vo¬ 
cal pra-tor ad earn bonorum posses¬ 
sionem ; eos vero qui in adoptiva 
familia fucrint per hoc tempus quo 
naturalis parous moreretnr, rcpollit. 
Item acloptivos liberos emancipatos 
ab adoptive patro, sicut ab intestato, 
itn longe minus contra tabulus testa-i 
menti ad bona ejus non udinitlit; 
quia desinunt numero liberorum 
esse. 


12. The same rules are observed 
in the possession of goods, which the 
prirtor gives contra tabulas to children 
who have been passed over, that is, 
who have neither been instituted 
heirs, nor properly disinherited. For 
the pi\etor calls to this possession of 
goods those children under the power 
of their father at the time of his 
death, and those also who are eman¬ 
cipated; hut he excludes those who 
were in an adoptive family at the 
decease of their natural father. Ho, 
too, adopted children emancipated by 
their adoptive father, as they are not 
admitted to succeed their adoptive 
father ab intestato, much less are 
they admitted to possess tho goods 
of their adoptive father contrary to 
his testament, lor they cease to be 
included in the number of his chil¬ 
dren. 


P. xxxviii. 0.1.0; P. xxxvii. 4. 0. 4. 

When a tostament was made, but a person who was a situs 
hares, or who -was raised to tho rank of a suits hares, was not 
expressly disinherited in the Xestameht, the proetor gave him the 
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possess io bo riorum contra tab ulus, i. e. contrary to the testa¬ 
ment; 


13. Admonendi tamen sura us, cos 
qui iu adoptiva familia siuit, quive 
post mortem naturalis parentis ab 
udoptivo patro cmancipati fuerint, in¬ 
testate parente naturali mortuo, licet 
ea parte edicti qua liberi ad bonorum 
possesMonera vocantur, non ndmit- 
tantur, alia tamen parte vocivri, id est, 
qua cognati defuncti vocantur. Ex 
qua parte ita adiniltunlur, si neque 
sul lieredes liberi neque eraancipati 
obstent, neque agnatus quidem ullus 
interveniat; ante enira pra tor liberos 
vocat tarn sues heredes quain eman- 
cipatos, delude leyitimos heredes, de¬ 
lude proximos cognatos. 

Gxi. iii. 31; ; 

14. Sed ea omnia antiquitati qui¬ 
dem placuertmt, aliquam autem emen- 
dationem a nostra^ constitutione ac- 
ceperunt, qnam super his person in 
posuimuQ qua;.a patribus suis natu- 
ralibus in adoptionem aliis dantur; 
invenimus etenim nonnullos casus, 
in quibus filii ct naturalium paren- 
tium successionem propter adoptio¬ 
nem amittebant, et adoptione facile 
per emancipationem soluta ad neu- 
trius patris successionem vocabantur. 
Hoc solito more corrigentes consti- 
tutionem scripsimus per quam defi- 
nivimus, quando parens naturalis 
filium suum adoptandum alii dederit, 
integra omnia jura ita servari atque 
si in patris naturalis potentate per- 
mansisset, ncc penitus adoptio fuisset 
hubsecuta, nisi in hoc tantumraodo 
casu ut possit ab ijitestato ad patris 
adoptivi venire. successionem. Tes- 
tamento autem ab eo, facto, ncquo 
jure civili neque preetorio aliquid ex 
hereditate ejus persequi potost, neque 
contra tabulas bonorurn possessione 
agnita, neque inofUciosi querela in- 
stituta: cum nec necessitas patri 
adoptivo imponitur vel heredem eum 
instituere vel exheredatum fadOre, 
utpotO nullo vinculo naturali copu- 
latum, neque si ex Sabiniuno senatus- 
qonsulto ex tribus maribus fuerit 


13. It is, however, to be observed, 
that children still remaining in au 
adoptive family, or who have' been 
emancipated by their adoptive father, 
after the decease of their natural 
father, who dies intestate, although 
not admitted by tho part of the edict, 
calling children to the possession of 
goods, aro admitted by another part, 
by which tho cot/nali of the deceased 
are called. They ore, however, only 
thus admitted in default of sui 
heretics, emancipated children, and 
uyitnti. Lor the pra-tor first calls 
the children, both the sui /unties and 
those emancipated, then the Itythnu 
heretics, and then the coynati. 

». xxxvii. ID. 1. 

14. Such wore the rules that for¬ 
merly obtained; but they have received 
some emendation from our consti¬ 
tution, relating to persons given in 
adoption by their natural parents. 
For cases have occurred in which 
sons, who by adoption havo lost their 
succession to their natural parents, 
and, the tie of adoption being easily 
dissolved by emancipation, have lost 
the right of succeeding to either 
parent. Correcting, therefore, as 
usual, what is wrong, we have pro¬ 
mulgated a constitution, enacting 
that, when a natural father has given 
his son in adoption, tho rights of tho 
son shull bo preserved exactly as if 
he had still remained in the power 
of Ids natural father, and no adop¬ 
tion had taken place; except only in 
this, that the person adopted may 
succeed to his adoptive father, if ho 
die intestate. But, if the adoptive 
father .make a testament, the adoptive 
son can neither by the civil law nor 
under tho prietorian edict, obtain 
any part of the inheritance, whether 
he demand possession of the effects 
contra tabulas , or allege that the 
testament is inofficious; for an adop¬ 
tivo father is under no obligation to 
institute, or disinherit his adopted 
son, there being no natural tie be- 
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adoptatus; nam et in liujusmodi tween them; not even if the adopted 
caau, neque quorta ei servalur, nec son has been ohosen among three 
ulla actio ad ejus persecutionem ci brothers, according to the senatus-con- 
compctit. Nostra autcm constitutions sui lum 8abinianum % for even in this 
cxceptus est is quem parens natu- case the son does not obtain the 
ralis adoptandum susceperit; utroque fourth part of ius adoptee father’s 
cnim jure tam naturali quam Iegi- effects, nor has he any action whereby 
timo in hanc personam concurrents, to claim it. But persons adopted by 
pristina jura tali adoptioni serva- an ascendant, are excepted in our 
viinus, quoinadmodnm si pater- constitution; for, as natural and 
familias se dcdcrit arrogandum: quai civil rights both concur in their 
specialiter ct sigillatim ex pnefatio favour, we have thought proper to 
constitulionis tenore possunt colligi. preserve to this adoption its effect 

under the old law, as also to the arro- 
gation of a paterfamilias. But this, 
in all its details, may be collected 
from the tenor of the above-men- 
tiqped constitution. 

C. viii. 47. 10, pr. 1, 2, 3. 

'L’heophilus, in his L’araphrase, tolls us that when a person 
adopted one of tlireo male children, he was obliged, by the 
s t ;) nil ns - eon st/Hu tit Sabinianum, to leave him a fourth part*of 
his property, but gives no reason for tho rule, and we have no 
means of ascertaining what the true reason was. Justinian did 
away with the provision of th q sen at us-cottsnlturn, because it 
was not, under his legislation, necessary to protect specially tho 
person thus chosen, inasmuch as no adopted child lost his 
share of his inheritance of his natural father. 

Children adopted by a stranger wero, under Justinian's 
legislation, not, properly speaking, placed in the rank of sui 
heretics, but were sui he redes, for the adoption had no effect on 
their position in their natural family. The effect of adoption 
was destroyed, not.its results specially provided against. 

15. Item votustas ex masculis pro- 15. The ancient law, favouring de- 
genitos plus diligens, solos nepotes sccndants from males, called only 

qiii ex virili sexu descendunt, ad buo- grandchildren so descended, to tho 

rum vocabat succcssionem, et juri succession as sui heretics, in prefer- 

agnatorum cos anteponebat; nepotes ence to the agnati, while grandeliil- 

autem qui ex iiliabus nnti sunt, ot dren bom of .daughters, and great- 

proneptes ex neptibus, cognatorum grandchildren born of gronddaugh- 

loco numerous post agnatorum linearn ters, were reckoned among cognnti, 

eos vocabat, tam in avi vel*proavi . and succeeded only after the agnati 

materni quam in aviro vel proavias sivo to their maternal grandfather and 

patemic sivo maternm suqeessionem. great-grandfather, or to their grand- 

l)ivi autcm principes non passi sunt mother, or great-grandmother, ma- 

talem contra naturAm injuriam sine teynal or paternal. But the empe- 

competento emendatione relinquere ; rors would not suffer such a violence 

sed cum nepotis et pronepotis nomen ag&nst nature to continue without 

commune est utrisqUo qui tam ex mas- an adequate alteration; and inasmuch 

culis quam ex feminis descendunt, as the name of grand* hild and great- 

ideo eumdom gradum et ordinem sue- ’ grandohild, is common, as well to de- 
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cessionis ci donaverunt. Sed ut am- 
plius aliquid sit eis qui non solum 
natunv, sed etiam veteris juris sufira- 
gio muniuntur, portionem nepoturu et 
neptum vel deinceps de quibus supra 
diximus, paulo mimiendam esse ex- 
istimaverunt: ut minus tertiam par¬ 
tem acciperent, quam mater eorum vel 
avia i'uerat acceptura, vel pater eorum 
vel avus patemus sivo maternus, 
quando femina mortua sit cujus do 
hereditate agitur; iisque, licet soli 
sinl, adeuntibus agnatos minime voca- 
bant. Ft quemadniodum lev T)uode- 
cim Tabularutn filio mnrtuo nepotes 
vel neptes, prom.potes vel proneptes 
in locum patris sui ad successionem 
avi vocat, ila et ]u'incipalis dispositio 
in locum raatris su:e\el a\i.i* eos cum 
.jam dcsignata partis tertiiu demiuu- 
tione vocat. 


scendants by females, as by males,. 
they gave all the same right and 
order of succession. But, that persons 
whose privileges rest not only on na¬ 
ture, hut also on the ancient law, 
might enjoy some peculiar advantage, 
they thought it right that the por¬ 
tions of grandchildren, great-grand¬ 
children, and other lineal descend¬ 
ants of a female, should bo some¬ 
what diminished, so that they should 
not receive so much by a third part, 
as their mother or grandmother 
would havo received, or, when the 
succession is to the inheritance of a 
woman, as their father or grandfather, 
paternal or maternal, would have re¬ 
ceived : and, although there were no 
other descendants, if they entered on 
the inheritance, the emperors did not 
call the aynati to the succession. And, 
as upon the decease of a son, the law 
of the Twelve Tables calls the grand - 
children and great - grandchildren, 
male and female, to represent their 
father in the succession to their grand¬ 
father, so the imperial legislation calls 
them to take in succession the place 
of their mother or grandmother, 
subject only to the above-mentioned 
deduction of a third part. 


C. vi. 55. 9. 


This section contains the substance of a constitution of 
the Emperors Theodosius* Valentinian, and Arcadius. (Cod. 
'L’hcod. v. 5.) Justinian here says, that when there were de¬ 
scendants by ft female who entered on the inheritance, the 
aynati were not called to the succession. We know, however, 
from the code itself, that the aynati had ft fourth part of the 
inheritance, as a sort of Fatcidia . (See next paragr.) 


16. Sed nos, cum adliuc dubitatio 
manebat inter agnatos et memorat£>s 
nepotes, quartam partem substantia* 
defuncti agnatis sibi vindicantibus ex 
cajasdam constitutions auctoritate, 
raemoratam quidem constitutionem a 
nostro codiee segregavimus, neque 
inaeri earn ex TheodOsiano (Jodico 
in eo concessimus. Nostra autpm 
constitutione promulgata, toti juri 
qjus derogatum est, et sanxiraus, 
talibus nepotibns ex Alia vel pro- 
nepotihtw ex napte et deinceps su 


10. But, as there still remained 
matter of dispute between the aynati 
and tho above-mentioned grandchil¬ 
dren, tho aynati claiming the fourth 
part of the estate of tho deceased by 
virtue of a constitution; wo have re¬ 
jected this constitution, and have not 
permitted it to be inserted into our 
code from that of Theodosius. And 
in the constitution we have ourselves 
promulgated, we have completely de¬ 
parted from the provisions of those 
former constitutions, and have enacted 
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that agnati shall take ho part in the 
succession of the deceased, when 
there are grandchildren born of a 
daughter, or great-grandchildren bom 
of a granddaughter, or any other de¬ 
scendants from a female in the direct 
line ; as those in a collateral line 
ought not to be preferred to direct 
descendants. This constitution is to 
prevail, from the date of its promulga¬ 
tion in its full force, as we here again 
enact. And as the old law ordered, 
that between the sons of the deceased 
and liis grandsons by a son, every 
inheritance should bo divided per 
stirpes, and not per capita , so we also 
ordain, that a similar distribution 
shall be made between sons and 
grandsons by a daughter, and between 
grandsons and granddaughters, great- 
grandsons and great-granddaughters, 
and all other descendants in a direct 
line; so that the children of either 
branch may receive the share of their 
mother or father, their grandmother 
or grandfather, without any diminu¬ 
tion ; and, if of the one branch there 
should be one or two children, and of 
the other branch threo or four, then 
the one or two shall have one-half, 
and the three or four the other half 
of the inheritance. 

C. vi. 55. la. 

Those who, not being sui he redes, were admitted to rank as 
such, were not necessarii. They could accept tho inheritance 
or not, which they only acquired when they entered on it, iis 
a den tt lib us. (Paragr. 15.) 

The changes in the succession of the sui her odes were tlicso:— 

1. Those at the time of his death in the power of the de 
cujus ( i. a. the person of whoso inheritance we aro speaking), 
succeeded as sui herodes under the law of tho Twelve Tables. 

2. Tho p he tor, by giving them tlio possess io ho norum-, placed 
in the rank of sui heretics the following classes of persons : (1) 
emancipated children, and (2), if the emancipated father was 
dead, grandchildren conceived after his emancipation, or (3), 
il‘ tho de cujus were the emancipated son, grandchildren con¬ 
ceived before the emancipation of'tho father, and (4), sui 
heretics deprived of the power of inheriting by a cajtilis denu- 
nutio , but afterwards restituti in integrum , 

3. A constitution of Theodosius permitted the children and 
descendants of deceased daughters to succeed to the portion 


perstitibus, agnatos nullam partem 
mortui successions sibi vindicare: ne 
hi qui ex transversa linea veniunt, 
potiores iis habeantur qui recto jure 
deseendunt. Quam constitutionem 
nostrum obtinere secundum sui vigo- 
rein et tempora et nunc sancimus: 
ita tamen ut, quemadmodum inter 
lilios et nepoles ex iilio antiquitas 
statuit non in capita sod in stirpes 
dividi hereditatetn, similiter nos inter 
filios etnopotes ex filia distributionem 
fieri jubemus, vel inter omnes nepotes 
et neptes et alias deinceps personas, 
ut utraque progenies matris sure vol 
pains avia* vel avi portionem sine 
ulla deminutiono consequutur; ut si 
forte mills vel iluo ex una parte, ex 
altera tres nut qiuituor extent, unus 
aul duo diniidiani, alter! tres aut 
quntuor alteram ilimidiam hereditatis 
lnibeant. 
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their mother would have received as sum heres , giving up one- 
third of it if there were other sui heredes , and one-fourth if 
there were only agnati, who would share the inheritance with 
the mother. 

4. Under Justinian, adoption by a stranger ceased to have 
any effect upon the position of the person adopted in his 
natural family; and the persons referred to in the constitution 
of Theodosius just mentioned succeeded to the whole share of 
the deceased daughter without any deduction. 


Tit. II. DE LEGITIMA AGNATOllUM SUC¬ 
CESSIONS. 


Si nemo suns heres, vel eorum 
quos inter sues heredes prretor vel 
constitutiones vocant, extilt qui suc- 
cessioneni quoquo modo nmplectatur, 
tune ex lege Ihiodeeim Tabularum 
ad agnatum proximuin pertinct hcre- 
ditas. 


When there is no suus heres, nor 
any of those persons called by the 
prictor or the constitutions, to inherit 
with sin heredes, to take the succes¬ 
sion in any way, the inheritance, 
according to the law of the Twelve 
Tables, belongs to tho nearest ag¬ 
natus. 


Gai. iii. O. 

All persons were agnati who, descended from a common 
ancestor, would, if that ancestor had been living, have been in 
his power. The sui heretics were thus agnati; but as they 
had the title of sui heretics peculiar to themselves, only those 
agnati received the name of agnati who were connected with 
the tie c it jus by a collateral line. 


I. Sunt autem agnati; ut primo 
quoque libro tradidimus, cognati per 
virilis sexus personas cognationi 
juncti, quasi a patre cognati: itaque 
eodem patre nati fratres agnati sibi 
sunt, qui et consanguinei vocantur, 
nec requiritur an etiam eatndem ma- 
trem babuerint. Item patruus fratris 
YUio et invicein is illi agnatus est. 
Eodem numero sunt fratres patrueles, 
id est, qui ex duobus fratribus pro- 
creati sunt, qui etiam consobrini 
vocantur: qua ratione etiam ad plurcs 
grad os agnationis pervecire poteri- 
znus. Ii quoque qui post mortem 
patris nascimtur, jura consanguinitatia 
nanciscuntur. Non tameu omnibus 
annul agnatis dat lex bereditatem; 
sad iis qui tunc proximiore gradu sunt, 


1. Agnati , as we have explained in 
th&First Book, are those cogitfdi who 
are related through males, that is, 
are cognati by the father; anil there¬ 
fore brothers, who are the sons of the 
same father, aro agnati to each other 
(they are also called consanguinei), 
and it docs not make any dili’ereiicc 
whether they have the same mother. 
An uncle is also agnatus to his 
brother's son, and, vice versa, the 
brother's son to his paternal undo. 
So also fratres patrueles, that is, tho 
children of brothers (also called con- 
sobrini), ar& likewise agnati . We may 
thus reckon many degrees of agna¬ 
tion ; children, too, who are born after 
the decease of thoir father, obtain tho 
rights of consanguinity. The law 
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cum cortum esse cooperit aliquem does not,however, give the inheritance 
intestatum docessisse. to all tlie agnail, but to those only 

who are in the neatest degree, at the 
time that it becomes certain that the 
deceased has died intestate. 

Gai. i. 150 : iii. 10, 11. 


2. Per adoptioncm quoque agna- 
tionis jus consistit, veluti inter filios 
naturales ct cos quos pater eorum 
adoptavit; ncc dubium est quin pro- 
prio consanguinei appellentur. Item, 
si quis ex ceteris agnatis, veluti Crater 
aut patruus, aul denique is qui longioro 
gradu est, ndoptaverit aliquem, agna¬ 
tes inter suos esso non dubitatur. 


0. Ceterum inter masculos quidem 
agnationis jure hereditas, etiam lon- 
gissimo gradu, ultro citroque capitur: 
quod ad feminas vero ita placebat, ut 
ipsa' consanguiuitatis jure tantum 
capiant, horeditatem, si sorores sint, 
ulterius non capiant; masculi nutem 
ad earum hereditates, etiam si longis- 
sirno gradu sint, adinittantur. Qua 
do causa, fratris tni aut patrui tui 
filiie vel nmilm turn liereditas ad te 
pertinet, tua vero ad illas non pertine- 
bat: quod ideo ita constitutum erat, 
quia commodius videbatnr ita jura 
constitui, ut plorumquo hereditates 
ad masculos conlluerent. Sed quia 
sane iniquum erat in universum oas 
quasi extraneas ropelli," prn tor eas ad 
bonorum possessionem admittit ea 
t parte qua proximitatis nomine bono¬ 
rum possessionem pollicctur: ox qxia 
parte ita scilicet admittuntur, si nequo 
agnatus ullus, nequo proximior 
cognatus intervoniat. Et ha>c qui- 
dom lex Duodecim Tabularum nullo 
modo introduxit; sod simplioitatem 
legibus amicam amplexa, siraili modo 
omnes agnatos sive masculos sive 
feminas cnjusciimque gradus v ad si- 
militudinem suorum, invicem ad suc- 
ecssionem vocabat. Media autem 
jurisprudontia, qure erat lege Duode¬ 
cim Tabularum junior imperioli autem 
dispositions anterior, subtilitate qua- 
dam excogitata pnefntam differen 
tiam inducebat, et penitus^ eas a 
Bucccssiono agnatorum repellebat: 


2. The right of agnation arises also 
through adoption; thus the natural 
and adopted sons of the same father 
are agnati. And such persons are 
without doubt properly included in 
the term consanguinei. Also, if one 
of your agnati, as, for example, a 
brother, a paternal uncle, or any other 
agnatus, however remote, adopt any 
one, then the person so adopted, is 
jindoubtodly to be reckoned among 
your agnati. 

D. Agnation gives males, however 
distant in degree, reciprocal rights to 
the succession to inheritances. Hut it 
has been thought right that females 
-should only inherit by title of consan¬ 
guinity if they were sisters, and not, 
if in a more remote degree? while 
their male agnati, in however remote 
a degree, were admitted to succeed to 
them. Thus, the inheritance of your 
brother’s daughter, or of tho daughter 
of your paternal uncle or aunt, will 
belong to you; but not your inherit¬ 
ance to them. This distinction was 
made, because it seemed expedient 
that the law should be so ordered, 
that inheritances should for the most 
part fall into the possession of males. 
But as it was contrary' to equity that 
females should be thus almost wholly 
excluded as strangers, the prntor 
admits them to the possession of 
goods promised by his edict, on ac¬ 
count of proximity; but they are only 
admitted if there is no agnatus , nor 
any nearer cognatus. The law of the 
Twelve Tables did*not introduce any 
of these distinctions; but with the sim¬ 
plicity proper to all legislation, called 
the agnati of either sex, or any degree, 
to a reciprocal succession, in the samo 
manner as sui he redes. It was an 
intermediate jurisprudence posterior 
to the law of the Twelve Tables, 
but prior to the imperial constitu¬ 
tions, that in a spirit of subtle in¬ 
genuity introduced this distinction, 
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omnia alia successione incognita, and entirely excluded females from 
donee pra-tores paulatim asperitutem the succession of agnail, no other 
juris civilis corrigentes, sivo quod method of succession boing then 
deerat iniplentes, humano proposito known, until the prazors, correet- 
alium ordinem suis edictis addidc- ing hy degrees the asperity of the 
runt, et eognationis linen proximi- civil law, or supplying what was de- 
tatis nomine introducta per bonorum ficient, wero led hy their feeling of 
possessionem eas adjuvahant, et pol- equity to add in their edicts a new 
licebantur his bonorum possessionem order of succession. The lino of 
quaj unde cognati appellatur. Nos cognati was admitted according to tho 
vero legem Duodecim Talmlarum degrees of proximity, and relief was 
sequentes, et ejus vestigia in line thus afforded to females by the pro-tor 
parte conservantes, laudamus quiilem giving them the possession of goods 
pra 1 tores sum liumanitatis, non tamen called unde cognati. But we, turning 
eos in plenum causa' mederi inveni- to the law of the Twelve Tables, and 
mus: quare etenim uno eodemque following in its steps, in our legisla- 
gradu naturali concurrcnte, et agna- lion on this point, praise the kind 
tionis titulis tarn in masculis quarry feeling of the pra'tors, hut cannot 
in feminis aqua lance constitutis, think they have provided a complete 
masculis quklem dahatur ad succes- remedy for the evil. Why, indeed, 
sionem venire omnium ngnatorum, when males and females arc placdd 
ex agnatis autem million bus nulli in the same degree of natural rola- 
penitus, nisi soli sorori, ad ugnatonun tionship, and have equally the title 
successionem patebat aditus ? Ideo of agnation, should males be permitted 
in plenum omnia reducentes et ad to succeed to all their agnail , while 
jus Duodecim Talmlarum eamdem females, with tho single exception of 
dispositionem exa'quantes, nostra sisters, are entirely excluded? Wo 
constitutione sanximus, omnes legiti- therefore, making a complete change, 
mas personas, id est, per virilem and returning to tho law of tho 
sexum descendentes, sivo mascuhni Twelve Tables, have declared by our 
generis sive feminiui sint, simili modo constitution, that all IcgiUnur per-vnur, 
ad jura succession^ legiLiime ah in- that is, descendants from males, 
testato vocaii secundum sui gradus whether themselves male or female, 
prarogativam, nec ideo excludcndas shall he equally called to the rights 
quia consanguinitatis jura, sicut ger- of succession ah intestato , according 
maim', non liabcnt. to the proximity of their degree, and 

that females shall not he excluded on 
tho ground that none but sisters have 
the right of consanguinity. 

(1 a i. ill. 11. an. 20 ; C. vi. r,R. 14. 

Tho media jttriyintdenlia here spoken of consisted of the 
opinions of the jurixprndentes, who extended the principle ol* 
the lex Vocvnia , which limited the succession of females under 
a testament (see Bk. ii. Tit. 14. pr.) to their succession ah 
intestato. ¥ a mime ad hereditates legitimas ultra ronsan- 
guineas succexsiones non admittuntur. Idfjue jure cirili 
Voconia ratione videtur effectual. (Paul. Sent. 4. 8.22.) 
Thus a distinction was made among the agnali themselves 
and the comunyuinei, that is, agnali in the second degree; 
or in other words, brothers and sisters, natural or adoptive, of 
the de cujux , were made into a class apart and distinguished 
from the agnali properly so called.* Comanguincm , when 
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used to mark off a particular class of the agnati, merely moans 
children of the same father, without any reference to the 
mother at all, and not, as it generally does, “ children of the 
same father, and not of the same mother.” 

4. Hoc ctiam addendum nostro; 4. We have also thought fit to add 
constitution! existimavimus, lit trails- to our constitution, that one whole 
feratur unus tantummodo gradus a degree, hut only one, shall be trans- 
jure cognationis in legitimam succes- ferred from the lino of cognati to the 
sionem: ut non solum fratria films legal succession. Not only the son 
et iilia, secundum quod jam dclini- and daughter of a brother, as we 
\imus, ad successionem pntrui sui Have just explained, shall be called 
vooentur, sod etiam germana; con- to the succession of their paternal 
sanguinon- vel sororis uteri me filius uncle, "but the son or daughter of a 
i t, lilia soli, et non doinceps persome, sister, tliough sho is only by the 
utia cum his ad jura avuneuli sui same father or only by the some 
perveniant; et mortuo eo qui patruus mother, but no one in a more distant 
quidem est sui fratris filiis, avunculus degree than a son and daughter of 
autem sororis hiw soboli, siraili modo such a # sister, may also be admitted 
ab utroque latere succedant, tamquam to the succession of tlioir maternal 
si omnes ex mosculis descendcntes undo. Thus, when a person dies 
legitimo jure voniant, scilicet ubi who js a paternal uncle to tho chil- 
frator et soror superstites non sunt, dren of his brother, and maternal 
His etenim person is pnveedentibus undo to the children of his sister, 
et successionem adruiltentibus, ceteri then the children of either branch 
gradus remanent penilus somoti, succeed exactly as if they were all 
wddicet hereditftte non ud stirpes descendants from males, and had a 
sed in capita dividenda. right by law to the succession. Eut 

this is only if the deceased leaves no 
brother or sister, for if he leaves any, 
and thoy accept the inheritance, the 
more remote degrees are entirely ex¬ 
cluded from tho inheritance, as it is 
to .be divided in this instance per 
capita and not per stirpes. 

C. vi. 58. 14.1. 

The children of a sister, although only conxanguinea , that 
is, having tho snme father, or vterina , having the same mother, 
were thus admitted to the succession agnati. We might 
gather from this that uterine brothers and sisters themselves 
were admitted, although it is not expressed in tho text. Tho 
Code contains a constitution of Justinian (0. vi. 56. 7) ex¬ 
pressly admitting them. The changes in the law with respect 
to the admission of brothers and sisters and their children as 
agnati wero as follows :—In a.d. 498 -Anastasias gave tho 
rights of agnation to emancipated brothers and sisters, except 
that they only received three-fourths of what they would have 
had if they had remained in the family. (See Tit. 5. 1.) The 
children of emancipated brothofs and sisters still remained 
cognati only. Justinian gave the rights of agnation, in a.d. 
528, to uterine brothers and sisters (0. vi. 56. 7); and in 
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a.d. 532, to the children of ivtcrino sisters (0. vi. 58. 14. 1); 
and though the children of uterine brothers are not montioned 
in the constitution, they must undoubtedly have been placed in 
the same position. Finally, in a constitution dated October, 
a.d. 634 (G. vi. 58. 15), and therefore subsequent to the pro¬ 
mulgation of the Institutes, Justinian admitted as agnati 
emancipated brothers and sisters without any deduction of a 
fourth, uterine brothers and sisters, and nephews and nieces 
being the-children either of emancipated or uterine brothers 
and sisters. After that constitution there were not, therefore, 
any but agnati in the second degree, nor any in the third 
degree except the uncles and aunts of the de ci/jns. 

Agnatorum hereditates dit iduntur in capita. (Ur.p. lleg. 
20. 4.) There was no division per stirpes, which was originally 
only a consequence of the patria potestas, in the succession 
of agnati. If one of those in any degree of relationship 
was dead, liis representatives did not take his sliaro. lie 
was entirely passed over, and the others in that degree of 
relationship were alone cftilled to the succession. 

Agnati were spoken of as legitimi he redes , because the 
inheritance was given to them by the law of the Twelve 
Tables, whereas the ^cognati only received it from tlio preetor. 


5. Si plures sint gradtis agnn- 
toram, aperte lex Duodccim Tabu- 
larum proximum vocal. Itaque si 
(verbi gratia) sit defuncti frater et’ 
aUeriiirf fratris filius aut patrons, 
frater potior habetur. Et quamvis 
singulari numero usa lex proximum 
vocet, tamen dubifim non est quin, et 
si plures sint ejusdem gradus, omnes 
admittantur; nam et proprie proxi- 
nms ex pluribus gradibus intelligitur, 
et tamen non duhium est quin, licet 
unus sit gradus agnatorum, pertineat 
ad eos hereditas. * 


Gai. 

C. Proximns antem, si quidem 
nullo testamento facto quisquam de- 
cesscrit, per hoc tempus requiritur, 
quo mortuus cut is cujus do beredi- 
tate quteritur. Quod si facto testa- 
mento quisquam dccesserit, per hoc 
tempus lpqttiritur, quo certum esse 
cqeperit nullum et testamento hero- 
tune enim proprie 


5. When there are many degrees 
of agnati, the law of the Twelve 
Tables expressly calls the nearest; 
if, for example, there is’a brother of 
the deceased, and a son of another 
brother, or a paternal uncle, the bro : 
ther is preferred. And, although tlio 
law of the Twelve Tables calls tlio 
nearest agnntus (in the singular 
number), yet without doubt, if there 
be several in tlio same degree, they 
ought all to be admitted. And, 
although properly by the nearest de¬ 
gree must bo understood the nearest 
of several, yet, if all the agnati are 
in the same degree, the inheritance 
undoubtedly belongs to them all. 

iii. 15. 

6. When a man dies without a 
testament, the nearest agnatus is the 
agnatun who is nearest at the time of 
the death of the deceased. But, if he 
dies after having made a testament, 
then he is the nearest who is so when 
if becomes certain that there will be 
no testamentary heir; for it is only 
then, that a man who has made a 
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quisque intestato decessisse intelli- . testament can be said to h%ve died 
gitur. Quod quidem aliquando longo intestate, and this sometimes is un- 
temp ore declarator; in quo spatio ' certain, for a long time. Meanwhile, 
temporis saspe aceidit, ut proximiore the nearest agnaius may die, and 
mortuo proximus esse incipiat, qui ‘ some one become the nearest who 
moriento testatore non erat froxi- was not so at the death of the testa- 
mus. tor, 

Gai. iii. 13. 

7. Placebat autenv in eo genere 7. But it was settled, that in this 
percipiendarum hereditatum succes- order of succession there should be 
sionem non esse, id est, ut quamvis no devolution, so that if the nearest 
proximus qui, secundum ea quae agnatus, called in the manner we have 
diximus, vocatur ad heroditatem, aut mentioned to the inheritance, either 
spreverit hereditatem, aut antequam refused it, or died before he entered 
ad eat decesberit, nihilo rnagis legi- on it, his own legal heir was not 
timo jure sequentes admittantur.' thereby admitted to succeed him. 
Quod iterum protores imperfecto tiere, too, the praetors, though not 
jure corrigentes, non in totum sine introducing a complete reform, did 
adminieulo relinquebant; sed cx cog- not leave the agnati wholly without 
naAorum ordine eos vocabant, utpote relief, but ordered that they should 
agnationis jure eis recluso. Sed nos he called to the inheritance as cog- 
nihil deesse pcrfectissimo juri cupi- nali, since they were debarred from 
entes, nostra constitutione quam do the rights of agnation. But we, de- 
jure patronatus humanitate sugge- sirous that onr law.should be as com- 
rento protulimus, sanximus succes- plctc as possible, have decided by our 
sionem in agnatorum liereditatibus constitution, which in our goodness 
non esse eis denegaudam; cum satis we published concerning the right of 
ubsnrdum erat, quod cognatis a patronage, that a devolution in the 
pnetore apertum est, hoc agnatis succession shall not be denied to 
esse reclusum, maxime cum in onore agnati. It was indeed absurd, to re- 
quidom tutelarum et proximo gradu fuse them a right which the praetor 
dcticiente sequens succedit, et quod gave to cognati , especially as the bur¬ 
in ouerc obtincbat, non erat in lucro den of tutelage devolved on the 
permissum. second degree of agnati, if there was 

a failure of the first 1 ; and thus the 
principle of devolution was admitted 
to impose burdens, and was not ad¬ 
mitted to confer advantages. 

Gai. ii. 13. 23. 25. 28. 

Tn hereditate legitima successioni locus non est. (Paul. 
Sent. 4. 23.) Tho suits /teres or sui heredes in tho nearest 
degree became heirs by force of law. They could not help 
becoming so. But as to those who were only allowed* to rank 
among the sui heredes without being strictly speaking sui 
heredes, if those in tho nearest degree refused to accept the 
inheritance, or died before entering on it, the succession did 
not devolve upon any other sui heredes, but,went at once to 
the agnati. If, in this case or any other,” the nearest agnatus 
refused or died before entertijg on the inheritance, the suc¬ 
cession passed to the cognati without first devolving Btt any 
of the more remote agnati. Justinian alters this ; 

a d 
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his system there was a devolution of the succession to the 
agnati, and therefore probably to those ranked among the 
sui heredes. 


8.' Ad legitimam successionem 
nihilominus vocatur etiam parens 
qui oontracta fiducia filium rel filiam, 
nepotem vel neptum ac deinceps 
emancipate Quod ex nostra consti¬ 
tution^ omnimodo indicitur, ut eman¬ 
cipation es iiberorum semper videan- 
tur contracta fiducia fieri; cum apud 
antiquos non aliler hoc obtinebat, nisi 
specialiter contracta fiducia parens 
xnanumisisset. 


8. An ascendant also is called to 
the legal succession -who has emanci¬ 
pated a son, a daughter, a grandson, 
a granddaughter, or other descendant 
under a fiduciary agreement. And by 
our constitution, every emancipation 
is now considered to have been 
made under such an agreement, while 
among the ancients the ascendant was 
never called to the succession unless 
he had expressly made this agreement 
at the time of tho emancipation. 


D. xxxviii. 16. 10; C. viii. 48. 6. 

Under the old law, the ascendant had nothing to do with the 
succession ab intestato of his descendant; for if the descend¬ 
ant were in the power of the ascendant, tho latter took all tho 
property of which the former could dispose, but did not, as 
belonging to him by right, of his patria potestas. If the de¬ 
scendant- were emancipated, he was no longer in the family of 
the ascendant. The emancipated son, in short, had no agnati ; 
and in default of sui heredes the inheritance went to his patron, 
that is, to the person who had emancipated him. This was the 
fictitious purchaser (see Introd. sec. 42), unless the ascendant 
who emancipated him made an agreement {contracta, Jiducia) 
with the purchaser, by which the purchaser made himself a 
trustee of the right of patronage for the ascendant. If this 
was done the ascendant succeeded in default of sui heredes. 

By the later imperial constitutions three changes were made 
in the position of the ascendant. First, by a constitution of 
Theodosius and Valentinian (C. vi. 61. 3), and subsequently 
of Leo and Anthemius (C. vi. 61. 4), and lastly of Justinian 
(C. vi. 59. 11), in the case of goods coming to a son from his 
mother, the order of succession was thus fixed : 1st, his children 
and other descendants were -admitted; 2ndly, his brothers and 
sisters, whether of the whole or the half blood; 3rdly, his 
nearest ascendant, i. e. his father, was preferred to his grand¬ 
father. 

Secondly, Justinian, as we have seen in the 12th Title of the 
Second Book, arranged the order of succession to the peculium 
of a son, placing first the children, then the brothers and sisters, 
and lastly the father. But in this case the father was not pre¬ 
ferred to the grandfather; for the ascendant did not really take 
in this instance ab intestato , but “jure communi; i. e. the 
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claims of the patria potestas had been deferred to let in the 
children and brothers; but if there were no children or brothers, 
the ascendant, who is at the time the paterfamilias , took the 
peculium. 

Lastly, the succession of emancipated sons was altered by 
the constitution of Justinian, which made a fiduciary contract 
implied in every emancipation. The ancestor thus retained all 
his rights of succession as patron to the emancipated son, and 
would properly have succeeded immediately after the sui 
heredes ; but Justinian admitted the brothers and sisters before 
him, and the ascendant who emancipated tho son bad thus the. 
third place in the order of succession. (0. vi. 5G. 2.) 


Tit. III. DE SENATES-CONSULTO TERTULLIANO. 


Lex Duodecim Tabularum ita stricto 
jure utebatur, et pro?pone bat mascu- 
lorura progeniem, et eos qui per 
feniinini sexus necessitudinem sibi 
junguntur, adeo expellebat, ut ne 
quidem inter matrem et iilxum 
filiamve ultro citroque Jbereditatis 
capienddb jus daret: nisi quod prso- 
tores ex proximitate oognatorum eas 
personas ad successionem, bonorum 
possessione unde cognati accommo- 
data, vocabant. 


Such was the rigour of the law of 
the Twelve Tables, so decided the 
preference given to the issue of males,. 
and the ex^l^ision of those related 
by the female line, that the right of 
reciprocal succession was not per¬ 
mitted between a mother and her 
children. The pros tors, however,” ad¬ 
mitted such persons, but only in 
their rank as cognati, to the posses¬ 
sion of goods called unde cognati. 


Oai. iii. 24, 25. 80. 

Until the senatus-consultum Tertullianum was made, a 
mother and her children had no right of succession to each 
other, except that which the praetor gave them as cognati. The 
children were not in the power of the mother, and were, there¬ 
fore, not her sui heredes; they were not in her family, and 
were, therefore, not her agnati. If, indeed, the mother at her 
marriage passed in manum viri, she became, in the eye of the 
law, the daughter of her husband, and as she was thus of the 
same family with her children, she and they were agnati to 
each other. But even in the later days of th$ Republic, a 
marriage cum convent tone in manum had, probably, become 
comparatively unusual. 


1. Sed hce juris anguaUeo p os tea . 1. But this strictness of the law 

emendates sunt, et primus _ quidem was afterwards mitigated. The Era- 
divus Claudius matri, ad solatium peror Claudius was the first who gave 
liberorum amissorum, legitimam eo- the legal inheritance of deceased 
rum detulit hereditatem. children to a mother, to console her 

grief for their loss. 


B B 2 
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2. Postea autem senatus-consulto 
Tertulliano, quod divi I-Iadriani tern- 
poribus factum eat, plenissime de 
tristi successione matxi non ctiam 
arise deferenda cautum est: ut mater 
ingenua trium liberorura jus habens, 
libertina quatuor, ad bona filiorum 
filiarumve admittatur intcstato mor- 
tuorum, licet in ‘potestate parentis 
est; ut scilicet, cum alieno juri sub- 
jecta est, jussu ejus ad eat heredita- 
tem cujus juri subjecta est. 


2. Afterwards, the scnatus-comnUwn 
TertuUiamtm , in the reign of the 
Emperor Hadrian, established the 
general rule that mothers, but not 
grandmothers, should have the melan - 
choly privilege of succeeding to their 
children; so that a mother, born of 
free parents, having three children, 
or a freed’woman having four should 
be admitted, although in the power of 
a parent, to the goods of her intes¬ 
tate children. Except that a mother 
in the power of another can only 
enter upon the inheritance of her 
children at the command of him to 
wham she is subject. 


This senatHs-conmltum was passed 158 a.d., in the time of 
Antoninus Pius, who is here called by his name of adoption. 
It was only an extension of the lex Papin Poppa a. 


3. Prseferunlur autem matri liberi 
defuncti qui sui sunt, quive suorum 
loco sunt, sive primi gradus sive ul- 
terioris. Sed et filiu' su«? mortuie 
filins vel filia opponitur ex consti- 
tutionibus marri defuncta-, id est, 
aviae sua?. Pater quoqtie utriusque, 
non etiam avus vel proas us, matri 
anteponitur, scilicet cum inter eos 
solos de hereditate agitur. Frater 
autem consanguineus tam filii quam 
filiae exclndcbat matrem: soror au¬ 
tem consanguinea pariter cum matre 
admittebatur; sed si fuerat frater ct 
soror consanguinei, et mater liberis 
.honorata, frater quidem matrem ex- 
cludchat, communis autem erat here- 
ditas ex acquis partibus fratris et 
Bororis. 


3. The children of the deceased 
son being sui heretics, or ranked as 
such, either in the first or another 
degree, are preferred to tho mother. 
And if it is a daughter sui juris who 
is dead, her son, or daughter, is pre¬ 
ferred by the constitutions to her 
mother, i. e. to their graiulmothci*. 
The father of the deceased is pre¬ 
ferred to the mother; not so the 
grandfather or great-grandfather, at 
least when they and the mother are 
the only claimants of the inherit¬ 
ance. The brother by the same 
father, either of a son or a daughter, 
excluded the mother; hut tho sister 
by the same father was admitted 
equally, with the mother. If the 
deceased left a brother and a sister 
by the same father as himself, the 
brother excluded the mother, although 
rendered capable by the number of 
her children, and the inheritance was 
equally divided between the brothers 
and sisters. 


I). xxxviii. 17. 2. 15. 18, 19; C. vi. 00. 5. 


-The mother was allowed to, rank among the agnati by the 
8enatu8-con8ultum Tertulliajium, but, she had a relative posi¬ 
tion rather than a definitive position, as being in a certain 
degree of agnation. 

First, she was, of course, as being only one of the agnati, 
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excluded by the sui heredes; and, therefore, if her son died, 
she was excluded by his children. 

Secondly, she was sometimes excluded, by other agnati. If 
her daughter died, she was excluded by her daughter's children, 
although they were not sui heredes; for they were made 
agnati by the senatusconsultum Orphitianum , and a prefer¬ 
ence given then over the mother by imperial constitutions. 
(C. vi. f)7. 4.) If there wore no children of the deceased, the 
mother was excluded by the brothers of the deceased : if there 
were no brothers, but were sisters by the same father, the 
mother received half the inheritance, and these sisters received 
the other half. All other agnati she excluded. 

Thirdly, if the deceased child had been emancipated, which 
is the only case in which her claims could bo compared with 
those of ascendants, the mother was excluded by the father, 
whefher ho took as being himsglf the emancipator, or as being 
the son of the deceased emancipator. If the fathers father 
was still living, the mother excluded him, if the father himself 
was dead, so that the question was between the mother aud 
the grandfather. But. if the father was living, the grandfather 
took the inheritance; for, if the mother*had been preferred to 
the grandfather, she would herself have been excluded by the 
father, who would have been excluded by the grandfather, 
and, therefore, as the grandfather conld not be excluded, it 
was simplest to say that the mother was not preferred to him. 
(I), xxxviii. 17. 15. 2.) 

Fourthly, the rights of the mother were sometimes lessened 
in favour of certain cognati. If there were children of the 
deceased in an adoptive family, who were thus only cognati of 
the deceased, the mother's rights depended on there being or 
not being any agnati of the deceased. If there were agnati ', 
the question was not whether the mother should exclude the 
children in the adoptive family, but whether she should take 
her place among the agnati. She was allowed to do so, and, 
if there was no brother or sister of the deceased, she took the 
inheritance, or, if there were sisters, shared it with them. But 
if there wore no agnati of the deceased, the question was 
whether she should exclude the nearest cognati of the deceased, 
that is, the children in the adoptive family. She did not: the 
sen at us-con s ultu m Tertullianum ceased to have any effect; 
and she, as being, equally with the children, in the first degree, 
received with them the jpossess(o bonorttm. . (D. xxxviii. 17. 
2. 9.) So, too, if the father of tfce decease^ had been emanci¬ 
pated or given in adoption by the grandfather, was no longer 
one of the agnati of tho deceased. If, then, the* question 
lay between the mother and tho agnati, more yemoto than a 
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brother or sister, the mother succeeded; but if there were no 
agnati, then the cognati came; and as the father still remained, 
she did not exclude cognati —the question lay between her 
and the father—but received with him, as cognati in the first 
degree, tb possess io honor it m. His right was then the stronger, 
and she was excluded. (D. xxxviii. 17. 2. 17, 18.) 


■ 4. Sed nos constitutione qtiam in 
Codice nojtro nomine decorato posui- 
mns, matri subveniendum esse ex- 
istimavimns, respicientes ad naturam 
et puerperium et periculum et siepe 
mortem ex hoc casu matribus illa- 
tam; ideoqua impium esse eredidi- 
nius casum fortuitum in ejus admitti 
detrimentum. Si enim ingenua ter 
vel liber tin a quater non peperit, im- 
merito defraudabatur successione 
suorum liberorum; quid enim pec- 
cavit, si non plures sed pancos pe¬ 
perit ? Et dedimus jus legitimum 
plenum matribus, sive ingenuis sive 
libertinis, etsi non ter enixpc fuerint 
vel quater, sed eum tantum vel earn 
qui qureve morte intercepti sunt, ut 
et sic vocentur in liberorum suorum 
legitimam successionem. 


C. viii. 

5. Sed cum antea constitutiones 
jura legitimre successionis perscru- 
tantes, partim matrem adjuvabant, 
partim earn prasgravabant et non in 
solidum earn vocabant; sed in qui- 
busdam casibus tertiara ei partem ab- 
strahentes certis legitimis dabant 
personis, in aliis autem contrarium 
faciebant, nobis visum est recta et 
simplici via matrem omnibus personis 
legitimis anteponi, et sine ulla dimi- 
nutione filiorum suorum successionem 
accipere, excepta fratris et sororis ' 
persona, sive consanguinei sint, sive 
sola cognationis jura habentes; ut 
quemadmodum earn toti alii ordini le¬ 
gitim o preeposuimus, its omnes fratres 
et sorores, sive legitimi sunt sive non, 
ad capiendas bereditates simul vo- 
cemus ; ita tamen ut, si quidem sola; 


4. But by a constitution, inserted 
in the Code, which bears our name, 
we have thought fit to come to the 
aid of the mother, from considering 
natural reason, as well as the pains of 
child-birth, the danger, and death it¬ 
self, which they often suffer. We, there¬ 
fore, have esteemed it highly unjust, 
that the law should turn to their 
detriment what is in its nature purely 
fortuitous; for, if a married Woman 
* free-bom, does not give birth to three 
children, or a freedwoman to four, 
they do not therefore deserve to be 
deprived of the succession, to their 
children. For how can it be imputed 
to them as a crime, to have had few 
children? We, therefore, have given 
a full right to every mother, whether 
free-bom or freed, to be called to 
the legal succession of her children, 
although she may not have given 
birth to three or four children, or may 
not have had any other than the 
child whose inheritance is in ques¬ 
tion. 

59. 2. 

5. The constitutions of former em¬ 
perors, relative to the right of suc¬ 
cession, were partly favourable to 
mothers, and partly unfavourable. 
They did not always give the mothers 
the entire inheritance of'their chil¬ 
dren, but in some cases deprived them 
of a third, which was given to certain 
agnati; and in other oases, doing 
just the contrary, gave a third. But 
it seems right to us, tbat mothers 
should receive the succession of their 
children without any diminution, and 
that they should be decidedly and ex¬ 
clusively preferred before all legal 
heirs, except the brothers and sisters 
of the deceased, whether by the same 
father or having only the rights of cog¬ 
nation. And as we have preferred the 
mother to all other legal heirs, we call 
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aorores agnates vel cogoatoe et mater all brothers and sisters, legal or not, 
defuncti vel defunct® supersint, di- to the inheritance together with the 
midiam quidem mater, alteram vero mother, the following rule being ob- 
dimidiam partem omnes aorores served. If there are living only 
habeant. Si vero matre superstito et sisters agnata or cognate, and the 
fratre vel fratribus solis, vel etiam mother of the deceased, the mother 
cum sororibus sivo legitima sive sola shall have one-half of the goods, and 
cognationisjurahal)entibus,intestatus the sisters the other half. But if 
quis vel intestate raoriatur, in capita there are living the mother, and -also 
di.stribuatur ejus hereditas. a brother or brothers only, or brothers 

and sisters, whether legal, or only 
having the rights of cognali, then tho 
inheritance of the intestate son or 
daughter shall be divided in capita, 

C. vii. 50. 7. 

In the Code of Theodosius (v. 1. 1), we find two constitu¬ 
tions, one of Constantine, the other of Valentinian and Yalens, 
which were the first blow dealt to the jus liberortim introduced 
by the lex Vapia Poppiea. By these constitutions it was 
enacted that if there were persous in a certain degree of agna¬ 
tion with the deceased, namely, a paternal uncle, or a paternal 
uncle’s son or grandson, or an emancipated brother, then th# 
mother, instead of excluding them, as, if she had the jus 
Jiberoruvt , she would have done, divided the inheritance with 
them, taking two-thirds if she had the jus trium liberorum , 
and one-third if she had not. This enactment was, therefore, 
a gain to thoso who had not the jus liberorum , and a loss 
to those who had. Justinian did away altogether with the jus 
liberorum and the distinctions founded upon it. 

0. Se<l quemndmodum nos matri- 6. And as we have thus taken care 
bus prospeximus, ita eas oportet suit*, of the interests of the mothers, they 
soboli consult're : acituris eis quod, ought in return to consult the welfare 
si tutores liberis non petierint, vel in .of their children. Let them know, 
locum remoti vel excusati intra an- then, that if they neglect, during the 
num petero neglexerint, ab eorura space of a whole year, to demand a 
impuberum morientium successione tutor for their children, or to ask for 
repellentur. the appointment of a new tutor in the 

place of one who has been removed 
or excused, they will be deservedly 
repelled from the succession of the 
children, if they die before the pjjQ of 
puberty. _ *£$ 

D. xxxviii. 17. 2. 43. 

7. Licet autera vulgo quresitus sit 7. Although a son or a daughter is 
Alius filiave, potest tamen ad bona born of an uncertain father, y$t the 
ejus mater ex Tertulliano senatus- mother may be admitted to succeed 
consulto admitli. to their goods by the senatm-coninltum 

Tertuttianum. 
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The natural tio is all that is regarded in this case ; this is 
as strong between the mother and child, whoever may be the 
father. 


Tit. IV. DE SENATUS-CONSULTO ORPHITIANO. 


Per contrarium nutem, ut liberi atl 
bona matrum intestarum admittan- 
tnr, senatus - consulto Orphitinno, 
Orphito et liufo consnlibus, effectum 
est, quod latum est divi Marei tempo- 
ribua; el data est tnm filio quam 
{iliac legitima hcreditas, etiamsi alieno 
juri subject! sunt, et pruferuntur 
consanguineis et agnatis defuncta* 
matris. 


lteciproeally children are admitted 
to the goods of their intestate mo¬ 
thers, by tile saHitits-consitUinv Orphi- 
thunim, made in the consulship of 
Orphitius and Itufus, in the reign of 
the Emperor Marcus Antoninus. By 
the senatus-ennsiiltitm the legal in¬ 
heritance is given both to the sons 
and daughter*, although in the power 
of another, and they are preferred to 
the conimnjttinei , and to the uymtti of 
their deceased mother. 




I>. xxwiii. 17. !); C. vi. 7>7. 1. 


The senatus-consultum Orphitianum was made a.d. 178, 

in the time of Marcus Aurelius and Commodus. Previously, 

• * 

children could not succeed to their mother, except as cognati. 
But by this sen a tits - co n su It tun they were preferred to the 
consanguinei, that is, the agnati of the second degree, or, 
in Qther words, brothers and sisters, natural or adoptive, as 
well as to all other agnati. They were not, however, pre¬ 
ferred to the mother of the deceased, who derived her right of 
succession from the senatus consuitum Tertullianuni , hut 
they shared the inheritance with hor. Her claim to share 
it with them was, however, subsequently taken away by a 
constitution (C. vi. 57. 4)- of Grutian, Valentiniun, and 
Theodosius. 


1. Sed cum ex hoc senatus-consulto 
nepotes ad a vise successionem le- 
gitimo jure non vocabantur, postea 
hoc constitutionibua principalibus 
emendatum est, ut ad similitudjnem 
filiorum filiarumque et nepotes et 
neptes vocentur. 


1. But since grandsons and grand¬ 
daughters were not called by this 
senatm-consvltum to tbe legal succes¬ 
sion'of their grandmother, tbe omis¬ 
sion was afterwards supplied by the 
imperial constitutions, and grandsons 
and granddaughters were called to 
inherit, just as sons and daughters 
had been. 


C. vi. 05. 1). 

■The constitution enacting this given in the Code is one of 
Valentinian, Theodosius, and Areadius. 
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2. Sciendum autem eat, hujusmodi 2. It must be observed, that these 

successione quic a Tertulliano et successions, derived from the aenatm- 
Orphitiimo deferuntur, capitis demi- consulta Tcrtullianum and Orphilianum, 
liutione non perimi, propter illam are not lost by a capitis dcminutio . 
rcgulam qua mme hereditatcs legi* The rule is, that legitimate inherit- 
linne capitis deminutione non pereunt, ances given by the late law are not 
sed ilia* sola qua; ex lege Duodecim destroyed by capitis dcminutio, which 
Tabularum deferuntur. affects those only that are given by 

the law of the Twelve Tables. 

It is only the minima capitis dcminutio which is hgre 
spoken of. Any one who sustained the maxima or minor 
dcminutio, as he censed to be a citizen, ceased to have any 
rights of succession. 

3. Novissimo sciendum est, etiam 3. Lastly, it must be observed, 

illos liberos qui vulgo qua*siti sunt, that even children bom of an un- 
ad rnalris hereditatom ex hoe senatus- certain fattier are admitted by the 
consul to admitti. senutus-consultum Orphitianum to the 

inheritance of their mother. 

1). xxxviii. 17. I, 2. 

i 

Justinian afterwards altered this, so as to exclude such 
children from the inheritance of their mother, if she was 
of high rank (ill us tr is), or if she had other children bora in 
lawful marriage. (0. vi. 57. 5.) 

4. Si cx pluribus legitimis heredi- 4. When there are many legal 

bus quidam omiserint liercditateni, heirs, and some renounce the in- 
vcl morto vel alia causa impediti lieritancc, or are prevented by death, 
fuorint quominus adeant, reliquis qui or any other cause, from accepting 
adierint, accrescit illorum portio; et it, then the portions of such persons 
licet ante deeesserint qui adierint, ad accrue to those who accept the in- 
hcrcdcs tamen eorum perLinet. heritance : and if any of those who 

accept happen to die beforehand, the 
portions accruing to them will go to 
their heirs. 

1). xxxviii. 16. 9. 

This paragraph has nothing to do with the 8. C. Orphi¬ 
tianum. It refers to the right of accrual enjoyed by all 
heredes legitimi. If any* of those called to share an inherit¬ 
ance did not take his share, it was divided among all those 
who entered on the inheritance, and, if auy of those who 
had entered died before receiving the share that accrued to 
him, this accruing share passed to his heirs, his interest in it 
having become fixed, and made transmissible to his heirs by 
his -entering on* tho inheritance. 

The following were the principal changes in the law of the 
succession of the a<jnati. By tho law of the Twelve Tables, 
agnati, i. c. collaterals in the same civil famiU. succeeded 
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in default of sui heredes. Subsequently, different classes of 
persons were allowed to rank as agnati who were not so. 
1. Emancipated brothers and sisters were allowed to rank ay 
agnati by Anastasius, and their children were allowed to do so 
by Justinian. 2. Under Justinian, a peculiar order of succes¬ 
sion was fixed on for persons emancipated; first came their 
children; secondly, their brothers and sisters; thirdly, the 
ascendant emancipator. 3. Justinian placed uterine brothers 
and sisters, and their children, on the same footing as consan- 
guinei and their children. 4. The mother was allowed to suc¬ 
ceed to her children by the senatus-consultum Tertullianum , 
and children to their mother by the senatus-consultum Orphi- 
tianum. The mother had not a definite place in the succession, 
but one varying according as there were or were not certain 
other persons to preclude or share her claim. If the deceased 
child were a daughter, and had left children, those children 
shared the inheritance with the mother until the constitution of 
Gratian (Tit. 4, pr.), and afterwards were preferred to her. If 
there were no children, it was necessary to consider whether the 
deceased was emancipated; if so, the father, or the grandfather, 
if the grandfather and father were both living, was preferred ; if 
not, or if the deceased had been emancipated, but the father 
was dead, brothers consanguinei , and, under the legislation of 
Justinian, brothers uterini (Tit. 2. 4), were preferred to the 
mother; sisters consanguine^ , and, under the legislation of 
Justinian, uterina , shared with her. She was preferred to all 
more remote agnati. But if a child, or the father of the 
deceased, was in a different family from the deceased, and there 
were agnati, the mother only received her share as one of the 
cognati. (Tit. 3. 3.) 5. Grandchildren succeeded to their 

grandmother by a constitution of Valentinian, Theodosius, and 
Arcadius. (Tit. 4. 1.) 

There were also two other points, besides the admission of 
these persons excluded by the strict definition of agnati, in 
which the law underwent alterations. First, the Twelve Tables 
made no distinction of sex in the agnati; the prudentes 
limited the succession of females to the second degree. Justi¬ 
nian restored the law of the Twelve Tables on this point, and 
permitted no distinction of sex. (Tit. 2. 3.) Secondly, under 
the law of the Twelve Tables, there was no devolution among 
the agnatt ; if the nearest refused, the more remote could not 
come in their place; Justinian permitted such a devolution to 
take place. (Tit. 2. 7.) 
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Tit. V. DE SUCCESSIONE COGNATORUM. 


I’ost suos horedes, eosque qnos 
inter suos liercdes prtetor et gonstitu- 
tiones vocant,'et post Tegitimos, quo¬ 
rum numero sunt agnati, et hi quos 
in locum agnatorum tam supra dicta 
senatus-consulta quam nostra erexit 
constitutio, proximos cognatos pra3tor 
vocat. 


After the sui heretics and those 
whom the pra'tor and the constitu¬ 
tions call to inherit among the sui 
heredes, and after the legal heirs, 
that is, the agnati and those whom 
the above-mentioned senatus-consulta 
and our constitution have placed 
among the agnati , the praetor calls 
the nearest cognati. 


D. xxxviii. 15. 1; D. xxxviii. 7. 2. 4. 


The law of the Twelve Tables recognized only the succession 
of, (1) sui heretics ; (2) agnati; (3) gentiles. If there were 
no gentiles, the inheritance lapsed to the state. In plebeiarf 
families, or rather in such plebeian families as were not parts o^ 
a plebeian gens , if there were no agnati , the inheritance woul 
lapse at once. 

The subject of gentilitas is too obscure, and repays investi¬ 
gation too little, to permit us to enter into it here. We know that 
tho original notion of gentiles was that of members of some 
pure uneorrupted patrician stock, though not necessarily of the 
same descent, but bearing the same name, and having the same 
sacra. (See Introd. sec. 2.) Wo also know that freedmen 
and clients of gentiles were, in some degree,-considered as tliem- 
selvef gentiles; probably if their property was not claimed by 
their patron, it went to the members of his gens, but they had 
not any claim on the property of any other gen tilts. We know 
also that there were plebeian gentes, formed probably by the 
marriage of a patrician with a plebeian before the jilebs received 
the connubium. Members of plebeian gentes would, we may 
suppose, have the rights of gentilitas towards other members 
of the same plebeian gens, but whether they had them towards 
the members of the patrician gens , from which they were an 
offset, is wholly uncertain. Of the mode in which the gentiles 
took the inheritance, we know nothing, nor at how late a period 
of history the gentes were still really in existence. Gaius (iii. 
17) treats the subject as one of mere antiquarian interest. 
Probably at the time of the praetors’ legislation there were 
few families that could boast a descent sufficiently pure and 
accurately known to satisfy the requisites of gentilitas. At 
any rate, tho praetors felt themselves at liberty to favour, in 
every way, the tie of blood, and they accordingly called tho 
cognati to the succession. 
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1. Qua parte naturalis cognatio 
spectator; nam agnati capite demi- 
nuti, quique ex his progeniti sunt, 
ex lege Duodecim Tabularum inter 
legitimos non habentor, sed a pne- 
tore tertio ordine vocantur. Excephs 
solis tantummodo fratre et sorore 
emancipate, non etiara liberis eoruin, 
quos lex Anastasiaxia cum fratribus 
integri jur s constitutis vocat quiilem 
ad legitinxam fratris bereditatein sive 
sororis, non acquis tamen parhbus, 
sed cum aliqua deminutione quam 
facile est ex ipsius constitutionis 
verbis colligere. Allis vero agnatis 
inferioris gradus, licet capitis demi- 
nutionem passi uon sunt, tamen eos 
anteponit, ct procul dubio cognatis. 


1. It is the natural relationship 
that is here looked to; thus aynati 
who have undergone a capitis demi- 
nntio and their descendants, are not 
included among the legal heirs by 
the law of the Twelve Tables, but 
they are called by the pra'tor in the 
third order. We must except an 
emancipated brother or sister, but 
not their children. For the law of 
Anastasius, calling an emancipated 
brother or sister together with bro¬ 
thers whose rights still exist un¬ 
altered, to the legal succession of 
their brother or sister, not, indeed, 
giving them an equal share, hut 
making a deduction set forth in the 
constitution, pi'efers them to all 
aynati of an inferior degree, even 
though these aynati have undergone 
no capitis dcmtnuitn , and, of course, 
prefers them to all cuynati. 


■ Oat. iii. 21. 27; C. v. 30. 4. 

We have already spoken of this le.v Anastasiana in the note 
to Tit. 2. 4, and noticed the constitution of 534, by which 
Justinian admitted as agnati the children of emancipated 
brothers and sisters, and did away with the deduction men¬ 
tioned in the text, namely, that of one-fourth. 


2. IIos etiam qui per feminini 
soxus personas ex transverso cogna- 
tione junguntur, tertio gradu proxi- 
mitatis nomine prmtor ad succes- 
sionem vocat. 


2. Collateral relations united only 
by the female lino, are also celled by 
the pnetor in the third order of suc¬ 
cession, according to their proximity. 


Gai. iii. 30. 


3. Liberi quoque qui in adoptiva 
familiasunt, ad naturalium parentium 
hereditatem hoc eodem gradu vocan¬ 
tur. 


3. Children, who are in an adoptive 
family, are likewise called in the 
third order of succession to the in¬ 
heritance of their natural parents. 


Gai. iii. 31. 


jTustinian’s change in the law of adoption left the adoptivo 
child, unless adopted by an ascendant, in his natural family, 
and, therefore, he could come in as a suus here *, or agnatus, 
and not merely as a cognatus. But the text would still be 
applicable to persons sui juris, who arrogated themselves. 


4. Volgo qua'sitos nullum habere 
agnatum manifest urn est, cum agnatio 
a patre cognatio a matre sit: hi 
autem nullum patrem habere intelli- 
■ guntur. Eadem ratione ncc inter 


4. It is manifest, that children 
born of an uncertain father, have no 
aynati, inasmuch as agnation pro¬ 
ceeds from the father, cognation from 
the mother, and such children are 
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bo quidem possunt .videri consan¬ 
guine! esse, quia consanguinitatis 
jus species est agnationis; tantum 
igitur cognati sunt sibi, sicut et 
nintris cognatis. Itaque omnibus 
istis ea parte cornpetit bonorum pos- 
sessin, qua proximitatis nomine cog- 
miti \oeantur. 


D. xxxvi 

f). lion loco et illud nccessario 
adinoncndi sumus, agnationis quidem 
jure adrnitti aliquem ad licreditatcm, 
etsi deeiino gradu sit, sive. de lege 
Duodccini Talmlarum quirrainus, sive 
de odicto quo prietor legitimist licredi- 
bus daturmn bonorum possessionem 
pollicetur. l’roximitatis vero nomine 
iis solis prn’tor promittit bonorum 
possessionem, qui usque ad sextum 
graduni eognationis sunt, et ex sep- 
timo a sobrino sobrinaque nato 
liuticvo. 


looked upon as having no father. 
And, for the same reason, consan¬ 
guinity cannot be said to subsist 
between these children, because con¬ 
sanguinity is a species of agnation. 
They can, therefore, only be allied to 
each other as cognati, by being re¬ 
lated by their mother; and it is for 
this reason that all such children are 
admitted to the possession of good3, 
which calls the cognati according to 
their degree of proximity. 

i. 8. 2. 4. 

5. Here we may observe, that by 
right of agnation any one may be 
admitted to inherit, although in the 
tenth degree, both by the law of the 
Twelve Tables, and by the edict in 
which the prn tor promises that he 
will give the possession of goods to 
the legal heirs. But the pra'tor pro¬ 
mises the possession of goods to 
cognati according to their proximity 
only as far as the sixth degree of 
cognation, and in the seventh degree 
to those cognati who are the children 
of a second cousin. 


D. xxxviii. 10. 2. 2. 4; D. xxxviii. 8. 1. 3; D. xxxviii. 8. !). 

The aynati were, not limited by the tenth degree. Tljis 
degree is only given ns tin instance of how far the succession 
might go. But the sixth degree was the limit, with the excep¬ 
tion given in the text, of the succession of cognati. 


Tit. VI. DE GRADIBUS COGNATIONIS. 


Hoc loco necessarium est exponere 
quemadmodum grad us eognationis 
numerontur: quare in prim is ad- 
monendi sumus cognationem aliam 
supra numerari, aliam infra, aliam 
ex transverso, quie etiam a latere 
✓ dicilur, Superior cognatio est paren- 
tium, inferior liberorum, ex trans¬ 
verso fratrum sororumve, eorumque* 
qui queeve ex his progenorantur, et 
convenient^ patrui amitne, avunculf, 
materterro. Et superior quidem et 
inferior cognatio a prinio gradu ili¬ 


lt is necessary to explain here 
how the degrees of cognation are 
computed; and first we must 6b- 
serve, that one cognation is reckoned 
by ascending, a second by descending, 
and a third by going transversely, 
or, as it is also called, collaterally. 
The cognation reckoned by ascending 
is that of ascendants; that reckoned 
by descending is that of descendants; 
that reckoned transversely is that of 
brothers and sisters, and their issue, 
and consequently that o e uncles and 
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aunts, whether paternal or maternal. 
In the ascending and descending 
cognation the nearest cognntus is in 
the first degree; in the transverse, 
the nearest is in the second. 

I), xxxviii. 10. 1, pr. and 1. 

1. Frimo gradu est supra pater 1. In the first degreo are, ascending, 

mater, infra filius filia. a father or a mother; descending, a 

son or a daughter. 

D. xxxviii. 10. 1. 3. 

2. Secundo, supra avus avia, infra 2. In the second degree are, as- 

nepos ueptis, ex transverso frater cending, a grandfather or a grand' 
soror. mother; descending, a grandson or 

granddaughter ; on the collateral line, 
a brother or a sister. 


cipit; at ea qure ex transverso nume¬ 
ratin', a secundo. 


D. xxxviii. 10. 1. 4, 


3. Tertio, supra proavus proavia, 
infra pronepos proneptis, ex trans¬ 
verso fratris sororisque filius filia, et 
convenienter patruus amita, avuncu¬ 
lus matertera. Patruus est frater 
patris qui grtece narptoos vocatur; 
avunculus est frater mains, qui apud 
Grrecos proprie pgr pans et promiscue 
dfios dicitur. Aiuita est patris soror, 
matertera vero matris soror: utraque 
6eia, vel apud quosdam rrjdts appel- 
latur. 


3. Tn the third degreo are, as¬ 
cending, a great-grandfather or a 
great grandmother; descending, n 
great grandson or groat granddaugh¬ 
ter ; on the collateral line, the son 
or daughter of a brother or sister; 
and so accordingly are an uncle or 
an aunt, whether paternal or maternal. 
Patruus is a father’s brother, called 
in Greek 7rarpwos ; avunculus is a 
mother’s brother, in Greek pTjrp^os ; 
dfios is applied indifferently to either; 
amita is a father’s sister, matertera a 
mother's sister, and each is called in 
Greek, 6tia, indifferently, and some¬ 
times rrjdis. 


JD. xxxviii. 10. 1. 5; D. xxxviii. 10. 10. 14. 

Scliraeder substitutes in the text Ttdrpwg and /urjrpwc, which 
are the forms used in classical Greek. 


4. Quarto gradu, supra abavus aba- 
via, infra abnepos abneptis, ex trans¬ 
verso fratris sororisque nepos neptis, 
et convenienter patruus magnns amita 
magna, id est, avi frater et soror; 
item avunculus magnus et matertera 
magna, id est, avite frater et soror; 
consobrinus consobrina, id est, qoi 
qufleve ex fratribus aut sororibus pro- 
generantur. Sed qutdam recte con- 
sobrinos eos proprie dici putant, qui 
ex duabuB sororibus progenerantur, 
quasi consororinos; eos vero qui ex 
dupbus fratribus progenerantur, pro¬ 
prie fratres patrueles vocari: si autem 
ex duobus fratribus fibre nascuntur, 
sorores patrueles appellari; at eos 


4. In the fourth degree are, as¬ 
cending, a great-great-grandfather, 
or a great-great-grandmother; de¬ 
scending, a great-great-grandson, or 
a great-great-granddaughter; in tho 
collateral bne, the grandson or the 
granddaughter of a brother or a 
sister; as also, a great-uncle or great- 
aunt, paternal, that is, the brother or 
sister of a grandfather; or maternal, 
that is, the brother or sister of a 
grandmother; and first cousins, that 
' is, the children of brothers or sisters; 
but to speak strictly, according to 
some, it is the children of sisters 
that are properly called consobrini , as 
if ronsnrarini; the children of hro- 
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there are properly fratres patruelm, if 
males; sorores patrucles , if'females; 
the children of a brother and of a 
sister are properly amitini; the chil¬ 
dren of your amita (aunt by the 
father’s side) call you cotisobrinus, and 
you call them amitini . 

D. xxxviii. 10. 1. 6. 

We see, from the concluding words of this paragraph, that 
ronsobrint/s was used in another sense than its strict one of 
“ one of the children of two sisters." 


qui ex fratre et sorore propagantur, 
amitinos proprie dici. Amitro turn 
filii consobrinum te appellant, tu illos 
amitinos. 


5. Quinto, supra atavus atavia, in¬ 
fra adneptos adneptis, ex transverso 
fratris sororisque pronepos proneptis, 
et convenienter propatruus proamita, 
id est, proavi frater et*soror; pro- 
avuuculus promatertera, id est, pro- 
avin> frater et soror. Item fratris 
patruelis sororis patruelis, consobrini 
consobriinv, amitini amitinae filius 
Alia, propior sobrino propior sobrina. 
Hi sunt patrui magni ami tee magnie, 
avunculi magni materterec m agate 
filius filia. 


5. In the fifth degree, are, ascending, 
a great-grandfather’s grandfather, or 
a great-grandfather’s grandmother; 
descending, a great-grandson, or a 
great-granddaughter,* of a grandson or 
granddaughter; in the collateral line, 
a great-grandson or great-grand¬ 
daughter of a brother or sister, as 
also a great-grandfather’s brotfier or 
sister, or a great-grandmother’s bro¬ 
ther orsister; also, the son or daughter 
of a first cousin, that is, of a frater or 
soror patruelis, of a consobrimis or 
consobrina, or of an amilinus or ami- 
tilt a ; also cousins who precede by a 
degree second cousins, that is, the 
son or daughter of a great-uncle or 
great-aunt, paternal or maternal. 


D. xxxviii. 10. 1. 7. 


Propior sobrino is, to # use the exact equivalent, a first cousin 
once removed. He is one degree nearer *(propior) than a 
Nohritms or second cousin. 


C. Sexto gradu, supra tritavus tri- 
tavia, infra trinepos trineptis, ex 
transverso fratris sororisque abnepos 
abneptis, et convenienter abpatruus 
abamita, id est, abavi frater et sorpr, 
abavunculus abmatertcra, id est, ab- 
aviic frater et soror. Item sobrini 
sobrimeque, id est, qui queeve ex fra- 
tribus vel sororibus patruelibus vel 
consobrinis vel amitinis progenoran- 
tur. 


6. In the sixth degree, are, ascend¬ 
ing, a great-grandfather’s great-grand¬ 
father, or a great-grandfather’s great¬ 
grandmother; descending, the great- 
grandson or great-granddaughter of 
a great-grandson or a great-grand¬ 
daughter; in the collateral line, a 
great-great-grandson or a great-great- 
granddaughter of a brother or sister; 
as also, a great-great-grandfather’s 
brother or sister, and a great-great¬ 
grandmother’s brother or Bister; also, 
second cousins, that is, the sons and 
daughters of first cousins in general, 
whether the first oousjps are sprung 
from two brothers or two sisters, or a 
brother and a sister. 
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• D. xxxviii. 10. 9. 

Tho nomenclature proper to the different degrees stops here, 
because the sixth degree was the limit of cognation. 


7. Hactenus osteiulisse sufliciot, 7. It is sufficient to have shown 
quern admodum gradus cognationis thus far, how degrees of cognation 
numerentur; namque ex his palara are reckoned; and, from the exam- 
est intelligere quemadmodum ultc- pies given, the more remote degrees 
riores qu- pie gradus numerare de- may be computed; for each geno- 
beamus, quippe semper generata ration always adds one degree; so 
qtneque persona gradum adjiciat: ut that it is much easier to determine 
longe facilius sit respondere quoto in what degree any person is related 
quisque gradu sit, quam-propria cog- to another, than to denote such per- 
nalionis appellation? quemquam de- son by his proper term of cognation, 
notare. 

D. xxxviii. 10. 10. 9. 

8. Agnationis quoque gradus eo- 8. The jjegrecs of agnation are 

dem niodo num'erantur. reckoned in the same manner. 

9. Sed cum inagis veritas oculata 9. But as truth is fixed in tho 

fide quam per aures annrns hominum mind much better by the eye than by 
infigitur, ideo necessarium duximus the ear, we have thought it necessary 
post narrationem graduum etiam cos to subjoin, to the account given of 
prn-senti libro inscribi, quatenus pos- the degrees, a table of them, that, 
sint et auribus et oculorum inspec- the young student, both by bearing 
tione adolescentes perfectissimara and by seeing, may gain a perfect 
graduum doctrinarn adipisch knowledge of tliem. 

Justinian intended that a scheme of relationship should he 
here inserted ; but as the degrees of relationship are sufficiently 
obvious, it is scarcely necessary to place a scheme before the 
eves of the modern reader. 


10. Illud certum est, ad serviles 
cognationes illam partem edicti, qua 
proximitatis nomine ionorum pos- 
sessio promittitur, non pertmere; 
nam nec ulla antiqua lege talis eog- 
natio computabatur. Sed nostra con- 
stitutione quam pro jure patronatus 
feciraus (quod jus usque ad nostra 
tempura satis obscurum atque nube 
plenum et undique confusum fuerat) 
et hoc humanitate suggerente com 
cessimus, ut si quis in servili con- 
sortio constitutus liberum vel liberos 
habuerit sive ex libera sive ex servilis 
condi tionis muliere, vel contra serva 
mulier ex libero vel servo habuerit 
liberos cujuseumque sexus, et ad 
libortatem his pervenientibus, et ii 
qui ex servili ventre nati sunt liber- 
tatem meruerunt, vel dum mulieres 
lib^iW erant, «psi in servitute eos 
habuerunt, et postea ad libertatem 
pervenerunt: ut hi omnes ad suc- 


10. It is certain, that the part of 
the edict, in which the possession of 
goods *is promised according to the 
degree of proximity, does not apply 
to servile cognation, which was not 
recognized by any ancient luw^ But, 
by our constitution concerning the 
right of patronage, a right hitherto 
so obscure, so cloudy and confused, 
we have enacted, from a fceliffg of 
hiynanity, that if a slave shall have 
a child or children, either by a free 
woman or a slavo, and reciprocally if 
a female slave shall have a child or 
children of either sex, by a freeman 
or a slave, then if tho father and 
mother are enfranchised, and the 
children, whose mother was a slave, 
become also free, or if tho children of 
a free mother have a. slffve as father, 
and this slave afterwards attain his 
freedom, these children shall all suc¬ 
ceed to their father or mother, the 
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cessionem patris vel mAtria veniant, 
patronatus jure in hac parte sopito. 
Hos enim liberos, nop solum in suo- 
rum parentium successionem, sed 
etiam alterum in alterius mutuam 
successionem vocavimus: ex ilia l§ge 
specialiter eos vocantes, sive soli in- 
venianlur qui in servitute riati et 
postea manurnissi sunt, sive una cum 
aliis qui post libertatem parentium 
concopti 9unt, sivo ex eodem patre 
vel ex eadem matre, Bive erx aliis, ad 
similitudinem eorum qui ex justis 
nuptiis procreati sunt. 


right of patronage in this case lying 
dormant. And we have called these 
children to succeed not only to their 
parents, but also mutually to each 
other, and that whether they' have 
all been bom in servitude and after¬ 
wards enfranchised, or whether they 
succeed with others who were con¬ 
ceived after the enfranchisement of 
their jmrents; and also whether they 
have all the same father and mother, 
or have a different father or mother ; 
exactly as would be the case with tlie 
issue of parents legally married. 


D. xxxviii. 8. 1, 2. 

Not even in the case of emancipated slaves did tho law recog¬ 
nize the claims of the kin of the slave to succeed to him; all 
went to the patron if there were no sui heredes. 


11. Bcpetitis itaque omnibus* qua? 
jam tradidirnus, apparet non semper 
oos qui parent gradum cognationis 
ohtinent, paritor vocari; eoque ara- 
plius ne eum quidem qui proximior 
nit cognatus, semper potiorem esse. 
Cum enim prima causa sit suorum 
heredum et eorum quos inter suos 
heredes jam enumeravimus, apparet 
pronepotem vel abnepotem defuncti 
potiorem esse quam fratrem aut 
patrem matromquo defuncti; cum 
alioquin pater quidem et mater (ut 
supra quoque tradidirnus) primmn 
gradum cognationis obtineant, frater 
vero secundum, pronepos autem tertio 
gradu sit cognatus, ct^bnepos quarto. 
Nec ii^erest in potestate morientis 
fuerit, an non, quod vel emancipatus 
' el ex emancipato, aut fominiuo soxu 
propagatus est. 


D. xxxviii. 

12. Amotis quoque suia lieredibus, 
et quos inter suos heredes vocari 
diximps, agnatus qui integrum jits 
agnation is habct r etiamsi longissimo 
gradu sit, plerumque potior Imbetur 
quam proximior cognatus; nam pa¬ 


ll. To recapitulate what we have 
said on this subject, it appears that 
those who ore in the same degree 
of cognation are not always called 
equally to tlio succession; and fur¬ 
ther, that even tho nearest in degree 
of cognation is not always preferred. 
For, as the first place is given to aui 
heredes , and to those who are num¬ 
bered with them, it is evident that 
the great-grandson or great-great- 
grandson is preferred to the brother 
or even tho father or mother of the 
deceased, although a father and 
mother (os we have before obsei’ved) 
aro in the first degree of cognation, 
a brother in the second, a great- 
grandson in the third, and a great- 
great-grandson in the fourth; neither 
does it make any difference whether 
the descendants were under the power 
of the deceased at the time of his 
death, or out of his power, either by 
being themselves emancipated, or by 
being the children of those who were 
so, nor whether they were descended 
by the female line. 

10. I, 2. 

,12. But, whan there are no sui 
heredes , nor any of those who aro 
called with them, then an agnntus 
who has retained his * full rights, 
although he be in the most distant 
degree, is generally pret erred to a 

C C 
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fcrui nepos vol pfonepos avuncnlo vel 
matertcmi pnefertur. Toticns igitur 
dieimus ant potiorem haberi eum 
qui proxitniorem gradum cognationis 
obtinet, aut pari ter vocari eos qui 
cognati sunt, quotiens nequc suorum 
heredum jure quiquo inter suos 
beredes sunt, neque agnationis jure 
aliquis piroferri debeat, secundum ea 
quie tiuclidimus. Except is frati'e et 
sororo cmancipatis, qui nd sacces¬ 
sion em fratnnn vel sororum vocantur; 
qui et si capite deminuti sunt, tamen 
pneferiintur ceteris ulterioris grad us 
agnatis. 


coynaltts in a nearer degree; thus 
the grandson or great-grandson of a 
paternal uncle is preferred to a-rnu- 
ternal undo or aunt. Tims, when 
wo say that the nearest in degree of 
cognation is called to the succession, 
or if there be many in the same 
degree, that they aro all called equally, 
we only say so because there aro no 
sui Itrretlrs, nor any of those who are 
called with them, nor any one who 
ought to ‘ bo preferred by right of 
aynulio, according to tho principles 
we have laid down. And we must 
notice the exception inado in the 
case of an emancipated brother and 
sister who are called to tho succession 
of their brothers and sisters: for, 
although they have sulfered a capitis 
(IrmimtHo , they arc nevertheless pro 
fcrml to all agnnU of a more remote 
degrfee. 


Gal. iii. T, -tV ; C. \. -30. 40. 


Tit. vrr. I)E SUCCESSIONE LIBERTORCJM. 


Nunc de lihertomm bonis videamus. 
Ohm itaque licebat liberto patronum 
suum iinpune testamento pneterire; 
nam ita dcniuru lex Duodecim Tabu- 
larum ad liereditatem liberti vocabat 
patronum, si intestatus tnortuus esset 
libertus nullo suo h erode relicto: 
itaque intestatoquoque mortuo liberto, 
si is suum heredem reliquisset, pa- 
trono nihil iu bonis ejus juris erat. 
Et si quidom ex naturulibus liberis 
aliqueni suum heredem reliquisset, 
nulla videbatur querela; si vero 
adoptivus films fuisset, aperte iniqunm 
erat nihil juris patrono superoN.se. 


We will now speak of succession In 
freedmen. A IVeedman might for¬ 
merly, w'itli impunity, omit in bis 
testament anj mention of bis patron, 
for the law of the Twelve 'fables 
called the patron to the inheritance 
only when the lrecdman died intestate 
without leaving any suns lures. There¬ 
fore, though ho had died intestate, 
yet if he had left a suns lurrs, tho 
patron had no claim upon his estate. 
And when the situs lures was a natural 
child of the deceased, the patron had 
no cause of coinplaint; but when tho 
suits lures was only an adopted son, 
it was manifestly unjust that tho 
patron should have no claim. 


Gai. iii. 39, 40. 

The law of the Iwelvo Tables regulated the succession to 
enfranchised slaves ns follows : pin enfranchised slave had no 
agnail, for he belonged to no civil family; but lie might marry 
and found a family o! bis own, and then his children would be 
his sui net cues, or he might gain sui heredes by adoption. If 
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he died intestate, his sui herodes suoceeded to him ;• and in 
default of sui heredes, the patron, or, if the patron were dead, 
the children of the patron, took the place of agnati and received 
the inheritance. The enfranchised slave lrad, however, full 
power to make a testament, and might pass over both his own 
sui heredes and his patron. A female slave, however, if eman¬ 
cipated, could not exclude the patron from her inheritance; for 
she could have no sui heredes , being a woman ; and as she was 
always, on account of her sex, considered under the tutela of 
her patron, she was incapable of making a testament unless with 
the consent of her patron. (Uip. Reg. 29. 2 ; Gat. iii. 43.) 


1. Qua do rnnxft. post,on pra-tons 
edieto lnec juris iniquitas emend at a 
ext. Sive enim faeiebat testamentum 
libortus, jubebatur ita testari ut pa- 
trono partem dimidiam bonorum 
suorum rehnqueret, et si aut nihil aut 
minus parte dimidiu reliquerat, daba- 
tur patrono contra tahulas testarnenti 
partis dimidue bonorum possessio; 
sive mli-status monebatur suo lierede 
udirto film ailuptivo, dabatur ivqne 
patrono contra bum* suuni lioredem 
partis diinidne bonorum possessio. 
l’rodesse auteni librrto solcbaiit ad 
exeludendum palronutn natura.les li- 
be.ri, lion solum (pioa in potestato 
mortis tempore liabebat, Red etiarn 
emaneipati et, in adoptionem dati, si 
mode ex aliqua parte scripti liercdos 
erant, aut pnvteriti contra tabulas 
bonorum possessionem ex edicto pe- 
tierant,; nam oxheredati nullo modo 
rcpellebant patronum. 


1. This unfairness in the law was 
therefore afterwards amended by the 
edict of the pru-tor. Every freedman 
who made a testament was com¬ 
manded to make such a disposition 
of his property as to leave one-half 
to his patron ; and, if the testator 
left him nothing, or less than a half, 
then the possession of half was given 
to the patron contra tabulas. And if 
a freedman died intestate, leaving an 
adopted son as his suns hr res, still tho 
possession of a half was given to tho 
patron. But the patron was excluded 
by the natural children of a freedman, 
not only by those in lus power at the 
time of his death, but by those chil¬ 
dren also who had been emancipated, 
or given in adoption, provided that 
they wero instituted heirs for any part, 
or, in ease they were omitted, had 
demanded the possession contra 4 *>- 
liu/as, under the pro: tori an edict. For 
disinherited children did not ever 
exclude the patron. 


(j.vi. iii. il. 


The prtetor considered it hard that n testament, or sui heredes 
gained by adoption, or by the marriage of a wife in manu, 
should exclude the patron. This as to excludo him by purely 
voluntary acts of the slave. If the slave had children really 
born to him, that constituted a good reason why tlio patron 
should be excluded, and in this caso the praetor did not inter¬ 
fere. It is to be observed that the praetor left the law as it was 
if it was a patrona. , or a female child of ihepatronus , who was 
excluded (Gat. iii. 49 ; Ulp. Reg. 29. 4) ; but by the ie.v Papia 
Poppiva women with a certain number of children wero plnccd 
■ on a level with men.in this respect. 


c c 


Q 
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2. Postea lego Papin ndaucta sunt 
jura patronorum qui locupletiores 
libertos habebant: cautum est enim 
ut ex bonis ejus qui sesterlium cen¬ 
tum millium patrimonium reliquerat, 
et pauciores quam tres liheros liabe- 
bat, sive is testamento facto sive iu- 
testato mortuus erat, virilis pars 
patrono deberetur. Itaquc, cum unum 
quidein tilium flliainve heredem reli- 
querat libertus, perinde pars dimidia 
debebatur patrono, ac si is sine ullo 
filio filiave testatus decessissct; cum 
vero duos duosve beredes reliquerat, 
tertia pars debebatur patrono. Si tres 
reliquerat, repellebatur patronus. 


2. But afterwards the rights of 
patrons, who had wealthy freedmen, 
were enlarged by the lex Papia , which 
provides that he shall have one equal 
silage in the distribution of the effects 
of his freedman, whether djing testate 
or intestate, if the freedman has left 
a patrimony of a hundred thousand 
sesterces, and fewer than three chil¬ 
dren. Thus, if a freedman possessed 
of such a fortune has left only one 
son or daughter as heir, a half is due 
to the patron, exactly as if the de¬ 
ceased had died testate, without liming 
any son or daughter. But, when there 
are two hen's, male or female, a third 
part only is due to the patron ; and, 
when there are three, tlio patron is 
wholly excluded. 


<1ai. iii. 42. 


3. Sed nostra constitutio quam pro 
omnium notione gmea lingua cora- 
pendioso tractatu habitu coniposui- 
mus, ita liujusmodi causas defmivit, 
ut si quidem libertus vel liborta 
minores centenariis sint, id est, minus 
centum aurois babe ant substantiarn 
(sic enim legis Papiie summum in- 
terpretati sum us, ut pro millo sester- 
tiis unus aureus oomputetur) nullum 
locum babeat patronus in eorum suc- 
cessionem, si tamen testamentum 
fecerint: si autem intestati decease- 
rint nullo liberorum relicto, tunc 
patronatus jus (quod erat ex lege Duo- 
decim Tabularum) integrum reserva- 
vit. Cum vero majores edntenariis 
sint, si heredes vel bonorum posscs- 
sores liberos habeant, sive unum sive 
plures cujuscumque sexus vel gradus, 
ad eos successionem parentium de- 
duxirous, patronis omnibus una cum 
suaprogenie sernotis; sin autem sine 
liberis decesserint, si quidem intestati, 
ad omnem hereditatein patron os pa- 
tronasque vocavimus. Si vero testa*- 
mentum quidem fecerint, patronos 
autem vel patronas pncterierint, enm 
nullos liberos lmherent, vet Imbcntos 
eos exheredaverint, vel muter sive 
avus raatemus eos pra-terierit, ita ut 
non possint argui inofllciosa corum 
testament a, tunc ex nostra constitu- 
tiono per bonorum possessionem eon- 


3. But our constitution, published 
in a compendious fonn, and in the 
(’tieck language, for the benefit of all 
nations, established the following 
rules. If a freedman or freedwonian 
are less than centenmU, i.e. when 
their fortune does not reach a hun¬ 
dred aurei, (the. amount at which we 
estimated the sum mentioned in the 
lex Papia , counting one aureus for a 
thousand sesterces,) the putron shall 
not be entitled to any share in the 
succession, provided the deceased has 
made a testament. But where a 
freed man or woman dies intestate, 
and without children, the right of 
patronage is maintained undimi- 
nished, and is as it formerly was, 
according to the law of the Twelve 
Tables. But if a freed person leavo 
more than a hundred aurei, and has 
one child or several, whatever bo 
their sex or degree, as his heirs or 
the possessors of his goods, such 
chili] or children shall succeed their 
parent to the exclusion of every 
patron and his issue; hut if he die 
without childron and intestate, we 
have culled the patrons or patronesses 
to his whole inheritance. If he has 
made a testament, omitting his patron, 
and has left no children, or has dis¬ 
inherited them, or if a mother or 
maternal grandfather . has omitted * 
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tra tahulas, non dimidiam (ut antea) •them, so however that such testaments 
sed ^ertiam ‘partem bonornm liberti cannot be attacked as inofficious, then, 
eonsequantur, vel quod deest eis ex according*to our constitution, the 
constitutione nostra repleatur, si patron shall succeed by a possession 
quando minus tertia parte bonorum contra tabulaa , not to a half as form- 
suorum libertus vel liberta eis reli- ■ erly, but to the third part of the 
querit; ita sine onere, ut nec liberis estate of the deceased freedman, or 
liberti libertcbve ex ea parte legata shall have any deficiency made up to 
vel fideicommissa pnestentur, sed ad him in case the freed man or woman 
colieredes hoc onus redundaret: mill- has left him a less shuife than a third 
tis aliis casibus a nobis in pnefata of his or her estate. But this third part 
constitutione congregates quos rieces- shall not be subject to any charge, 
sarios csso ad liujusniodi juris dispo- so much so that it shall not furnish 
sitionom perspeximus, ut tam patroni anything towards any legacies or 
patromoque quam libei’i eonun, nec Jideicovimissu , even though given for 
non qui ex transverso latere veniunt the benefit of the children of the 
usque ad quintura gradum, ad sue- deceased; but the whole burden shall 
cessionem libertorum vocentur, sicut fall exclusively on the co-heirs of the 
ex ea constitutione intelligendum est, patron. In the same constitution we 
ut si ejusdern patroni vel patronie, vel have collected many other decisions 
duorum duaruru pluriumve libeli sint, which we thought necessary to settle 
qui proxiniior est ad liberti seu li- the law on the subject. Thus, pa- 
bertas vocetur successionem, et in trons and patronesses, their children 
capita non in stirpes dividatur sue- and collateral relations, as far as the 
cessio, eodem modo et in iis qui ex fifth degree, are called to the sueces- 
transverso latere veniunt servamlo. sion of their freedmen and freed- 
l’ene enim consonantia jura ingenui- women; as may be seen in the con¬ 
tain; et libortinitalis in suecessionibus stitution itself. And, if there be 
fecirnus. several children, whether of one, two, 

or more patrons or patronesses, the 
nearest in degree is called to the suc¬ 
cession of the freedman or freed- 
woman ; and the estate is divided per 
capita and not per stirpes. It is the 
same with collaterals; for we have 
made the laws of succession almost 
the same os regards persons free 
horn and enfranchised slaves. 

Doing away with all distinction of sex, and making the 
claim of the patrona the same ns that of the pair onus, and 
the position of the liberta the same ns that of the libertus , 
Justinian thus regulates the succession ah intestato: first 
come the children of the freedman, whether in his power or not, 
or even if bom before he was enfranchised; then, if ho has no 
children, come the patron and his descendants; in default of 
these, the collaterals of the patron to the fifth degree. If the 
freedman lias cljildren, lie can make any testament he pleases ; 
if he has not, he can only make what testament he pleases 
provided his fortune is less than ono hundred aurei ; if it is 
more, he must leave tlio patron one unencumbered third, or the 
law will give this third contra tabu las. 
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4. Scil Im-c ile iis libertinis hodie 
dicenda aunt, qui in civitatem Eo- 
manam pervenerunt, cum ■ nec sunt 
alii liberti, aimul Dedititiis et Latinis 
sublatis; cum Lntinorum legitimse 
successiones milhe penitus erant, qui, 
licet ut liberi vitam suam peragebaut, 
attain on ipso ultimo spirit u siinul 
aiiimam atque libertntem ainittebunt, 
et quasi servorum ita bona eorum 
jure quodummodo poculii ex lege 
Juniamanumissores detinebant. Pos- 
tea vero senatus-consulto Largiauo 
cautum fuerat, ut liberi manumissoris 
non nominatim exherednti facti ex- 
traneis lieredibns eorum in bonis 
Latinorum prieponerentur. Quibus 
suporvenit etiam dm Trajani edictum, 
quod eumdem bomiuem, si in\ito vel 
ignorante patrono ad civitatem venire 
ex benefieio principis festinavit, fncie- 
bat vivum quiilem chem Kornanum, 
Latinum vero morientem. Sed nostra 
constitutione, propter hujusmodi con- 
ditionum vices et alias difficultates, 
cum ip&is Latinis etiam legem Juniam 
et senatus-eonsnltum Laudanum et 
# odictunt divi Trajani in pbrpetunm 
delori ceiisuiuius. ut omties liberti 
chitate llomana fruantur, et mirabili 
modo quibnsdam adjectionibus ipsas 
vias qmv in Lutimtatem ducebant, ad 
civitatem Eomanam capiendam trans- 
posuiraus. 


4. What we liavo said relates in 
these days to freedmen Who are citi¬ 
zens of Home; for there are no$ no 
others, there being no more I)eJ\tiii\ 
or Lat'nii. And the Lalnti never 
enjoyed any legal right of succes¬ 
sion ; for ultliougli they lived as 
free, yet, with tlieir last breath, they 
lost at once their life and liberty: 
and their goods, like those of slaves, 
were claimed by tlieir manumiitor, 

' as a kind of peculium, by \ irtue of the 
tex Junta Nath nun. It was afterwards 
provided by the srnutus-consnlliiin 
Lurtjiamnn, that the children of a 
manumittor, not disinherited by name, 
should in the succession to the goods 
of a Latin, be preferred to any strangers 
whom a manumittor might institute 
bis heirs. The edict of the Emperor 
Trajan followed, by which, if a slave, 
either against the will or without 
the knowledge of bis patron, had 
obtained lionmn citizenship by 
favour of the emperor, he was re¬ 
garded as free during his life, but at 
his death was looked on as a Latin. 
But wc, being dissatisfied with the 
difficulties attending these changes of 
condition, have thought proper, by 
our constitution, for ever to abolish 
the, Lai]n\, and with them the Itx 
Junta, the .\fiialn.t-cotiitilltim Lartjia- 
rtum, and the edict of Traian ; so that 
all freedmen whatever become citi¬ 
zens of Ilomq. And we have happily 
contrived by some additional dispo¬ 
sitions, that the manner of conferring 
the freedom of Latins lias now be¬ 
come the manner of conferring Ho¬ 
man citizenship. 


Gai. iii. 50-58. 03-05. 71-73 ; C. vii. (i. 

Latini Juniani. See Bk. i. Tit. 5. 3. 

Senatus-consulto Largiano. This senatus-conmltum was 
passed in the time of Claudius, and in the consulate of Lupus 
and Largus. (Gai. iii. 63-67.) As wo might infer from the 
text, the rights of the children of the patron tp the succession 
of a Latinus Juniunus remained if they wore disinherited in 
any other way than by name. 

• By the edict of Trajan the rights of the patron were, in the case 
niontioned in the text, restored at the death of a Latinus exactly 
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as if the Latinus had never become a citizen by imperial re¬ 
script. (Gai. iii. 72.) # As to the modes in which a Latinus 
could acquire the rights of full citizenship, see note on Bk. i. 
Tit. 5. 3. 


Tit. VIII. DE ASSIGNATIONS LIBERTORUM. 


In stimma, quod ad bona liberto- 
rum, admonendi sumus censuisso 
senatmn, ut quamvis ad omnes pa- 
troni liberos qui ejnsdem gradus sunt, 
a'qualitcr bona libertoram pert,incant, 
tiiinen licero parenti uni cx liberis 
assignare libcrtnni: ut post mortem 
qjus solus is patrouus lmbeatur cui 
assignatus ost, et cotori liberi qui ipsi 
quoque ad oadom bona, nulla assig- 
natione inlerveniento, pari ter admit* 
torentur, nilul juris in lis boriis lia- 
be ant; s<hI ila demum prislinum jus 
recipiurit, si is cui assiguatus est de¬ 
co s sent nullis liberis relietis. 


Finally, with regard to the goods 
of frecdnxon, we must remember that 
tlie senate lias enacted, that although 
the goods of freedmen belong equally 
to all the children of the patron who 
are in the same degree, yet a parent 
may assign a freedman to any one of 
Ins children, so that,, after the death 
of the parent, the child, to whom the 
freedman was assigned, is alone con¬ 
sidered as his patron, and the other 
children, who would have been equally 
admitted had there been no assigna¬ 
tion, are wholly excluded. Hut if the 
child to whom the assignation has 
been made, die9 without issue, they 
regain their former right. 


1). xxxviii. I. 1. • 

TJio senate unacted this by the consultum mentioned in 


paragr. 3. 

1. Net; tan turn liberi,uni, sed etiam 
libertam, et non tauiuiii film nepotive, 
sed etiam Alia 1 neptive assignare per- 
nuttitur. 


1. Not only a freedman, but a freed- 
woman may be assigned, and not only 
to a sen or grandson, but to a daugh¬ 
ter or granddaughter. 


D. x\xviii. 4. 1, and 3. 1, 2. 

But it was necessary tlmt tlio child or grandchild should be 
in the power of the patron. 


2. Datur auteiu lure nssignnndi 
facultas oi qui duos plurosve liberos 
in potest,ate babobit, ut eis quos in 
potest,ato liabet, assignaro ei libertum 
libertamve liceat. Unde qmvrebatur, 
si cum cui assignaverit postca cmanci- 
paverit, nnm cvnnescat assignatio? 
Sed placuit evnncscerc, quod et Ju- 
liano et aliis plerisque visum est. 


2. The power of assigning freed 
persons is givoti to him who has two 
or more children in his power, and it 
is to children in his power that a 
father may assign a freedman or freed- 
woman. Hence the question arose, 
supposing a father assigned a freed¬ 
man to his son, and afterwards eman¬ 
cipated that son, whether the assign¬ 
ment would be destroyed. It has 
been determined that, it is destroyed ; 
such was the opinion of Julian and 
of most others. 
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D. xxxviii. 4. 1, and 13. 1. 

The senatus-consultum did not allow the patron to give the 
freedman new heirs, hut only to give a preference to particular 
heirs. If the children passed out of the power of the patron, 
they would cease to be heirs of the freedman. 


3. Nec interest tostamento quis ns- 
signet an sine testamento, sed etiam 
quibuscum^ue verbis patronis hoc 
permittitiir facero ex ipso senatus- 
consulto, quod Claudianis temporibus 
factum est Snillo Rufo et Osterio 
Scapula consulibus. 


3. It makes no difference, whether 
the assignment of a freedman bo 
made by testament, or without a tes¬ 
tament. And patrons may mako it 
in any terms whatever, by virtue of 
the setiatus-consuUum passed in the 
time of Claudian, in the consulship 
of Suillus ltufus and Osterius Sca¬ 
pula. 


D. xxxviii. 4. 1, pr. and 3. 

The date of this senatwt-coti&ultum is given as a.d. 45. 
Just as any expression of the wishes of the patron sufficed 
to make an assignation, so any expression of a contrary wish 
sufficed to revoke it. (D. xxxviii. 4. 1. 4.) 


Tit. IX. DE B0NORUM POSSESSIONIBUS. 


Jus bonorum possession^ intro- 
ductum e->t a protore, emendnndi 
vetcris juris gratia. Nec solum in 
intestatorum hereditatibus vctus jus 
co modo proctor ernendavit, sicut 
supra dictum est, sed in corum quo- 
que'qui tostamento facto decesserint; 
nam si ahenus posturnus heres fuerit 
institutus, quamvis hereditatcm jure 
civili adire non poterat, cum insti- 
tutio non valebat, honorario tamen 
jure bonorum possessor efliciebatur, 
videlicet cum a proctore adjuvabatur: 
sed et is a nostra constitutione hodie 
recte heres instituitiu^ quasi et jure 
civili non incognitus. 


The system of bnum-um possession *•* 
was introduced by the pru tors as an 
amendment of the ancient law, not 
only with regard to the inheritances 
of intestates, as we have said above 1 , 
but of those also who die after mak¬ 
ing a testament. For if a posthu¬ 
mous stranger were instituted heir, 
although he could not enter upon 
the inheritance by tho civil law, in 
asmuch as Ins institution would not 
he valid, yet by the p nr tori at t law he 
might be made the possessor of tho 
goods, because he received the assist¬ 
ance of the proctor. Such a person 
may now, by our constitution, be 
legally instituted heir as being no 
longer unrecognized by the civil law. 


Gai. ii. 242; D. i. X. 71; D. xxxviii. 0. 1. 

The jus civile knew of no other mode of succession than 
that of those who were strictly heredes. Tho prector intro¬ 
duced a new mode, that by giving possession of the goods. 
This was, in its origin, jnerely the placing the heir under the 
civil law in possession of tho hereditas in case this possession 
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was withheld ; and then the preetor being, thus called on to 
admit to the possession, in process of time regulated this ad¬ 
mission by the feeling of natural justice which it was part of his 
province to entertain, and admitted, in many cases, those whose 
blood gave a claim, in preference to those whom the course of 
the civil law marked out. He did not, indeed, admit any one 
whom the law expressly rejected; for the praetor could not 
• openly violate the law; but when the law was silent, the prectojr 
took advantage of this silence to admit persons whom the law 
passed over. (D. xxxvii. 1 . 12. 1.) He never gave th q domi¬ 
nium Quiritarium in any of the goods of the inheritance, but 
only the dominium bonitarium (see Int'rod. sec. 62), i. e. he 
made all that constituted the inheritance a part of the goods 
(“ in bonis”) of the person to whom he gave the possession. 


1. Aliquamlo tamen neque cmen- 
dtindi neque impugnandi veteris juris, 
sod magis confirmamli gratia polliee- 
tur bonoiurn possessionem ; nam illis 
quoque qui recto facto testamento 
heredes mstituti sunt, dat secundum 
tabulas bonorum possessionem. Item 
nb intestato suos beredes et ognutos 
ad bonorum possessionem vocat; sed 
et remota quoque bonorum posscs- 
sione, ad eps pertinet hcreditas jure 
civili. 


1. But tho prtetor sometimes be¬ 
stows tlio possession of goods with 
a wish not to amend or impugn the 
old law, but to confirm it, for he gives 
possession secundum tab ulus to those 
who ore appointed heirs by regular 
testament, lie also calls sui heredes 
and aijnati to the possession of the 
goods of intestates, and yet tho in-* 
heritance would be their own by the 
civil law, although the praetor did not 
interpose his authority. 


(jAi. iii. 34: D. xxxvii. 1.0. 1. 

The person to whom the prtetor gave the bonorum possessio 
could make use of the interdict (see Introd. stye. 107) begin¬ 
ning with the words “ Quorum bonorum and as this was the 
readiest way of procuring the proetar’s aid in being placed in 
possession, the heir might he glad to adopt it, though the 
possessio bonorum did not give him, as it did others, a title to 
succeed, which he would not otherwise have had. 


2. Quos autem prret.pr solus vocat 
ad liereditateni, heredes quidem ipso 
jure non hunt, nam prtetor heredem 
facere non potest: per logem enim 
tan turn vel similem juris constitu- 
tionem heredes hunt, veluti per sena- 
tus-consulta et constitutiones princi¬ 
pals; sod cum eis prtetor dat bo¬ 
norum possessionem, loco heredum 
constituuntur et vocantur bonorum 
possessores. Adhuo autem et alios 
complures gradus prtetor fecit in 
bonorum possessionibus dandis, dum 
id ogebat ne quis sine successore 


2. But those whom the prtetor 
alone calls to* an inheritance, do not 
in law become heirs, inasmuch as 
tho pro-tor cannot make an heir, for 
heirs are made only by law, or by 
what has the" effect of a law, as a 
senatus-consultum , or an imperial con¬ 
stitution. But when the prtetor gives 
any persons the possession of goods, 
they stand in the place of heirs, and 
are called the possessors of the goods. 
The praetors have als.' devised many 
other orders of persons to whom tho „ 
possession of goods may be granted, 
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moreretur; nam nnguatissiniis frnibus from a wish to ensutfe that no man 
constitutum per legem Thiodecim should die without a successor. In 
Tabularum jus percipiendarum hero- short, the right of succeeding to in- 
ditatum prietor ex bono ot ivquo dila- heritanees, which was confined within 
tavit. veiy narrow limits by the laws of the 

Twehe Tables, has been extended 
by tbe pra’tors in conformity to the 
principles of justice and equity. 

Gai. iii. 18. 25. MM. 

3. Sunt autom bonorum posses- ;3. The testamentary possessions 
siones ex testamento quidem lne: of goods are these. First, that which 
prim a, qua* pm-tentis hbcris datur, is given to children passed over in 
vocaturque contra tabulas ; secunda, the testament; this is called contra 
quant omnibus jure sciiplis heredi- tabulas. Secondly, that which the 
bus prietor polheetur, nieoque oca- pr.vtor promises to all tlmse legally 
tur secundum tabulas. F.t cum de instituted hoiis, and is therefore 
testamentis prius locntus est, ad in- called poswssio secuudam tabulas. 
testatos transit lira iccil: et pnmo After having spohen of theae, In* 
loco suis heredibus, et lis qui ex passes on to intestacies: and first 
edicto pra'toris inter sues connume- lie gives tin? possession of goods, 
rantuv, dat bonovmn possessionem' called unde l then , to the ,\u> hr redes , 
qua* vocatur unde liben; secundo or to tliose who b> the pva torian 
legi^imis heredibus ; tertio decern edict are numbered among the, sui 
person is qnas extranco manumissori heredi s; secondly, to the legal hens; 
pro ferehat. Sunt autem decern per- thirdly, to the ten persons who were 
some ha*: pater mater, avus avia tam preferred to a patron, if a stranger; 
paterni quam materni; item iilius and these ten persons were, a father; 
tilia, nepos neptis tam ex filio quam a mother; a grandfather or graml- 
ex filia ; frater soror, sivo consan- mother, paternal or maternal; a son; 
guinei sunt siu: uterini. (Quarto cog- a daughter; a grandson or grand- 
liatis pr>>ximis, quinto turn quem ex daughter, as well by a daughter as by 
familia, sexto patrono et pationm a son ; a brother or sister, either eon - 
libeiisque eormn et pare.ntilms, sep- sanguine.or uterine. Then, fourthly, 
timo \iro et uxori, octavo cognatis he gave the possession of goods to 
inanunn-isoiis. the nearest coqnati; fifthly, “ turn 

. quem er familia,” to the nearest 

member of the family of the patron ; 
sixthly, to the patron or patroness, 
and to their children and parents ; 
seventhly, to a husband and wife ; 
eighthly, to the rin/nnti of the inami- 
miltor. 

Gai. iii. 20, 27. 30; D. xxxviii. 0. 1. 

The various kinds of possessions of goods may be divided 
according as they were testamentary ( ex testamento) or ah 
mtestato. Undei the first head come the two kinds culled 
contra tabulas and secundum tabulas. 

1 . The possessio contra tabulas was given, as it is said in 
the text, td children passed over in the testament. It was not 
given against the testament of women, as they had no sui 
kcredes. (D. xxxvii. 4. 4. 2.) 

2. The possess to secundum tabulas wus given not only when 
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the testament was in due form and valid, but also when it would 
have had no effect according to the civil law. The praetor gave 
the possession though the testament was defective in form, as, 
for instance, if it contained no familue mancipatio or nuncu¬ 
pation. (Ulp. Reg. 2.8. 6. See 13k. ii. Tit. 10.) The praetor, 
again, only required that the testatqr should have been capable 
of making a testament 4 it the time he made it and at his death, 
without regard to the intermediate time. (See I3k. ii. Tit. 10; 
D. xxxvii. 11. 1. 8.) He permitted the institution of the 
posthumous child of a stranger (see 33k. ii. 13), and would, in 
cases where a gift was conditional, place the heir or legatee in 
possession of the goods while the condition was pending, and 
remove him if the condition was not fulfilled. (D. xxxvii. 
11.5.) _ 

The pjisscssio sec it fid um tabulas was not given until after 
that contra tabulas, that is, not until it was ascertained there 
were no children passed over, or that they lmd made no claim 
within the time fixed by law. (D. xxxvii. 11.2.) 

If there was no testament, the prietor gave the possession 
under one of the following heads: Undo liberi — Unde legi¬ 
tim i—Unde decani persona 1 — Unde cognati—Turn quern ear 
fain ilia—Unde liberi patroni pat ronaque et pa rentes eoritni 
— Unde rir et u.ror—Unde cognati manumissoris. 

These are given in the lext in the order in which they 
occurred in the edict; and those beginning with unde are in 
that form, by a contraction for eg pars edicti unde liberi 
meant it r : unde legitimi rocanhir , &o. 

Four only have reference to the succession of persons of free 
birth : Unde liberi , unde legitimi, unde cognati , unde vir et 
tt.ror. The other four are only applicable to freedmen. 

1. 'Vhopositcssfo unde libeii was given to the sui heredes, 
and those called with them. 

2. That unde legitimi was given to all those who would be the 
heirs of the deceased by law, that is, to those summoned to the 
succession by the law of the Twelve Tables, and those placed 
in the samo rank by subsequent legislation. Turn, quem ei 
heredem esse oporteret, *si intestatus mortuus esset. (D. 
xxxviii. 7. 1.) It included the sui heredes , if they did not 
apply within tho time prescribed to them as sui heredes , the 
agnail, those placed by the constitutions in the rank of agnati, 
the mother under the senatus-consultum Tertullianum , the 
children under the senatus-consultum Orphitianum, and the 
patron and his children as the heredes legitimi of their libertus. 

3. That unde decent person m was given to the ten persons 
mentioned in the text in preference to a stranger who might 
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have emancipated a free person, after having acqftred him in 
mancipio for the purpose of the fictitious sale necessary to 
emancipation. This emancipation made the emancipator the 
patron, and gave him rights of succession, which the prcetor 
postponed by the edict. 

4. The possessio unde cognati created a now class of persons 
interested in the succession by tics of,blood which gave no 
claim except under the edict. The sui heredes and legitimi , if 
they had omitted to come in within the time prescribed to them, 
might come in as cognati. 

5. The possessio turn quem ex- familia was given to the 
nearest member of the family of the patron, in default of the 
sui heredes taking under the unde legitimi. The words are 
an abridgment of part of the edict, “ turn quem ex familia 
patroni proximum oportebit, vocabo? For the two first 
words is read sometimes tanquam, sometimes turn qua; but 
turn quem is much the most intelligible reading. 

6. The possessio unde liberi patroni patronieque et parentes 
eorum was given to the descendants of the patron, whether they 
had been in the power of the patron or not, and to the ascend¬ 
ants, whether the patron had been in their power or not—thus 
going a step beyond the last-mentioned possession, which was 
only given to a person in the family of the patron. This is as 
probable an account as any of the use of this and the last 
possessio : but so little is known respecting them, that we can¬ 
not be certain how they were applied. 

7. The possessio unde vir et uxor gave husband and wife 
reciprocal rights of succession. The only mode in which one 
married, person succeeded by the jus civile to the goods of 
another was when the wife passed into the power of her hus¬ 
band by in nianum conventio. 

8. The possessio unde cognati manumissoris was given to 
all the blood relations of the patron. In the possession given 
exclusively with reference to the goods of freedmen, it was the 
same as with those given alike of the goods of free persons and 
of freedmen; any one who might have applied.for an earlier 
possession might, if he failed to do, so within the prescribed 
time, apply for a later possession, in the terms of which he was 
included. Thus the quem proximum might apply as for the 
possessio unde liberi patroni, &c., and both he and one of tho 
liberi patroni might have applied for that unde cognati tnanu- 
miss or is. 

If there was no one to whom possession of goods could bo 
given, the right to the goods devolved to the people, i. e. in the 
times of the emperors, to the Jiscus. (Si nemo sit, ad quem 
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bonorum possessio pertinere possit, aut sit quidem, sed jus 
suum omiserit , populo bona deferuntur ex lege Julia cadu- 
caria.) (Ulp. Reg. 28. 7.) 


4. Sed eas quidem pratoria intro- 
duxit jurisdietio. A nobis tarnen nihil 
incuriosum prwtermissum est; sed 
nostris constilutionibus omnia cor- 
rigentes, contra tabulas quidem et 
secundum tabulas bonorum posses- 
siones admisimus, utpote necessarias 
constitutas, nee non ab intestato unde 
liberi et unde legitimi bonorum pos- 
sessiones. Quro autem in pnetoris 
edicto quinto loco posita fuerat, id 
est unde decern persons, earn pio 
proposito et compendioso sermone 
supervacuam ostendimus. Cum cnim 
pra-fata bonorum possessio decern 
personas pnvponebat extraneo manu- 
missori, nostra, constitutio quam dc 
ernancipatione liberorurn fecimus, om¬ 
nibus parentibus eisdemquo manu- 
missoribus contracta fklucia manu- 
missionem facerc dcdit, ut ipsa 
manunussio coruni hoc in se habeat 
privilegium, et supervacua fiat supra- 
dicta bonorum possessio. Sublata 
igitur pradata quinta bonorum pos- 
sessione, in gradum ejus sextam 
antea bonorum possessionem in- 
duximus, et quintam fccimus quam 
prietor proximis cognatis pollicetur. 


5. Oumquo antea fuerat septimo 
loco bonorum possessio turn quem ex 
familia, et octavo unde liberi patroni 
patromvque et parentos eorum, 
utramquo per coustitutionem nos- 
tram quam de jure patronatus feei- 
mus, penitus vacuavimus. Cum enim 
ad similitudinem successionis in- 
genuorum, libertinorum successiones 
posuimus, quas usque ad quintum 
tantummodo gradum coaretavimus, 
ut sit aliqua inter ingenuoa et liber- 
tinos differentia, sufflcit cia tarn con¬ 
tra tabulas bonorum possessio quara 
unde legitimi et unde cognati, ex qui- 
bus possunt sun jura vindicare, omni 
scrupulositate et inoxtricabili errore 


4. Such are the possessions of 
goods introduced by the prastor’s 
authority. We ourselves, who h‘(we 
passed over nothing negligently, but 
have wished to amend everything, 
have admitted by our constitutions 
as indispensably necessary, the pos¬ 
session of goods contra tabulas and 
secundum tabulas , and also the pos¬ 
sessions ah intestato, called unde liberi 
and unde le.jitimi ; but with a kind 
intention, and in a few words, we 
have shown, that the possession 
called unde dccem person<e, which held 
the fifth place in the prajtox’s edict, 
was superfluous; for ten kinds of 
persons were therein preferred to a 
patron if a stranger; but by our 
constitution on tho subject of the 
emancipation of children, parents 
themselves are the mnnumittors^of 
their children, as if under a fiduciary 
contract, which has now become an 
understood part of the manumission, 
so that this privilege belongs neces¬ 
sarily to the manumission they go 
through, and the possession unde 
dccem persona is now useless. Wfe 
have suppressed it therefore, and, 
putting the sixth in its place, have 
now made that the fifth, by which 
the praetor gives the succession to 
the nearest cognati . 

5. As to the possession turn,quem 
ex familia , formerly in the seventh 
place, and the possession unde liberi 
patroni patromeque , et parenles eorum, 
in the eighth, we have now annulled 
them both by our constitution con¬ 
cerning tho right of patronage. And 
having made the successions of liber- 
tini like those of ingenui , except that 
we have limited the former to the fifth 
degree, so that there may still remain 
some difference between them, we 
think, that the possessions contra 
tabulas, unde legitimi, and unde cog¬ 
nati may suffice for the ingenui to 
vindicate their rights; all the subtle 
and intricate niceties of those two 
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istarum dtiarum bonorum posses- kinds of possessions, turn quern ex 
sionum resoluto. fum'tha and mule pulroni, being done 

away with. 

6. Aliam vero bonorum posses- (>. The other possession of goods, 

sionem cpite unde vir et u\or appella- called vu- </ near, which held the 
tor, et nono loco inter stores bono- ninth place among the ancient pos- 
rum possessiones posita I'uerat, ot in sessions, we have preserved in full 
sito vigore servavimus, et altioro loco, force, and have given it a higher place, 

id est sexto, earn posuiraus : deeima namely, the sixth. The tenth of the 

veteri bonorum possossione, qua' erat, ancient, possessions, called mule c»</- 

unde cognati inanumissoris, propter mitt mmimuissoris, lias been deservedly 

cans as enarratas merito sublata, ut abolished for reasons already given ; 
sex tantummodo bonorum posses- and there now, therefore, remain in 
siones ordinaria* permaneant suo force only six ordinary possessions of 
vigore pollcntes. goods. 

7. Septima eas secuta, quam op- 7. To these a seventh possession 

tiriia ratione pnvtores introduxerunt: has been added, which the pnrtors 

novissime enim promittitur edicto iis have most properly introduced. For 

etiam bonorum possessio, quibus ut by the last disposition of the edict, 

ddtnr, lege vel sonatus-consullo vel po->s.‘SMon of goods is promised to 

constitutione conipreliensum est. all those to whom it is given by any 

Quam neque bonorum posscssionibus law, seimtus-eonsnltum^or constitution, 
qufe ah intestato veniunt, neque iis The prador has not positively limn 
quai ex testamento sunt, pmdor sta- bered this possession of goods either 

bili jure connumcravit; sod quasi with the possessions of the goods of 

ul#mum et extramdinarium auvi- intestates, or of persons who have 
lium, prout res exigit, accommodavit, made a testament; hut lias given it, 
scilicet iis qui ex legihns, senatus- according to the exigence of the case, 
consultis constitutionihusve princi- as the last and extraordinary resource 
pmn ex novo jure, vel ex testamento of those who are called to the sueeos- 
vel ab intestato, veniunt. sions of intestates, or under a testa¬ 

ment by.any particular law, snintus- 
consul!um, or, hi later times, by an 
imperial constitution. 

D. xxxviii. 14. 1, pr. and 2. 

The difference between the possessio quibus ut tie fur, let/e 
vel senatus-consulto vel constitutione comprehensum est, or, 
ns it was sometimes called, the possessio turn quibus ex lat/ibus 
(Theoph. Paraphr.), and the possessio unde teqilimi, was, 
that the first was given when the law, &c., expressly declared 
that the possession of goods was to be given ; tho latter when 
the law, &c., gave the her edit as, and the pnetor gave the pos¬ 
sessio. It was, for instance, by means of the possession uti ex 
lepibus , that the patron took concurrently with the children of 
the libertus, by virtue of the lex Papia Poppwa. 

8. Cum igitur plures species sue- 8. The pruetor, having thus intro- 
cessionum pry tor introduxisset, eas- duced and arranged in order many 

que per ordinem disposuisset, et in kinds of successions, and as persons 

ttnaquaque specie succession^ siepe in different degrees of relationship 

pittres extent dispari gradu persona;; are often found in the same place with 
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ne actiones ereditorum difforrentur, regard "to the succession, thought At 
si;<1 haberent quo* convonirent, et no to limit a certain time for demanding 
facile in possessionem honornni do- the possession of goods, that the 
functi mitterentur, et eo modo sibi actions of creditors might not be 
consulerent, idco pelendie bonorum delayed, but tliere might be a proper 
possession! certain tompus prtrlinivit. person againsfwhoin to bring them, 
Liberia itaque et parentibus tam na- and that the creditors might not pos- 
turalihiis ipiam adoptivis in petenda sess themselves of the effects of the 
bonorum possession© nnni spntium, deceased too easily, and consult solely 
ceteris centum dicium dedit. their own advantage ; the pr.etor 

therefore! fixed a certain time within 
which the possession of the goods 
was to be demanded, if at all. To 
parents and children, whether natu¬ 
ral or adopted, he allowed one year, 
within which they must either accept 
or refuse the possession. To all 
other persons, agnuti or cognuti, ho 
allows only a hundred days. 

, ft 

1). \uviii, 0. 1 y pr. and 12. 

* 

'Lite specie* succcssionum correspond to the different pos¬ 
sess tones. 

!). Et si infra hoc tompus aliquis ' 9. And if any person entitled do 
bonorum possessionem non petioiit, not claim possession within the time 

ejnsdom grad us personis accrescit; limited, lus right of possession ac- 

vel si nemo sit deiuceps, ceteris bo- ernes first to those in the same de- 

norum possessionem perinde ex sue- gree watli himself; and if there be 

cessoiio edicto pollicelur, nc si is qui none, the pry-tor, by the successory 

pnveedebat ex eo numoro non asset, edict, gives the possession to the 

Si quis itaque delatam siln bonorum ngxt degree, exactly as if he who pre- 

possessionemrepudiavorit,non quous- ceded had no claim at all. If a man 

quo tempus bonorum possessioni refuse the possession of goods when 

prmfinitum excesserit, expectatur; it is open to him, there is no neees- 

sed statim ceteri ex codem edieto ad • sity to wait until the time limited is 
nnttuntuv. In petenda autem bono- expired, but the next in succession 
rum possessione dies utiles singuli are instantly admitted under the same 
considerantur. edict. In reckoning tlie time allowed 

for applications for tho possession 
of goods, we only count those days 
which are utiles. 

D. xxxvii. 1. 0. 9; T). xxxvii. 1 4. 5; L>. xxxviii. 9. 1. 0. 8. 10; 

I). xxxviii. 1T>. 2. 

• 

10. Sod beno antcriores principes It). Former emperors have wisely 
et liuie cmisiv providerunt, no quis provided that no person need trouble 
pro petenda bonorum possessione cu- himself to make an express demand 
ret; sed quocurnqne niodn, si admit- of the possession of goods; for, if he 
teutis earn indicium intra statuta has in any manner signified within 
tarn on tempera ostenderit, plenum the appointed time his wish to accept 
habeat earum bcneficium. the succession, lie shall enjoy the full 

benefit of it. 

(!. vi. 9. 8, 9. 

Only those dies were considered utiles which were subse- 
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quenfc to the person entitled to the possession being aware of 
his right, and which were not days on which magistrates did 
not transact business ( dies nefasti). Demand of possession 
was to be made before a magistrate, that is, before the preetor 
in the city, and th e prases in the province ; for the possession 
did not devolve, like the hereditas , by course of law, but 
had to be expressly asked for within a prescribed time. A 
particular formality in the terms of the demand was held 
necessary, the applicant having to say, “ da mihi hanc 
bonorum possessionem ’’ (Theoph. Paraphr.), until a con¬ 
stitution of the Emperor Constantius (C. vi. 9. 9) permitted 
the application to be made in any terms, and before any 
magistrate, and ^another constitution excused those whom 
ignorance of what was the proper course, Or whom absence 
prevented from making an application. (Ood. 0. 9. 8.) In 
^ie time of Justinian there was no application before a magis¬ 
trate ; any act that manifested the wish to have the possession 
was enough. 

Sometimes the possession of goods, was said to be given sine 
re. (Gal. iii. 35 ; Ulp. Reg. 28. 13.) The possession might 
be claimed, in many cases, by persons who were entitled to 
•enter on the inheritance as heirs under the civil law. If theso 
persons entered on the inheritance without demanding posses¬ 
sion of the goods, the right to this possession devolved, at the 
expiration of the time in which they might have claimed it, to 
the next class entitled to it. , But if the person standing next 
in the order of pruetorian succession demanded the possession 
in such a case, he received it, hut only sine re, i. e. he was 
placed in the legal position of possessor of the goods, but did 
not really have any share in those goods which formed the 
inheritance of the heir under the Civil law. 


As we have now finished the subject of successions ab intes- 
tato, as treated of in the Institutes, and seen the system pre¬ 
vailing when the Institutes were. published, this is the most 
natural place to “notice briefly the complete change introduced 
by the 118th and 127th Novels, which were issued respectively 
in the years 543 and 547. By this sweeping change, the dif¬ 
ference between the possessio, bonorum mid the hereditas , and 
that between agnati and cognati, was entirely suppressed, and 
three orders ^f succession were created; the first, that of de¬ 
scendants ; the second, that of ascendants; the third, that of 
collaterals. (I.) The descendants succeeded, whether emanci¬ 
pated or not, and whether adoptive or natural, to the exclusion 
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of all other relations, and without distinction of sex or degree.- 
When they were in the first degree, they shared the inheritance 
per capita; when in the second, they shared it per stirpes. 
(2.) If there were no descendants, the succession belonged to 
the ascendants, except that, when there were brothers or sisters 
of the whole blood, the ascendants shared the inheritance with 
them, each person who had a claim to .succeed taking an equal 
share. When there were no such brothers or sisters, the nearest 
ascendant took, excluding the more remote; if two or more 
ascendants of the same degree were not in the same line, that 
is, were partly in the paternal, partly in the maternal lino, then 
the ascendants of one line took one-half, and the ascendants of 
the other took the other half, although there might be more of 
the same degree in one line than in the other. (3.) If there 
were no ascendants, then came, first, brothers and sisters of the 
whole blood, then brothers and sisters of the half blood, no dia* 
tinction being made between consanguinei, ce, and uterini , <e. 
The children of a deceased brother or sister were allowed to 
represent their deceased parent, and to receive the share that 
parents would have received; but the grandchildren of a brother 
pr sister were not allowed to represent their grandfather or 
grandmother. If there were no brothers and sisters, or children 
of brothers and sisters, the nearest relation, in whatever degree, 
succeeded; if there were several in the same degree, they shared 
the inheritance per capita. 


Tit. X. DE ACQUISITIONS PER ARROG ATIONEM. 


Est et alterius generis per univer- 
Bitntem successio, qua? neque lege 
Duodecim Tabularum, neque prictoris 
edicto, sod eo jure quod consensu 
receptura est, introducta est. 


There is also another kind of uni¬ 
versal succession, introduced neither 
hy the law of the Twelve. Tables, nor 
by the edict of the praetor, but by 
the law which rests on general con¬ 
sent. 


Gai. iii. 82. 

We now pass to other modes of acquiring per universitatem. 
And the first is that of arrogation. 

1. Ecce enim, cum paterfamilias 1. For if the father of a family 
sese in arrogationem dat, omnes res gives himself in arrogation, hi# pro- 
ejus corporales et incorporales, quae- perty corporeal or incorporeal, and 
que ei debitje sunt, arrogatori antea. the .debts due to hi^k, were formerly 
quidem pleno jure acquirebantur, acquired in full ownership by the 
exceptis iis qutn per capitis deminu- arrogator, with*Jtbe. exception only of 
tionem pereunt, qualessunt operarum those things which weiv* extinguished 
obligationes et jus agnationis. Usus by the capitis deminutio, as the obli- 
etenini et usnsfructus licet his antea gation- of services arid l.ho rights of 
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connumerabantur, attamen capitis agnation. Formerly, use and usufruct 
deminutione minima eos tolli nostra were numbered among these, but one 
probibuit constitutio. of our constitutions prevents their 

extinction by the minima dcminulio. 

* Gai. iii. 82, 88; C. iii. 38. 10, pr. and 1, 2. 

Gaius remarks that the property of the wife who passed in 
manum iriri was acquired by her husband exactly as fully as 
that of the paterfamilias was by the person who arrogated him. 
Everything belonging to them passed to the husband or arro- 
gator, except only those things which were ipso facto destroyed 
by the change of status, as, for example, the services* due 
from the freedman to the patron, operarum obligationes, were 
dile to him personally, and wore no longer due if the patron 
passed into the power of another. The ties of agnation were 
also lost by tho change of status, as the person arrogated 
passed out of his civil family. 


2. Nunc autfem nos eamdem acqui- 
sitionem qmc per arrogationem liebat, 
coarctavimus ad similitudinem natu- 
ralium parentium ; nihil etenim aliud, 
nisi tantummodo ususfructus, tain 
naturahbus pafcribus quam adoptivis 
per liliosfarnilias acquiritur in iis re¬ 
bus qua) extrinsecus filiis obveniunt, 
domiino eis integro servato. Mortuo 
autem filio arrogato in adoptiva fami- 
lia, etiam dominium ejus ad arroga- 
torem pertransit, nisi supersint alia; 
personne qua; cx constitutione nostra 
patrem, in iis qua; acquiri non pos- 
sunt, antecedunt. 


2. .At the present day acquisitions 
by arrogation arc restrained within 
the same limits as acquisitions by 
natural parents. Neither natural no* 
adoptive parents now acquire any¬ 
thing but the usufruct of those things 
which come to their children from 
any extraneous source, the children 
still retaining the dominium. But, 
if an arrogated son die in his adop¬ 
tive family, then the property also 
will pass to the arrogator, provided 
there exist none of those persons 
who, by our constitution, are pre¬ 
ferred to the father in the succession 
of those things, which cannot bo ac¬ 
quired for him. 


C. vi. 01. 0; C. vi. 89. 11. 

See Bk. ii. Tit. 9. 1. 


3. Sed ex diverso, pro eo quod is 
debuit qui se in adoptioqem dedit, 
ipso qtlidem jure arrogator non tene- 
tur, sed nomine filii convenielur; et 
Bi noluerit eum defendere, permitti- 
tur creditoribus per competentes nos¬ 
tros magistrate bona qua* ejus cum 
usufruntu futura fuissent, si se alieno 
juri non subjecisset, possidero et legi- 
tiifio modo ea disponere. 


3. On the other hand, an arrogator 
is not directly bound to satisfy the 
debts of his adopted son, but he may 
be sued in his son’s name; and if ha 
refuse to answer for his son, then the 
creditors'may, by order of the proper 
magistrates, seize upon and sell in 
the manner prescribed by law those 
goods, of which the usufruct, as well 
as the property, would have been in 
the debtor,'if he had not .made him¬ 
self subject to the power of another. 


Gai. iii. 84. 
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The arrogator succeeded to all the rights of action for debt 
which the person arrogated had, but not to the debts. For the 
arrogator was in the position of. a father, who was not bound 
by the obligations of a son. But the property of the arrogated 
son was held answerable for the debts, and the prastor gave the 
creditors a utilis actio against the son, in whose name the 
arrogator was thus sued. 


Tit. XI. DE EO CUI LIBERTATIS CAUSA BONA 

ADDICUNTUR. 


Accessit novug casus successions 
ox conslitutione divi Marci : nam si 
ii qui libertatem acceperunt a domino 
in testamonto ex quo non aditur lie- 
reditas, vclint bona silri addici Jiber- 
tatum conservandarum causa, audi- 
untur. 


A new species of succession has. 
been added by the constitution of the 
Emperor Marcus Aurelius. For, if 
those slaves, to whom freedom has 
been given by the testament of their 
master, under which testament no 
one will accept the inheritance, wish 
that the property should be adjudged 
to them, in order that effect may be 
given to the disposition for their 
enfranchisement, tboir request is 
granted. 


I), xl. 4. GO, pr. and 1. 

If no heres ex testa men to accepted the inheritance, it de¬ 
volved to the heredes ab intestate, and if no hares ah intestate 
accepted it, it devolved to the Jiscus ; if the Jiscus would not 
accept it, the creditors could have the goods of tho deceased 
sold for their benefit. But if the deceased had by testament or 
codicil given freedom to any slaves, then, after the inheritance 
had been successively rejected by the heredes ex testamento, 
the heredes ab intestato, and the Jiscus , application might be 
made to have the goods given up to the applicant instead of 
being sold by the creditors, the applicant undertaking to 
enfranchise the slaves, and to satisfy the creditors. If tho 
inheritance was accepted by hny heir, or jf there were no slaves 
to whom the deceased had left their liberty*, then this addictio 
could not tako place. 

Gaius makes no mention of this mode of acquisition per 
universitatem , a circumstance used to fix his date, as showing 
that he wrote before tho time when Marcus Aurelius issued the 
rescript contained in the next paragraph. 

1. Et itft divi Marci rescripto ad 1. Such is the effect of a rescript 
Popilium Rufum continctur. Verba addressed by the Emperor Marcus to 
rescripti ita se habent: “ Si Virginio Pompilius Rufus, in the following 
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Valenti, qui tostamento suo liberta- 
tem quibusdam adscripsit, nemine 
successore ab intestate existcntc, in 
ea causa bona ejus esse cooperunt ut 
veniri debeant, is cujus de ea re notio 
est, aditus rationem dcsidorii tui lm- 
bebit: ut libertaturn, lam earum qua' 
directo quam earum qua' per speeiem 
fideieominissi relictre sunt, tuendaruin 
gratia addioantur tibi, si idonce cre- 
ditori bus caveris de solido quod cui- 
que debetur solvendo. Et ii quidem 
quibus directa libertns data e^t, per 

inde liberi erunt ac si hereditas adita 

• 

essot; ii autem quos lieres manu- 
mittere rogatus est, a te hbertatem 
consequontur: ita ut, si non alia con- 
ditione \e.lis bona tibi addict, quam 
ut etiam qui directo Hbertatem acce- 
perunt, tui liberti fiant; nam lmic 
etiam voluntati tine, si ii quorum de 
statu agitur cousentiant, auctoritatem 
nostram accommodamus. Et no 
hujns rescriptiouis nostra’ emolumen- 
tum alia ratione irritum fiat, si fiscus 
bona agnoscere voluerit, et ii qui re¬ 
bus nostris atteudimt, scient com- 
Wiodo pecuniario pra'fcrendam liber- 
tatis causam, et ita bona cogenda ut 
libcrtas lis salva sit, qui cam adipisci 
potuerunt si hereditas ex tostamento 
adita esset.” 


terms : “ If the estate of Virginius 
Valcns, who by testament lias given 
their freedom to certain slaves, must 
necessarily be sold, there being no 
successor ab intestato, then the ma¬ 
gistrate who lias the cognizance of 
the affair eh all upon application at¬ 
tend to your request, that, for the 
sake of preserving the liberty of those 
to whom it was given, either directly 
or by a Jidriconnmssinn, the estate of 
the deceased may be adjudged to you, 
on condition.Unit jou give good se¬ 
curity to the creditors that their 
claims shall be satisfied ill full. And 
all tho«o, to whom freedom was 
given directly, shall then become 
fret', exactly as if the inheritance bad 
been entered upon ; but those whom 
the heir was ordered to manumit 
shall obtain their freedom from jou 
only. However, if you do not wish 
that the goods of the deceased should 
be adjudged to you on any other con¬ 
dition than that those slaves also 
who received their liberty directly by 
testament shall become your freed- 
nien, and if those who are to receive 
their freedom agree to this, \ie urc 
bulling that your wishes in this re¬ 
spect shall he complied with. And, 
lest you should lose the benefit of 
this our rescript in another way, 
namely by the property being seized 
on behalf of the imperial treasury, 
he'it known to the officers of our 
revenue, that the gift of liberty is to 
be attended to more than our pecu¬ 
niary advantage; and seizure shall 
he made of the property in such a 
way as to preserve the freedom of 
those who would have been in a situa- 
tion to obtain it, had the inheritance 
been entered on under the testa¬ 
ment.” 


D. xl. 5. 2, and 4. 8. 11, 12. 17. 

By a constitution of Gordian, it was declared that the rescript 
of Marcus Aurelius extended to cases in which a stranger, and 
not one of the slaves of the deceased, applied for the addiction. 
(Cod. vii. 2. 0.) 

When the inheritance was not rejected, but accepted by the 
hereden ab intestato or by the //a whs, the Jiscus, so far as re¬ 
gards the enfranchisement of the slaves, was placed, by tho 
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kilter part of this rescript in a different position from that 
which was occupied by the heretics ab in tesla to; whichever ac¬ 
cepted it, the addictio could not take place, but the Jiscus was 
ordered to fulfil tho wishes of the deceased, while the he redes 
ab intestato were at liberty to disregard them. 

‘2. Hoc rescripto subventum est et 2. This rescript is meant to favour 
liherlatilms et dei'uuclis, ne bona both tho gift of liberty and also tho 
oni'iim a cmlitoribus possideantur et deceased testator, whose effects it 
voneant. Ortc si fueriut hac do prevents being seized and sold by 
enusa bona addicta, cessat, bonorum creditors: for, of course, when goods 
\enditio: extitit cnim defuncti de- arc thus adjudged, in order that 
feasor, et qnidein idoneus, qui do liberty may be preserved, there can- 
solido creditonlms ca\et. not be a sale by creditors, for there 

is some one to answer for the de¬ 
ceased, who is solvent, and gives 
security to the creditors for the full 
satisfaction of their claims. 

1). xlii. 4. 2, and 5. 3. 

3. In primis hoc rescriplum toties 3. This rescript is applicable when- 

locmn hahet, quoties iestamento li- ever freedom is conferred by testa- 

bortntes dul:o sunt. Quid ergo si ment. But, what if a master die 

ijuis intestates decedens codicillis intestate, having bequeathed freedom 
Illicitates dederit, ncque aditu sit ab to liis slaves by codicils, and the in 
intestato horeditas ? favor constituti- lieritancc ab intestato be not entered 
onis dobebit locum habere, f’erte si upon? The benefit of tlie constitution 
teslatus dccedut, et codicillis dederit shall extend to this case ; of course, 
libcrlatom, competere cam nemini if tlie deceased die testate, freedom 
dubium est. given by codicils is effectual. 

D. xl. 5. 2. 

4. Tune enim constitutioni locum 4. The words of the constitution 

esse verba osteudunt, cum nemo show, that it is then in force, when 

successor ah intestato existat; ergo there is no successor ab intestato. 

quarndiu iucertnm erit utrum existat Therefore, as long as it remains 
an non, cessabit eonstitutio. Si cor- doubtful, whether there be or be not 
turn esse cmperil neminem extare, a successor, the constitution is not 
tunc erit constitutioni locus. applicable; but when it is certain 

that ho one will enter upon the suc¬ 
cession, it then tabes effect. 

D. xl. 5. 4. 

5. Si is qui in integrum restitui 5. If a person who has a right to 

potest, abstinucrit se ab hereditate, be placed again in exactly tlie posi- 
quamvis potest in integrum restitui, tion he once held, should abstain 
potest adruitti eonstitutio ct bonorum from taking the inheritance, here too 
addictio fieri. Quid ergo si, post ad- the constitution is applicable, and an 
dictionem libertntum conservandarum adjudication of the goods may be 
causa factarn, in integrum sit resti- made. Supposing then, after an ad- 
tutus ? IJtique non erit dicendum judication has been made for the 
revoeari libertates, quee semel com- sake of preserving liberty, tho heir 
peticrunt. is restored to Ids former position ; 

still the freedom is .tot to be revoked, 
since has been once gained. 
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I). xl. 5. 1. 1, 2. 

The case most likely to have raised a doubt was that of a 
minor under 25 years, who was heres ah intestato . If he 
bad accepted the inheritance at once, he would have taken it 
without any of the burdens, such as gifts of liberty, with which 
it was charged by the testament. But if he refused to accept 
it, and the slaves were enfranchised by addiction being granted, 
then when the minor attained the age of 25, and was entitled 
to the restitutio in integrum , was the freedom gained by tho 
slaves to be revoked? Justinian says, undoubtedly not. The 
inheritance would be restored to the minor, but liberty onco 
given could not be taken away again. 


0. Hrec constitutio libertntum tuen- 
darum causa introducta est; ergo si 
libertates nulla} sunt data-, cessat 
constitutio. Quid ergo si vivus de- 
derit libertates, vel mortis causa, et 
no de hoc quieratur utrum in fraudem 
creditorum an non i'aetum sit, ideirco 
velint si hi addici bona, an audicmli 
sunt? Kt magis cst at audiri de- 
beant, et.-ji deheiant verba constitu¬ 
tion^. 


Sec Bk. i. Tit. 6. 

7. Sed cum multas divisionos ejus- 
modreonstitutioni deesse perspex imus, 
lata est a nobis plenissima constitutio, 
in qua mult a; species collatie sunt, 
quibus jus hujusmodi succession^ 
plenissimurn est effectual: quas ex 
ipsa lectione constitutiouis potest 
quis cognoscere. 


0. This constitution was intended 
to make gifts of liberty effectual; 
and, therefore, when freedom is not 
given, the constitution is not appli¬ 
cable. Suppose, then, a master has 
given freedom to his slaves either 
inter vivos- or mortis causa, and to 
prevent any question arising whether 
tho creditors have boon defrauded, 
the slaves intended to be enfran¬ 
chised should petition, that the goods 
of the deceased may be adjudged to 
them; is this to be allowed? And 
we think that we ought, on the whole, 
to say that it is, although the consti¬ 
tution is silent on the point. 


7. Perceiving that the constitution 
was deficient in many respects, we 
have published a very complete con¬ 
stitution* containing many provisions, 
which complete the legislation on this 
kind of succession, and which may 
be easily learnt by reading the con¬ 
stitution itself. 


C. vii. 2. 15, pr. 1, and foil. 


Tit. XII. DE SUCCESSIONIBUS SUBLATIS, QU.E 
EIEBANT BE 11 BONOKUM VENDITIONEM, ET 
EX SENATUS-CONSULTO CLAUDIANO. 

Li rant ante pra.dictam successionem There were formerly many other 
o]itn et elite per univorsitatem sue- kinds of universal succession prior 
oessiones. qualis fuerat bonorum to that of which we have just spoken ; 
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such was the sale of goods which 
was employed to sell with number¬ 
less formalities the goods of debtors. 
It continued as long as the judicia 
ordinuria were in use; hut, afterwards, 
when the indicia exlraordinaria were 
adoptod, the sale of goods passed 
away with Iho judicia ordinaria. Cre 
ditors can now do no more than pos¬ 
sess themselves of the goods of their 
debtors by order of a judge, and dis¬ 
pose of them as they think proper. 
This subject will be found treated of 
more at length in the larger work of 
the Digest. 

Dai. iii. 77-ftl ; D. xlii. 5; C. vii. 72. !). 

This bonorum emptio per universitatem was a sale or trans¬ 
fer of the entire property of Irtie debtor to the person who, in 
consideration of receiving it, would undertake to pay the largest 
proportion of the claims of the creditors. The creditors might 
apply for permission to have the goods sold in this way, not 
only when the debtor was dead, but (1) when he fraudulently 
hid himself, so that he could not be summoned before the 
magistrate, or (2) when he was absent, and no one appeared to 
defend his cause, or (3) if, after having been condemned, bo 
did not satisfy the claims of the creditors within the time 
allowed by law, or (4) if he had made a cessio bonorum, i. e. 
lmd himself abandoned all. his property to his creditors, as he 
was allowed to do by the lex Julia. (Gai. iii. 78.) The 
creditors were first placed in possession of the property, and 
this possession was continued during thirty days if the debtor 
were alive, and during fifteen if he were dead. They then 
announced the intended sale by libelli; and, by direction of tlie 
printer, they chose one of their own body to conduct the busi¬ 
ness for them, lie was called the magister , and received the 
proposals of tlioso who wished to make an offer for the goods 
of the deceased. After a certain delay the creditors came again 
before the prietor, who directed them to fix the terms on which 
they finally consented to the transfer. Tlio goods of the debtor, 
though not the Quiritarian ownership in them, were then trans¬ 
ferred to the person whose offer they decided on accepting, and 
this person, termed the bonorum emptor , stepped into the place 
of the debtor, and might sue and he sued exactly as the debtor 
might have been. (Theoph. Par .; Gai. iii. 77. 80.) 

Judicia ordinaria, exlraordinaria . (See Jntrod. eeo. 1P9.) 

1. Erat et ex senatus-oonsulto 1. Thera was also, by virtue of the 
Olaudiano miserabilis per universi- senalus-consultum > * laudianum , another 


emptio, qurc tie bom's debitoris ven- 
dondis, per multas ambages fuerat 
introducta, et tunc locum habebat 
quando judicia ordinaria in usu fue- 
runt. Sed cum extraordinariis judi- 
eiia posteritas usa est, ideo cum ipsis 
ordin ariis judiciis etiam bonorum 
venditiones expiraverunt. Et tan- 
tummodo crediloribus datur officio 
judicia bona possidere, et prout utile 
eis \isuni fuent ea disponero : quod 
ex latimibus Digcstoruin libris per- 
fectius apparebit. 
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tatem acquisilio, cum libera mulier 
servili amore bacchata ipsarn liber- 
tatem per senatus- consultum araitte- 
bat, et cum libertate substantiam. 
Quod indignum nostris teniporibus 
esse existimantes, et a nostra civitate 
deleri, et non inseri nostris Digestis 
concessinius. 


most'wretched method of universal 
acquisition per universitnfem ; when a 
freewomnn indulged her passion for 
a slave, and lost her freedom under 
this setiatus-consuUiim, and with her 
freedom her estate. This was, in 
our opinion, unworthy of our age, 
and we liavo therefore abolished it 
in our empire, and forbidden it to be 
inserted in the Digest. 


Dai. i. H4. 01. ICO; C. vii. 24. 

There could be no marriage between a slave and a free per¬ 
son. If, therefore a woman born free lived with a slave in 
con tuber nio , this was thought so disgraceful to her, that if the 
master of the slave complained she was liable to the punish¬ 
ment mentioned in the text. The strong expression, “ servih 
amove bacchata” must not bg taken as indicating anything 
more than cohabitation with a slave. If the woman was a frecd- 
woman who thus lived with a slave, she became again the slave 
of her patron, if he had not known of, and assented to, her 
conduct, and the slave of the master of the slave with whom 
she lived, if the patron had been aware of how she was living. 
(Paul. Sent. 2. 21; Gai. i. 84-91. 160; see also Tacit. Annul. 
xii. 53.) 


Tit. XIII. BE OBLIGATIONIBUS. 


Nunc transeamus ad obligationes. Let us now pass to obligations. An 
Obligatio est* juris vinculum, quo obligation is a tie of law, which binds 
• necessitate astringimur alicujus sol- us, according to the rules of our civil 
vend re rei secundum nostra* civitatis law, to render something, 
jura. 

T). xliv. 7. 3. 

We now pass to obligations. Having finished the subject of 
rights over things, and of the modes by which they are acquired, 
we now pass to rights against particular persons, expressed 
very inaccurately in later Latin by the term jura ad rent. (See 
Introd. sec. 61.) These rights are those which we have against 
some one or more particular persons, as opposed to the general 
rights, such as that of having the secure enjoyment of our 
property, which we have against all mankind. (See Introd. 61.) 
The indirect effect of rights against particular persons is, that 
we have a thing done for, or given to us, and lienee, the jus, or 
right, was said to be ad rem ; but the res was only the ultimate 
result, not the immediate object, of the right against the parti- 
.lar person. 
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Obligations are placed in the Institutes between the subject 
of things and the subject of actions; and as in Bk. i. 3, pr. it 
is said that the whole of private law relates to persons, things, 
and actions, it has been questioned whether obligations are 
meant to be included under things or actions. Theophilus 
understood them to be included under actions, as we see by his 
paraphrase on this Title, and on the fJth Title of the Fourth 
Book, but it is evident that Gaius, from whom Justinian borrows 
the arrangement, meant obligations to come under the discus¬ 
sion of res : otherwise, as Savigny remarks ( System deft heut'. 
rom. Iiechts. Bk. ii. ch. 1), we must consider the part specially 
relating to actions as a subsidiary part of the portion com¬ 
mencing with obligations, which is contradicted by the mode in 
which Gains treats of the subject of actions. The subject of 
obligations does not properly fall under res or act tones, and it 
was from feeling this that Gaius placed it between the two, 
although his division of law obliged him to rank it under one 
or the other. He could not, consistently with this division, 
place obligations in his system according to their nature, and 
lie preferred to consider them with reference to their ultimate 
result (res) rather than with reference to the mode by which 
the law secured this result (actio). The incorrectness of such 
a mode of treating obligations, and the inaccuracy of the 
expression jus ad ran, is evident when we consider that the 
actio did not really give the res which was the subject of the 
obligation, but only a pecuniary equivalent. 

Unless an'action could be brought to enforce an obligation, 
the obligation had no legal validity, and hence the text says,* 
astringimur secundum nostra: civitatis jura , It is by having 
an action attached to it that an obligation, properly so called, a 
civil obligation, is distinguished -from a natural obligation, 
which, however clearly it may be recognized as a part of man’s 
duty, yet is not made compulsory by having an action to 
enforce it. Natural obligations were not, however,'considered 
as entirely out of the pale of Roman,law. For though no action 
could be brought to enforce them, yot they might furnish an 
exception, i.e. a ground of defence (sec Introd. sec.*104), and 
anything paid in fulfilment of them could not be repovered. 
(D. xii. C. 19.) An action is so necessary a complement of a 
civil obligation, that in treating of an obligation, it is necessary 
to inquire what species of action is proper to it; and hence, in 
the Digest, obligations and actions are treated of in the same 
Title, (xliv. 7. de obligationibus et actionibus.) 

'Fhe text says we are bound necessitate alicujus solcendie 
rci ; solvere is used as a general expression for the fulfilment 
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of an obligation. The three words, dare, facere, pr restore (D. 
xliv. 7. 8), all hero included in solvere, were used to embraco 
all the possible duties an obligation could create. Either the 
person bound by the obligation was obliged dare, i. e. to give 
the absolute ownership of a thing; or facer e , i. e. to do, or not 
to do, some act; or prrestare, i.e. to provide, or furnish, any 
advantage or thing, the yielding which could not be included 
in the limited sense of the word dare. 

Obligatio is properly,- as the text expresses it, a vinculum, a 
special tie between two or more particular persons; but it is 
also used to express the right thus gained (D. xii. '2. 9. 8), the 
duty thus owed (D. L. 16. 21), and also the mode by which 
the tie is created, being used as equivalent to contractus. (D. 
v. 1. 20.) 


1. Omnium nutem ob’igationum 
summa divisio in duo genera dedu- 
citur; natnque aut civiles sunt ant 
praetorise. Civiles sunt, qua) nut legi- 
bus constitute aut certe jure civili 
comprobatas sunt. Prietoriifi sunt, 
quas praetor ex sua jurisdictione con- 
stituit, quin etiam honoraria) vocan- 
tur. 


1. The principal division of obli¬ 
gations is into two kinds, civil and 
pra-torian. Civil obligations are those 
constituted by the laws, or, at least, 
recognized by the civil law. Prieto- 
rian obligations are those which the 
pra*t,or lias established by his own 
authority; they are also called hono¬ 
rary. 


D. xliv. 7. 59. 


This division of obligations is based upon the difference of 
the sources, from which the actions given to enforce them were 
derived, the obligatio cirilis being enforced by ft civil action, 
tli e preetoria obligatio being enforced by a praetorian action. 

Legibus constitute, i. e. their force springing from the strict 
civil law of Rome, jure civili comproba'tre, i e. originally be¬ 
longing to the law of nations, but subsequently admitted into, 
and Confirmed by, the civil law. The expression secundum 
nostra ? civitatis jura in the last paragraph included both the 
civil and the prmtorian law. If wo use civilis not as opposed to 
praUorius , but as meaning “ municipal,” i. e. belonging to the 
particular state, all obligations derived tlieir force from the jus 
civile, as they are only binding, because, under the system of 
Roman law, an action was attached to them. 

2. Sequens divisio in quatuor spe- . 2. A further division separates 

cies deducitnr: aut enirn ex contractu them into four kinds, for they arise 
sunt, aut quasi ex contractu, aut ex ex contractu or quasi ex contractu, ex 
malefieio, aut quasi ex maleficio. malejicio or quasi ex malejicia. Let 
Prius est ut de iis quae ex contractu uq first treat of those which arise 
sunt, dispiciamus : harum toque qua- from a contract; which again are 
tuor sunt species; aut enim re con- divided into four kinds, according as 
trahuntur aut verbis aut literis aut they are formed by the thing, by 
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consensu, de quibus singulis dispi- word of mouth, by writing, or by 
ciamus. consent. Let us examine each kind 

separately. 

Gai. iii.* 88, 89. 

Gfiius says (iii. 88), omnis obligatio vel ex contractu nas- 
citur, vel ex delicto; and adds, in a passage given in the Digest 
(xliv. 7. 1), aut proprio quodam jure ex variis causarum 
ji(juris, wliicli latter words includo the various cases of obliga¬ 
tions not properly belonging to either of the two heads of ex 
contractu or ex delicto , but which may be superficially assimi¬ 
lated to those belonging to one or the other. By quasi ex con¬ 
tractu is meant not that the obligation arises from a contract, 
hilt that there is an analogy between the mode in which the 
obligation arises and that in which an obligation, ex contractu , 
arises. 

If we analyze the composition of a contract, we shall find 
that it includes three principal parts. First of all, there is what 
the Jlorrmn jurists termed pollicitatio , the offer made by one 
party for tho acceptance of the other: then comes the conventio , 
or agreement on the torms terminating in the consent of the two 
parties. The third element of a contract is the obligation 
imposed by law on the parties to abide by what they have con¬ 
sented to. But the law only imposes this necessity, it only adds 
a vinculum juris to an agreement when the consent has been 
signified in certain prescribed ways. A mere agreement to 
which the law did not attach an obligation was termed a 
pactum ; and the general notion of a pact is an agreement on 
which an action cannot be brought. Pacts might, however, be 
used by way of defence, and in the course of time many kinds 
of agreement, which had formerly been mere pacts, were clothed 
with an obligatory form by the praetor, or by constitutions of 
the Emperors, and could be enforced, thus losing the essen¬ 
tial feature that distinguished pacts from contracts, although the 
name of pacts was still retained. 

An agreement became a contract, that is, had a right of 
action attached to it, under tho Roman law, when it was made 
in uny of the four ways expressed by the words re, verbis , Uteris 
or consensu. If the subjeot-matter of an agreement was the 
transfer of a res mancipi , it could only be transferred by 
mancipatio , that is, by going through the form of the nexum. 
(See Introd. sec. 59.) But if the transfer of a res mancipi was 
not the subject-matter of the agreemetft, then the ancient law 
attached a juris vinculum whenever the agreement was made 
re, i.e. by a thing belonging to one'person having been pre¬ 
viously placed by him in the possession of another, or verbis, 
when a certain solemn form of words was used. Afterwards, 
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contracts were permitted to be made Uteris, i. e. by entering the 
debt in the book of the creditor. Lastly, in four kinds of con¬ 
tracts, those of sale, letting, partnership, and mandate, there was 
nothing required more than the consent of the parties. Directly 
the consent was arrived at the juris vinculum attached. 

The.older actions of law (see Introd. sec. 94) afforded a very 
cumbrous machinery for the enforcement of rights against par¬ 
ticular persons; and the lex 8ilia (510 a.u.c.) introduced a 
new kind of action, termed condictio, for the enforcement of 
obligations binding a person to give the absolute ownership 
(dare) of a certain sum of jmoncy ( pecunia certa); and the 
lex Cal pur nia (520 a.u.c.) extended its application to a similar 
demand of any certain thing, as a definite quantity of oil or 
wheat. (See Introd. sec. 95.) In process of time the condictio 
was made to embrace uncertain as well as certain things, and 
Vas applied to obligations binding a person facere, and hence 
Gains says, appellantur in personam actiones, quibus dare 
Jierive intendimus, condictiones (iv. 5). The condictio certi, 
i. e. the condictio in its older and stricter form, came thus to be 
opposed to the condictio incerti. We may therefore say that 
contracts dare or facere were enforced by a condictio, and that 
this condictio was certi or incerti according as a definite or 
indefinite thing was demanded. Whenever the contract was 
to do a thing, it ^as always uncertain, because the law could 
not compel the»person bound by the contract to do the thing, 
but only to give a pecuniary equivalent; and what sum of 
money l^as a reasonable compensation for tho loss sustained by 
the thing not being done was left to be settled by the judge. 
The formula of the condictio certi ran si paret cum [decern 
aureos] dare oportere. . (See paragr. 1 of next Title.) That 
of the condictio incerti ran Quicquid paret eum dare facere 
oportere. The- condictio incerti , besides its general name, 
received also a special name derived from tho kind of contract 
it was brought to enforce, or from the subject-matter of the 
contract itself. For instance, the action brought to enforce a 
stipulation for an uncertain sum was termed an actio ex 
stipulatu. When the condictio was certi, it was generally 
spoken of simply as condictio. Sometimes, however, though 
rarely, it too received a special name, as the condictio certi 
brought to enforce a mutuum , sometimes termed the actio 
mutui . A condictio brought to enforce the demand of any 
certain thing, other than a certain- sum of money, received the 
appellation of condictio triticaria , because wheat ( triticum) 
was takefa as a representative of those things of which a certain 
quantity could be claimed. 

There were some actions in which a wide discretion was 
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given to the judgo, who was to take all the circumstances of 
the case into his consideration, and pronounce the sentence 
which equity demanded, thus acting as an.arbiter rather than as 
a judex . Such actions were termed bones Jidei hettones, and 
the obligations, to enforce which they were given, were termed 
bona 1 Jidei oblir/ationes. The right to have this equitable con¬ 
sideration of the whole case was inherent in the nature of the 
obligation, i. e. the action brought to enforce any of the bones 
Jidei obligationes was always bonce Jidei. All actions instituted 
by lhe’ 2 >nBtoriiin law were of this description. There was thus 
an opposition made between condictiones which were derived 
from the civil law, and in which the judge was confined within 
the limits of the formula, and these bonaJidei actiones. Among 
the bona Jidei actiones we shall find several mentioned in the 
following Titles of this book, as, for instance, the action ex 
empto, ex vendito, ex locato , ex conducto , mandati, depositi , 
pro soeio, Ac. (See Bk. iv. Tit. 6. 38.) 

There wore agreements which, when executed on one side, 
wore enforced, but which dic| not take the form of any of the 
four recognized kinds of contracts falling under the heads of 
contracts made re, verbis. Uteris, and consensu.. We shall speak 
of these unnamed contracts, as they are termed, in the notes to 
Title 14. The action given by the pnetor to enforce them was 
one specially adapted to meet the facts of the particular case, 
and it received the name of the actio in factum preescriptis 
verbis. The formula was drawn up to meet the facts of the 
particular case (in factum ), and this was dono by placing in 
the demonstratio a short statement of these facts (preescriptis 
verbis). (See Introd. sec. 106.) It may be proper to observe 
that such an action is to be distinguished from an actio in 
factum concepta , i. e. an action brought only to ascertain a 
fact, as opposed to an actio in jus concepta , i:e. an action in 
which the ordinary rules of law were applied to the facts ascer¬ 
tained. The actio in factum preescriptis verbis was in jus 
concepta. (See Introd. sec. 100.) 


Tit. XIV. QUIBUS MODIS RE CONTRAHITUR 

OBLIGATIO. 


Ho contrahitnr obligatio, vcluti mu- __ An obligation may be contracted by 
tui dationo. Mutui autem datio in the thing, as, for example, by giving 
iis rebus consistit qure poudere nu- a mutuum. This always consists of 
mero mensurave constant, veluti vino, things which may be weighed, num- 
oleo, frumento, peennia nnmerata, bered or measured, as wine, oil, corn, 
fere, argento, auro : quas res aut nu- coin, brass, silvar, or gold. In giving 
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merando, aut metiendo, aut appen- 
dendo in hoc domus ut accipientium 
fiant, et quandeque nobis non ecciiem 
res, sed alito ejusdem nature) et qua- 
litatis reddantur: * unde etiam mu¬ 
tuum appellatura cst, quia ita a me 
tibi datur, ut ex meo tuum flat. Et 
ex eo contractu nascitur actio qua* 
vocatur condictio. 


these things by number, meas'uro, or 
weight, we do so that they may be¬ 
come the property of those who re¬ 
ceive them. The identical things 
lent are not returned, but only others 
of the same nature and quality ; and 
hence the term mutuum , because, 
what I give from being mine becomes 
yours. From this contract arises the 
action termed condictio. 


Gai. iii. 00; D. xii. 1. 9, pr. and 3. 

Obligations were said to be contracted re when the actual 
receipt of a thing under certain conditions imposed the neces¬ 
sity' of fulfilling those conditions. Four kinds of contracts 
came under this head, all of which are noticed in this Title, 
viz. those named mutuum , commodatum , depositum, and 
pignus. The contract* of mutuum was a contract of loan, 
where not the thing lent, but an equivalent, was to be re¬ 
turned. The obligation to return this equivalent arose on 
and by the delivery of the thing lent. It is scarcely necessary 
to say that the derivation from ex meo tuum , is quite erroneous. 
Things which were of such a nature as that they could ho re¬ 
placed by equal quantities and qualities are termed, in barbarous 
Latin, fungi biles, because mutua vice funguntur (D. xii. I. 6), 
they replace and represent each other: thus a bushel of wheat 
is said to be a res fungibilis, a particular picture is not. 
The distinction is much better expressed by saying that the 
classes of things which can represent each other are considered 
in genere , those which cannot are considered in specie. (See 
Introd. sec. 55.) If the person who lends tjie bushel of wheat 
receives in return a bushel of equally good wheat, consisting 
of grains totally different from those he lent, it is the same to 
him as if the identical grains were restored; the wheat may 
be considered in genere ; not so with the picture, which can 
only be considered in specie . But it is to be observed tliat 
it is the intention of the parties, not the nature of the thing, 
that makes the thing considered in genere rather than in 
specie. A person might lend a picture, and only require that 
a picture of .some sort, whether the same picture or another, 
should be given in return to him, in whioh case the picture 
would be considered in genere ; 'or a person might require the 
identical grains of wheat to be returned, and then the wheat 
would be considered in specie. A thing lent in a- mutuum 
was, always considered in genere , so that whenever it was the 
intention of the parties that the loan should be a mutuum , it 
was also their intention that the thing lent should be consi¬ 
dered in genere. 
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The action for recovering the equivalent would be a condictio 
certi, as the equivalent was necessarily something fixed and 
determined on. In this case the condictio received the name 
of condictio ex mutuo, or sometimes actio mutui , but as it 
was always certi, it very seldom was termod anything hut con¬ 
dictio, and perhaps the term actio mutui (C. 7. 35. 5) would 
not have been used in the time of strict legal language. 


]. Is quoque qui non debitum ac- 
cepit ab eo qui per errorem solvit, re 
obligator, daturque agenli contra eum 
propter repetitionem condictitia actio; 
nam perinde ab eo condici potest, si 
paret eum dare oportere, ac si mu¬ 
tuum accopisset: unde pupillus, si 
ei sine tutoris auctoritate non debi¬ 
tum per errorem datum est, non 
tenebilur indebiti condictione, magis 
quam mutui datione. Sed ha*.c spe¬ 
cies obligationis non videtur ex con¬ 
tractu consistoro, cum is qui solvendi 
animo dat, magis distrail ere voluit 
nogotium quam contrahere. 


1. A person, algo, who receives a 
payment which is not due to him, 
and which is made by mistake, is 
bound re, i. e. by the thing; and the 
plaintiff' may have against him an 
actio condictitia to recover what he 
has paid. For the condictio “ Si paret 
cum dare oportere may be brought 
against him, exactly as if he had 
received a mutuum. Thus a pupil, 
to whom a payment has been made 
by mistake, without the authorization 
of his tutor, is not subject to a con¬ 
dictio indebiti , any more than he 
would be by the gift of a mutuum. 
This species of obligation, however, 
does not seem'to arise from a con¬ 
tract, since he, who gives in order to 
acquit himself of something due from 
him, intends rather to dissolve than 
to make a contract. 


Gax. iii. 91. 

In this case it is the law that imposes certain conditions, and 
not the intention of the parties, and, therefore, the obligation 
arises quasi ex contractu, and ought to have been placed under 
that head. A pupil could not be bound without the consent of 
his tutor. If, therefore, without the consent of his tutor, a loan 
was made him, he was not bound to repay it, or if money not 
due to him were paid him, he was not bound to refund it. (See 
Bk. i. Tit. 21, pr.) 


2. Item is cui res aliqua utenda 
datur, id est commodatur, re obliga¬ 
tor et tenetur commodati actione. 
Sed is ab eo qui mutuum accepit, 
longe distat; namque non ita res 
datm* ut eju% fiat, et ob id de ea re 
ipsa restituenda tenetur. Et is qui- 
dem qui mutuum accepit, si quolibet 
fortuito casu amiseri? quod accepit’, 
veluti incendio, ruin a, naufragio attt 
latronum hostiumve incursu, nihilo- 
minus obligatos permanet: at is qui 


2. A person, too, to whom a thing 
is given as a commodatum, L e. is given 
that-he may make use of it, is bound 
re, and is subject to the actio commo¬ 
dati. But there is a wide difference 
between him and a person who has 
received a mutuum; for the thing is 
not given, him that it may become his 
property, and he tlierefere is bound 
to restore the identical thing he re¬ 
ceived. And, again, he who has re¬ 
ceived a mutuum , if by any accident, 
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utendum accepit, sane quidem exnc- as fire, the fall of a building, ship- 
tam diligentiam custodienda' rei pros wreck, the attack of thieves or ene- 
stnre jubetulr, noo sufficit ei tantara mics, he loses what he received, still 
diligentiam adhibuisse, quantam in remains bound. But he who has 
suis rebus adhibere solitus est, si received a thing lent for his use, is 
modo alius diligentior- poterit earn indeed bound to employ his utmost 
rem custodire; sed propter majorem diligence in keeping and preserving 
vim majore9ve casus non tenetur, si it; nor will it suffice that lie should 
modo non hujus ipsius culpa is casus take the samo care of it, which he 
internment. Alioqui si id quod libi ’ was accustomed to take of his own 
commodatum est, poregre tecum ferre property, if it appear that a more 
malueris, et vel inciusu liostium pm*- careful person might have preserved 
donumve vel naufragio amiseris, du- it in safety; but lie has not to answer 
hium non est quin do restituenda ea for loss occasioned by superior force, 
re teneavis. Commodata autem res or extraordinaiy accident, provided 
tunc proprie intelligitur, si nulla mer- tho accident is not due to any fault 
cede nccepta vel constituta res tibi of his. If, however, you take with 
utenda data est: alioqui mercede in- you on a journey the thing lent you 
tervenieute locatus tilu usus rei vide- to make use of, and you lose it by 
tur; gratuilum eniin dehet esse com- the attack of enemies or robbers, or 
modatum. . l>y shipwreck, 3 on are undoubtedly 

bound to restore it. A thing is pro¬ 
perly said to be commodatum, when 
you are permitted to enjoy the use ol‘ 
it, without any recompense being 
given or agreed on; for, if there is 
any recompense, the contract is that 
of loratio, as a thing to be a coinnm- 
dutum, must be lent gratuitously. 

D. xliv. 7. 1. 3, 4; D. xiii. 0, 0. lti. 

As the advantage is, in almost every case, entirely on the 1 ' 
side of the receiver of the commodatum , he was bound to take 
every care of it, or, as Gaius says, as great care as the most 
diligent paterfamilias takes of his own property. (D. xiii. C. 
18 .) 

' 1or # 

To use -the technical phrase, it was “essential” to the 
mutuum that it should be gratuitous. Things incident to a 
contract may be essential to it, i. e. necessarily belonging, 
natural , i. e. belonging, in the absence of express agreement 
to the contrary, or accidental , i. e. belonging only by express 
agreoment. 

The commodatum gave rise to the actio commodati, which 
was either directa or contraria; by the actio commodati 
directa, the commodans made the receiver of the commodatum 
restore the thing lent, after the receiver had had it in his pos¬ 
session for the time agreed on (for he could not* reclaim it 
before), or made him pay for any loss accruing through his 
fault By the actio commodati contraria, tlie receiver of tho 
commodatum obtained from the commodans eonlpensation for 
any extraordinary expenses which the preservation pf the thing 
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had entailed, or for any losses occasioned by the fault of the 
commodans. The actio was, in the former case, termed directa, 
because it proceeded from what was a necessary part of tike 
execution of the contract, viz. the .thing lent being put in the 
possession of the receiver, while the actio contraria .only arose 
from a thing which might’happen or not, viz. there being some 
extraordinary expense, or some fault on the part of the com¬ 
modans. (See D. xiii. G. 17.) 


3. l'rmtcrea et is apuil quem res 
ahtpia deponitur, re obligatin' et ac- 
tione dcpositi; qui et ipse de ca re 
qnam aeeepit restiluenda tenetur. 
Sed is ex eo solo tenetur, si quid dolo 
coimniscrit: culpa 1 autem nomine, id 
est, dcsidiiu ac negligently non te¬ 
net uv: itaque securus est, qui parum 
dihgenter custodilam rem furto ami- 
sent, quia qui negligonti ftinico rein 
custodiendam tradidit, suie facilitati 
id imputare debet. 


3. A person with whom a thing is 
deposited, is bound re, and is subject 
to the actio dupSsiti, because ho must 
give back the identical thing winch 
he received. But ho is only answer¬ 
able if he is guilty of fraud, and not 
for a mere fault, such as carelessness 
or negligence; and he cannot, there¬ 
fore, be called to account if the thing 
deposited, being carelessly kept, is 
stolen. For he, who commits his 
property to the care of a negligent 
friend, should impute the loss to his 
own want of caution. 


* D. xliv. 7. 1. 5. 

Hero the benefit is entirely on the side of the person who 
commits the thing to the care of him who receives it. The 
latter, therefore, unless he specially agrees to be answerable for 
the thing entrusted to him, or himself offers to take care of it 
(D. xiii. 05. 2), is not liable for its loss or deterioration, if he 
be not guilty of dishonesty, or of such gross neglect as amounts 
to dishonesty. He has, however, no right to make use of the 
thing (D. iv. 1. 0), and as it is deposited for tli%benefit of the 
person depositing it, that person can reclaim it when he pleases, 
and need not, like the commodans, wait for tlic expiration of 
the timo agreed on. 

The deposit am gave rise to the actio dcpositi, which was 
directa or contraria, upon the same principle as the actio 
commodali. The depositary was entitled to be recompensed for 
every expenso incurred, and to compensation for every loss 
incurred by the fault of the depone ns, however light that fault 
might be. If the depositary had voluntarily offered to receive 
the deposit, he too would be answerable for loss occasioned by 
a culpa, levis, i. e. a slight fault, as opposed to culpa gravis, 
gross negligence. (See Tit. 25. 9.) If a deposit was rendered 
necessary by circumstances of unforeseen and sudden misfor¬ 
tune, a$ a shipwreck or fire, and the thing deposited was lost 
by the negligence of the depositary, double the 7 alue of the 
thing could be recovered. (See Bk.* iv. Tit. 6. 29.» 

S E 
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4. Creditor quoque qui pignus ac- 
cepit, re obligatur; qui et ipse d.e ea 
re quam accepit restituenda tenetur 
tfctione pigneratitia. Sed quia pignus 
utriusque gratia datur, et dcbitoris 
quo magis pecunia ei crederetur, et 
credit oris quo magis ci in tuto sit 
creditum, placuit suffieere quod ad 
earn rem custodiendam exactam dili- 
gentiam aclhiberet: quam si pru\sti- 
terit, et aliquo fortuito casu earn rem 
amiserit, sccnmm esse nec itnpediri 
creditum petere. 


4. A creditor also, who has re¬ 
ceived a pledge, is bound rt, for he 
is obliged to restore the thing he has 
received, by the nctio pitjneratitiu. 
But, inasmuch as a pledge is given 
for the benefit of both parties, of the 
debtor that lie may borrow more 
easily, and of the creditor that repay¬ 
ment may be better secured, it has 
been decided that it will suffice if the 
creditor employs his utmost diligence 
in keeping the thing pledged; if, 
notwithstanding this care, it is lost 
by some accident, the creditor is not 
accountable for it, and he is not pro¬ 
hibited from suing for his debt. 


D. xliv. 7. 1. fi ; D. xiii. 7. 13. 1. 


The oldest form of the contract of pledge was that of manci¬ 
pation or absolute sale of the thing subject 4,0 a contract of 'Jidu< in 
or agreement for redemption. There were so many things to 
which mancipatio was considered inapplicable, that the more 
simple contract of pignus quite superseded this mancipatio 
contractu Jiducia. A further simplification of the contract or 
pledge was the hypotheca in which the thing pledged remained 
with the pledger. The mancipation it may he observed', trans¬ 
ferred both the property and possession of the thing pledged; 
the pignus gave the possession to the creditor, bpt left the 
property in the thing with the debtor : the hypotheca left both 
the property and the possession with the debtor. (See note at 
end of Bk. ii. Tit. 5.) 

The creditor was hound to take the some care of the pledge 
as he who revived a commodatum was of the thing lent him. 
He could not, like the receiver of a commodatum, make use of 
the thing placed in his possession, and it was only by special 
agreement that the creditor could take tho fruits of the thing 
pledged by way of interest. # 

Creditor and debtor are terms used more widely in Roman 
law than in our own. Every one who possessed a personal right 
against another was termed a creditor , and every one who owed 
the satisfaction of a claim, or was the subject of a personal 
right, was a debitor. 

From the contract of pignus sprang the actio pigneratitia, 
which was directa when used by the debtor to constrain the 
creditor to give back the thing pledged if the debt had been 
paid, or to pay over the surplus if the thing pledged had been 
sold, and produced more than was due for the debt, or to obtain 
compensation from him for any injury to the thing pledged, 
arising through his fault. - The actio pigneratitia was contra- 



LIB. TIT. TIT. XV. 


419 


ria when used by the creditor to make the debtor reimburse 
him for all expenses incurred in keeping the thing safe, or 
compensate him for all injuries sustained by the thing pledged 
through the fault of the debtor (D. xiii. 1, 31) ; or, again, 
to compensate him if the thing pledged proved to be in reality 
not tlio property of the debtor, and was claimed by the retil 
owner. Until it was claimed, the fact that it belonged to an¬ 
other did not prevent a thing being made the subject of a con¬ 
tract of pignuts, and the creditor was as much bound to restore 
it to the debtor, if the sum due was paid, as if it had. really 
been the debtor’s property. 

When an agreement did not take the shape of any of the ten 
forms of contract recognized in the civil law (it will be remem¬ 
bered that the heads re and consensu have each four subdivi¬ 
sions), it was, strictly speaking, not a contract at all, but if one 
party to it had executed it, the preetor would force the other party 
to execute it also. These contracts, as having no special name, 
have been termed contractus innominati, and as the contract 
sprang into existence by a thing having been done or given, # by 
the fact, that is, of the contract being already executed by one 
party to it, these contractus innominati may be looked on as 
belonging more immediately to the head of contracts made re. 
Pauius (D. xix. 5. 5) thus sums up the heads of the cases in. 
which such contracts might arise: “Aut do tibi ut des, aut do 
ut facias, aut facio ut des, aut facio ut facias I give some¬ 
thing to you in such a way that by the fact of my gift (re) you 
are bound to give something to me, or I give so that you are 
bound to do something for me, or I do something for you so 
that you are bound to give mo something, or I do something 
for you so that you are bound to do something for me. Con¬ 
tracts of this sort would, as we have said in the notes to the last^ 
Title, be enforced by an actio in verbum pruscriptis verbis, 
by one, that is, in which the formula would be arranged tcT meet 
the circumstances of this particular case (in factum), a short 
statement of these circumstances being placed in the demon- 
stratio (pnrgcriptis verbis). 


Tit. XV. DE VERBORUM OBLIGATIONE. 


Verbis obligatio contrahitur ex in- 
terrogatione et responsione, cum quid 
dari florive nobis stipulamur; ex qua 
dure proftciscuntur actiones, tarn con- 
dictio si certa sit stipulatio, quam ex 
stipulatu si incerta. Qure hoc no- 


An obligation by word of mouth is 
contracted by means of a question 
and an answer, when we stipulate 
that anything shall be given to, or 
done for ua. It gives rise to two 
actions—the condictio, when the sti- 
E E 2 
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mine inde utitur, quia stipulum apud pulation is certain, arid the actio ex 
veteres firmum appellabatur, forte a stipnlatu , when it is uncertain. The 
stipite descendcns. term stipulation is derived from sti- 

pulum, a word employed by the an¬ 
cients to mean “ firm,” and coming 
perhaps from stipes, the trunk of a 

• live. 

T). xliv. 7. 1. 7; D. xii. 1 ‘-li. 

The stipulatio was, properly speaking, not a contract, but 
a means of making a contract, a solemn form giving legal 
validity tb ail agreement. This form consisted of a question 
and answer, and it was the question only which was, properly 
speaking, the stipulatio, it being only by an extension of the 
term, that the word was applied to the whole mode of contract¬ 
ing, and that the answerer as well as the questioner was said, 
as in paragr. 1, to bo one of the stipulantes. Like all the old 
forms of obligation, this formula only bound one parly, viz. the 
maker of the promise. The promissor had himself to become 
the stipulator, and to receive in bis turn a promise, if he 
wished to secure reciprocal rights. Obligations may be divided 
according as they are unilateral and bind one party only, or 
bilateral and bind both parties. A stipulation gave rise to a 
unilateral obligation. 

Festus derives stipulatio from slips, coined money ; and 
Isodorus from siipula, a straw. “ Veteres enim, quando sibi 
a liquid promittebant, stipulam te.rentes frangehunt, quant 
iterum jungentes, sponsiones suas agnoscebant.” (Orig. iv. 
24. Quoted by Ortolan.) Stipes and stipulam are a more 
probable source of the derivation of the word. 

When the stipulation was lor something certain, it was 
enforced by the comHctio certi; when for something uncer¬ 
tain, by the condictio incerti. * The term actio ex stipnlatu 
is sometimes used to denote the condictio, whether certi or 
incerti; but is more usually employed to denote the condictio 
incerti, as when the condictio was certi, that is, was employed 
in its proper form, it generally received no other name than 
condictio. 

The stipulation was not the only contract made by going 
through a solemn form of words. By the dictio dotis the wife 
and her ascendants bound them selves to give the dos to the 
husband ; and by a promise accompanied by an oath ( jurata 
promissio liherti) the freedman hound himself to render his 
services to his patron. 

1. In hac re olim tali a verba tra- 1. Formerly the words used in 
dita fuerunt: Spondes ? • Spondeo. making this kind of contract were as 
Promittis ? Promitto, Fidepromittis ? follows— Spondes ? do you engage 



LIB. III. 


TIT. XV. 


421 


Fidopromitto. Fidejubes? Fidejubeo. 
Dabis ? Dabo. Facies ? Faciara. 
Utrum autem Latina an Gra?‘ca vel 
qua alia lingua stipulatio coneipiatur, 
nihil interest, scilicet si uterque sti- 
pulantium intelloctura cjus linguse 
habeat. Nec neccsse est eadem lin¬ 
gua utramque uti, sed sufficit con- 
gruehter ud inlerrogala respondere: 
quin etiam duo Gripci Latina lingua 
obligationcm contrahere possunt. Sed 
hive solemnia verba olira quidem in 
usu fuerunt. 1‘ostea autem Leoniana 
constitutio lata est, qua* solemnitato 
verborum sublata sensum et conso- 
iiantem intellectum ab utrnque parte 
solum desiderat, licet quibuscumquo 
verbis expressus est. 


yourself? Spondeo, I do engage my¬ 
self. Promittisl do you promise? 
Promitto, I do promise. Fidepro - 
minis t do you promise on your good 
faith ? Fulvpronutlo, I do promise 
on my good faith. Fidejubes l do 
you make yourself fidejussor l Fide¬ 
jubeo, T do make myself fidejussor. 
Dabis! will you give? Dabo, I will 
give. Facies f will you do ? Faciam, 
I will do. And it is immaterial 
whether the stipulation is in Latin or 
in Greek, or in any other language, so 
that the parties understand it; nor is 
it necessary that the same language 
should be used by each person, but 
it is sufficient if the answer agree 
with the question. So two Greeks 
may contract in Latin. Anciently 
indeed it was necessary to use the 
solemn words just mentioned, but 
the constitution of the Emperor Leo 
was afterwards enacted, which makes 
unnecessary this solemnity of the 
expressions, and only requires the 
apprehension and consent of each 
party, in whatever words it may he 
expressed. 


G a. iii. 1)2, 03 ; I). xlv. 1. 1. 0 ; 0. vin. 37. 10. 

Spondas ? spondeo was the form exclusively proper when 
both parties were Homan citizens ; adeo propria civium llo- 
manorum est iff ne quid am in G reran ni sernioneni per inter- 
pretationem propria transferri possit, quant vis dicatur a 
Grfbca race Jiff lira ta esse. (Gal iii. 93.) 

'I’his constitution of Leo was published a.d. 409. (C. viii. 


37. 10.) 

2. Omnis stipulatio aut pure aut 
in diem aut sub conditiono lit: pure, 
veluti quinquo aureos dare spondes ? 
idque confostim peti potest; in diem, 
cum adjecto diq quo pecunia solvatur, 
stipulatio lit, veluti dccem aureos 
primis calendis Martiis dare spondes? 
Id autem quod in diem stipulamur, 
statim quidem debelur; sed peti 
priusquam dies venerit, non potest. 
At ne eo quidem ipso dio in quem 
stipulatio facta est, peti potest, quia 
totus is dies arbitrio solventis tribui 
debet; neque ouim cerium cat eo die 
in quem promissum est, datum non 
esse, priusquam is prreterierit. 


2. Every stipulation is made sim¬ 
ply, or with the introduction of a par¬ 
ticular time, or conditionally. Simply, 
as, “ Do you engage to give five 
aurei ? ” in this case the money may 
be instantly demanded. With the 
introduction of a particular time, as 
when a day is mentioned on which 
the money is to be paid, as, “ Do you 
engage to give me ten aitrei on the 
first of the calends of Marcn ? " That 
which we stipulate to give at a par¬ 
ticular time becomes immediately 
due, but cannot be demanded before 
tho day arrives, nor can it even be 
demanded on that day, for the whole 
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. ' ul‘ the day is allowed to the debtor 

for payment, as it is never certain 
that payment has not been made on 
the day appointed until that day is at 
an end. 

I). xlv. 1. 40; I). 1. 10. *>. 10; I). xlv. 1. 18. I. 

In the technical language of the jurists, Ubi pure quia 
stipulatus filer it, el cessit et renit dies ubi in diem, cessit 
dies, sed nondum renit. (See note on Bk. ii. Tit. 20. 20.) If 
the stipulation was made pure, the interest in the thing stipu¬ 
lated for passed at once to the stipulator ( cessit dies), and he 
could at once demand to have it (venit dies), giving, of course, 
sufficient time to the debtor to fulfil his obligation.^ If the 
stipulation was made in diem, the interest in the thing stipu¬ 
lated for passed at once to the stipulator, but he could not 
demand it until the dies was passed. 

There is a distinction in the respective effects of a stipu¬ 
lation in diem and of a conditional stipulation that deserves 
notice. When stipulation was made in diem the promise was 
binding at once, and the debt was already due, and therefore 
if any part of the debt were paid before the day named, it 
could not be recovered; whereas, when a stipulation was made 
with a condition, if anything was paid before the condition 
was accomplished, it could be recovered back, because, until 
the condition was fulfilled, the stipulator had no interest in the 
thing stipulated for {nondum cessit dies). (See paragr. 4.) 

3. At si ita stipuloris, decem aurcos 3. But, if you stipulate thus, “J)o 
annuos quoad vivam dare spondes ? you engage to give me ten mini an- 
et pure facta obligatio intelligitur et nually, as long as I livo?” the obliga- 
perpetuatur, quia ad torn pus deberi tion is understood to be made simply, 

. non potest; sed heres petendo pacti and is perpetual; for a debt cannot 
cxceptione submovebitur. bo due for a time only; but the heir, 

if be demands payment, shall be re¬ 
pelled by the exceptio pacti. 

D. xlv. 1. 50. 4. 

Lapse of time was not, in the Homan law, a mode by which 
a debt could be extinguished. Consequently, if it was owed, 
it was owed for ever; but this technicality was prevented from 
working any injustice by the plea alluded to in the text, 
namely, that thore was an agreement to tho contrary, or by 
that of fraud. Plane post tempjis stipulator vel pacti -con- 
renti, vel doli malt except ion e submoveri poterit. (D. xliv. 
7. 44.) 1 

4. Sub condilione stipulatio fit, cum 4. A stipulation is made condition - 

in ftliquem casum diftertur obligatio, ally, when the obligation is made 
ut si aliquid factum fuerit aut non subject to the happening of some un- 
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fuerit, stipulatio committatur: veluti, 
si Titius consul fuerit factus, quinque 
aureos dare spondes? Si quis ita 
stipuletur, si in Capitolium non as- 
cendero dare spondes? perinde erit 
ac si stipulatus esset, cum morietur 
sibi dari. Ex conditionali stipulatione 
tantum spes est debitum iri, eamque 
ipsarn spem in hcredem transmitti- 
nius, si prius quam conditio existat, 
mors nobis contigit. 


D. xlv. 1. 115. 


certain event, so tbat it takes effect if 
such a thing happens, or does not 
happen, as, for instance, “ Do you 
engage to give five aurei, if Titius be 
made consul?" Such a stipulation 
as “Do you engage to give five aurei, 
if I do not go up to the Capitol?” is in 
effect the same, as if the stipulation 
had been, that five aurei should be 
given to the stipulator at the time of 
bis death. From a conditional stipu¬ 
lation, there arises only a hope, that 
tbe thing will become due; and this 
hope we transmit to our heirs, if wo 
die before the condition is accom¬ 
plished. 

; D. 1. 10. 54. 


The heir or legatee, it may be remembered (see Bk. ii. Tit. 
14. 9), who died before the condition was accomplished, did not 
transmit any interest in the inheritance or legacy to his heirs, 
whereas the stipulator did, as we learn from the text, transmit 
to his heirs the hope that the thing stipulated for would be one 
day due to him (spes debitum iri). The reason of this differ¬ 
ence is, that the testamentary dispositions were considered to 
be made from a motive of kindness to the heir or legatee per¬ 
sonally. 

If the promissor attempted to defeat the condition by pre¬ 
venting its being fulfilled, he was treated as if he had promised 
pure , and the thing could be demanded from him at once. 

ft is here said that a promise to pay, if a person did not do a 
thing, was a promise to pay when he died. There was, how¬ 
ever, this difference: the promissor was certain to die, and 
therefore, the stipulation, with the words cum moriar , was really 
made in diem; whereas jt was not certain whether the pro¬ 
missor wduld or would not go up to the Capitol, and, therefore, 
the stipulation with the words si in Capitolium non ascendero 
was made sub conditione. 


5. Loca etiam iuseri stipulation! so- 
lent, veluti Carthagiue daro spondes ? 
Quai stipulatio, licet pure fieri videa- 
tur, tamen re ipsa hnbet tempus in¬ 
jection, quo promissor utatur ad pe- 
cuniam Carthagiue dandam; et ideo 
si quis Komai ita stipuletur, hodie 
Carthagine dare spondes? inutilis 
erit stipulatio, cum impossibilis sit 
repromissio. 


5. It is customary to insert a 
particular place in a stipulation, as, 
for instance, “ Do you engage to give 
me .at Carthage?” and this stipula¬ 
tion, although it appear- to be made 
simply, yet necessarily implies a de¬ 
lay sufficient to enable the person who 
promises to pay the money at Car¬ 
thage. And therefore, if any one at 
Home stipulates thus, “ Do you en¬ 
gage to give to me this day tit Car¬ 
thage?” the stipulation is useless, 
because the thing promised is im-. 
possible. 
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D. xlv. 1. 73; D. xiii. 4. 3. fi. 


6. Conditiones quce ad prteteritum 
vel pra?sens tempus referuntur, aut 
statim infirm ant obligationeni, ant 
omnino non differunt, veluti si Titius 
consul fuit vel si Mievius vivit, dare 
spondes ° nam si ea ita non s'unt, 
nihil valet stipulatio; sin antem ita 
se habent, statim valet. Qua? enim 
per rerrm naturam sunt ccrta, non 
morautur obligationeni, licet apud nos 
incerta sint. 


T). xlv. 1. 100 : 

7. Non solum res in stipulatum de- 
duci possunt, sed etiam facta, ut si 
stipulemur aliqnid fieri vel non fieri, 
f it in liujusmodi stipulationihus opti¬ 
mum cnt poenam subjicere, ne quan- 
titas stipulationis in incerto sit, ac 
necesse sit actori probare quid ejus 
intersit; itaque si quis ut flat aliquid 
stipuletur, ita adjiei poena debet: si 
ita factum non erit, tunepcena* nomine 
decern aureos dare spondes. Sed si 
qmi'dam fieri, qua'dam non fieri, una 
H.ulemqiie conceptione stipuletur, 
clausula liujusmodi erit adjicienda: si 
udversus ea factum erit, sive quid itn 
factum non erit, tunc pnmie nomine 
decern aureos dare spondes 9 


1). xlv. 1. 137. 7; 


6. Conditions, which relate to time 
present or past, either instantly make 
the obligation void, or do not suspend 
it in any way; as, for instance, “ If 
Titius has been consul, or if 
Mrevius is alive, do you engage to 
give me?” Tf the thing mentioned is 
not, really the case, the stipulation is 
void; if it is the case, the stipulation 
is immediately valid. Things certain, 
if regarded in themselves, although 
uncertain as far as our knowledge is 
concerned, do not delay the formation 
of the obligation. 

D. xii. 1. 37-30. 

7. Not only things, but acts, may 
he the subject of a stipulation ; as 
when we stipulate, that something 
shall, or shall not, be done. And, in 
these stipulations, it will be best to 
subjoin a penalty, lest the amount in¬ 
cluded in the stipulation should be 
uncertain, and the plaintiff should 
therefore be obliged to prove liow 
great his interest is. Therefore, if 
any one stipulate, that something 
shall be done, a penalty ought to be 
added as thus : “ If the tiling is not 
done, do you engage to give ten aurt-i 
by way of penalty ?” But, if by one 
single question a stipulation is made, 
that some tilings shall be done, and 
that other things shall not be done, 
there ought to bo added some such 
clause as this : “ If anything is done 
contrary to what is agreed.on, or any¬ 
thing agreed on is not done, then do 
you eugage to give ten aurei by way 
of penalty?” 

I). xlvi. 5. 11. 


Tit. XVI. DE DUOBUS REIS STIPULANDI ET 

PROMITTEN DI. 


Cl stipulandi ct proraittendi duo 
pluresve»rei fieri possunt: stipulandi 
ita, si post omnium interrugatioriom 
promissor respondeat, spondeo, ut 
puta, cum duobus soparatim slipulan 


Two or more persons may be par¬ 
ties together in the stipulation or in 
the promise. In the stipulation, if 
after all have asked the question, the 
promissor answers, “ Spondeo ” “ I 
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tibus itnpromissnr respondeat, utrique engage;" for instance, when two 
y('strum dare spondeo ; nam si prius stipulators, having each separately 
Titio spoponderit, deinde alio inter- asked the question, the promissor an- 
rogante spondeat, alia atque alia erit swers, “ I engage to give to each of 
obligntio, nec creduntur duo rei stipu- you.” For if lie first answers Titius, 
landi esse. Duo pluresve rei promit- and then, on another person putting 
tendi ita fiunt: Mievi, quinque aureos the same question, he again answers 
dare spondes ? Sei, eosdem quinque him, there will be two distinct obliga- 
atireos dare spondes? si respondent tions, and not two co-stipulators. Two 
singuli separatim, spondeo. or more become co-promissors, thus: 

“ Mop.vius, do you engage to give five 
aura! " “ Seius, do you engage to give 
five aurci?” each then separately an¬ 
swers, “ I do engage." 

D. xlv. 3. 128. 3 ; D. xlv. 2. 4. 

The word reus, strictly speaking,- signifies tlie person who is 
liable, or subject, to a demand, but is used more generally to 
signify a party to an obligation, whether active or passive : so 
here we have rei stipulandi, as well as rei proinittendi. 

It was immaterial whether the interrogation was put and 
answered in the plural, spondetis ? spondemus; or in the sin¬ 
gular, spondes ? spondeo. (I). xlv. 2.-4.) 

It was not only in contracts made verbis that there could be 
joint creditors and joint debtors. On a commodaium or depo¬ 
sition, for instance, the parties might agree that several persons 
should bo subject to a common obligation, and each be bound 
for the whole. (D. xlv. 2. 0.) 

1. Ex hujusinodi ohligationibua, et 1. By virtue of such obligations, 
nlipulantibus solidum singulis de- the whole thing stipulated for is due 
betur, ct prumittentos singuli in soli- to each stipulator, and from each pro- 
dum tenentur; in utraque tamen missor. But, in each obligation, there 
ohligationo una res vertitur, et vel is only one thing due, and if either of 
alter debitum accipicndo, vel alter sol- the joint parties receives the thing 
vendo, omnium perimit obligationem due, or gives the thing due, the obli- 
et oranes liberat. gaiion is at grid for all, and all are 

freed from it. 

D. xlv. 2. a 3. 1. 

If we look to the thing which was the subject of the con¬ 
tract, we may say, however many were the joint parties, there 
was but one obligation, while, if we look to the persons by or 
to whom the promijjp was given, there were as many obliga¬ 
tions as there were persons making or receiving the promise; 
if, therefore, tlio thing were given, that is, payment or perform¬ 
ance made, the obligation was at an end, but the obligation 
binding on any ono might be made to cease without those 
binding on the others ceasing also. If, indeed, thewaid of the 
law had been called in to enforce the obligation, the position 
of the parties was different. If one co-stipulator sued the pro- 



420 


LIB. III. TIT. XVH. 


missor, all the other parties to the stipulation were thereby 
prevented from suing him; and if one co-proraissor were sued, 
none of the others could bo sued, until it appeared that there 
was a deficiency in what had been obtained from the promissor 
that had been sued; the others might then be sued to make up 
this deficiency. (C. viii. 41. 28.) 

2. Ex diiobus reis promiltendi alius 2. Of two eo-promissors, one may 
pure, alius in diem vel sub conditiono engage simply, the other with the 
obligari potest; nec impedimento erit introduction of a particular time, 
dies aut conditio, quominus ub eo qui or conditionally ; and neither the 
pure obligatus est, petatur. time nor the condition will prevent 

payment being exacted from the one 
who binds himself simply. 

I). xlv. 2. 7. 


Tit. XVII. DE STIPULATIONS SERVORUM. 


Semis ex persona domini jus 
stipulandi liabct; sed horeditas in 
plerisque personal defuncti vicem 
sustinet: ideoque quod servus here- 
ditarius ante aditam herbditatem sti- 
pulatur, acqnirit hereditati, an per hoc 
etinm heredi postea facto acquiritur. 


A slave derives from the persona 
of his master the power of muking a 
stipulation. And as the inheritance 
in most respects represents the per¬ 
sona of the deceased, if a stipulation 
is made by a slave belonging to the 
inheritance before the inheritance is 
entered on, lie acquires for the in¬ 
heritance, and therefore for him who 
subsequently becomes heir. 


D. xli. 1. 34. 01. 

A slave bad no persona, that is, no capacity of acquiring 
civil or political rights. But his master, who had such a ca¬ 
pacity, could make his own persona speak and act through 
the slave, who was. thus only a channel by which the wishes 
of the master were expressed. (See Bk. i. Tit. a, pr.) But 
although a slave could thus engage others for the benefit of his 
master, by a stipulation, he could not bind his master, and 
could not, therefore, be the promissor in a stipulation; hence, 
the text only speaks of the stipulations, and not of the promises, 
of slaves. 

Inplerhque persona defuncti vicem sustinet; the inheritance 
represented the person of the deceased in most things, but there 
were some things which the slave could not acquire for the 
inheritance, which he could acquire for a living master: a usu¬ 
fruct, for instance, being always attached to a person, could not 
be stipulated for by a slave before the inheritance was enterod 
on. (D. xlv. a. 20.) 
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1. Sive autem domino, sive sibi, i. Whether a slave stipulates for 

bive conservo suo, sive impersonaliter fiis master, or lor himself, or for his 
semis stipulotur, domino acquirit. fellow-slave, or without naming any 
Idem juris est et in liLoris qui in person for whom he stipulates, he 
potcstate patris sunt, ex quibiis causis always acquires for his master. It 
acquirere possunt. is the Same with children in the 

power of their father, in all cases in 
* which they acquire for him. 

I), xlv. 3. 15; D. xlv. I. 45, pr. and 4. 

What is said here of the children in potentate must be taken 
with all the limitations made necessary by the power they had 
to acquire a peculium for themselves. (See Bk ii. Tit. 9.) 

2. Sed cum factum in stipulatione 2. If it is a licence to do something 

continehitur, omnimodo persona sti- that is stipulated, for, the benefit of 
pulantis eontinctur, veluti si servus the stipulation is personal to the 
stipulotur lit sibi ire agere liceat; stipulator; for instance, if a slave 
ipse emm tantuin prohibcri non debet, stipulate that he shall have a right 
non etiam dominus ejus. of passage for himself or beasts and 

vehicles, it is he himself not his 
master who is not to he hindered 
from passing. 

D. xlv. 1. 130. 

Even in this case the slave really acquires for the master. It 
is the master, and not the slave, who could enforce the stipula¬ 
tion by action. Of course this personal licence to cross land is 
something quite different from a servitude. For a servitude 
enndi or upend i, stipulated for by the slave, could only be 
attached to the proidium of the master. (D. xlvi. 3. 17.) 

3. Servus communis stipnlamlo 3. If a slave held in common by 

unieuique dominorum pro portione several masters stipulates, he ac- 

dominii acquirit; nisi jussu unius quires a share for each master ac- 

eorurn nut nominatim cui eorum cording to the proportion which each 
stipulntus est; tunc enim ei soli has in him, unless he stipulates at 
acquiritur. Quod servus communis the command, or in the name of any 
stipulatur, si alteri ex dominis acquiri one master, for then the thing stipu- 
non potest, solidum alteri acquiritur; lated for is acquired solely for that 
veluti si res quam dari stipulatus est, master. And, whatever a slave held 
unius domini sit. in common stipulates for, is all ac¬ 

quired for one of his masters, if it is 
not capable of being acquired for the 
other; as for instance, if it belongs 
to one of his masters. 

Gai. ii. 107 ; D. xlv. 3. 7. 1. 
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Tit. XVIII. BE BIVISIONE STIPULATIONUM. 


Stipulationum alia: sunt judiciales, Stipulations are either judicial, or 
ulire pra’toriiv, alia* convention ales, pne^orian, or conventional, or cora- 
alia* communes tam prnctorise quam mon, that is, both pnetorian and 
judiciales. judicial. 


P. xlv. 5. 


The division of stipulations here given is based on the differ¬ 
ence of the grounds on which they are entered into, the ground 
being sometimes the will of the parties, sometimes the direction 
of a person in authority. 


1. Judiciales Sunt dumtaxat, quai 
a mero judicis officio proftciscuntur: 
veluti de dolo cautio, vel de porse- 
quendo servo qui in fuga est, resti- 
tuendovc pretio. 


1. Judicial stipulatrons are those 
which proceed exclusively from the 
office of the judge, such as the giving 
security against fraud, or the engage 
ment to pursue a fugitive slave, or to 
pay his price. 


1>. xlv. 1.5; 1). XXX. 00. 5. 

Before the magistrate the parties were in jure, before the 
judex they were in judicio. (See Introd. sec. 1)8.) The judex 
sometimes ordered that the parties before him should enter into 
stipulntions. 

Two instances are here given of stipulations directed b*y the 
judex. The first is the de dolo cautio. This was a stipulation 
directed for the benefit of a plaintiff, that the sentence given in 
his favour might be executed, without any attempt at fraud 
{dolus mains) on the part of the defendant. For instance, if 
the defendant was ordered to make over the property in a slave, 
the judex would direct that he should stipulate that he bad done 
nothing to lessen the value oT the Hlave. Otherwise tho slave 
might he made over to the plaintiff, and the plaintiff’s claim be 
thus nominally satisfied, while it might really he evaded by the 
defendant wilfully doing the slave some material harm. (B. vi. 
1. 20. and 45.) 

The other instance given is that of the stipulation de perse- 
quendo servo qui in fuga est, restituendove pretio. A slave 
must be supposed to be demanded, and to run away before the 
decision is given. As the defendant, being the actual possessor, 
could alone reclaim the slave against third parties, the judex 
would compel him to engage by stipulation to follow and reclaim 
him, or to pay his price. If the slave escaped without any 
fault whatsoever of the defendant, the judge merely directed 
that the defendant should engage to give up the slave if he 



LIB. III. TIT. XVIII. 


429 


came into his power, and to permit the plaintiff to bring an 
action in the defendant’s name for the recovery of the slave 
from any one who might detain him. (D. iv. 2. 14. 11.) 


2. Priptorire sunt, qua; a 'mero 
protons officio profieiscunlur, veluti 
dainni infecti vel legatorum. Pro- 
torias autem stipulationes sic exaudiri 
oportot, ut in his contineantur etiam 
-dSdilithu; uaui et hoc a jurisdictiono 
vcniunt. 


2. 1’ia‘loiian stipulations are those 
which proceed exclusively from the 
office of the protor; as *the giving 
security against damnum wfectnm, or 
for the payment of legacies. Under 
priotorian stipulations must be com¬ 
prehended iGdilitian, for these, too, 
proceed from a magistrate pronounc¬ 
ing tho law. 


P. xl. 1. ft. 


Dcnnnum infectum est damnum non jactuni quod futurum 
reremur. (11. xxxix. 2. 2.) Supposing the damnum futurum 
which a man apprehended were an injury to his premises from 
tho fall of the ill-repaired house of his neighbour, by tho strict 
civil law, if he wore to wait till the mischief were done, his 
neighbour might abandon his property in the fallen house, and 
the injured man could then obtain no reparation from him. To 
remedy this, the praetor ■would, if he saw fit, order the neighbour 
to give security (cautio damni infecti) to indemnify the person 
applying against any damage that might be done. If this order 
were not obeyed, the praetor authorized the complainant to 
entemipon and occupy the premises (inpossessionem mittebat); 
and, finally, if security were*still refused, the praetor gave the 
complainant full possession of the premises, but he was liable 
to bo dispossessed, if withiu a certain time the original pro¬ 
prietor made compensation, and complied with everything 
enjoined him. (See D. xxxix. 2. 4. 1.) 

Leijatorum: this was a stipulation binding the heir to pay 
legacies, when due, which were not yet payable ; otherwise the 
heir might previously have spent and consumed all the inherit¬ 
ance. 

A jurisdictione reniunt , that is, come from a magistrate jus 
dicens, as opposed to a judex. 


3. Convcutionales sunt, qua ex con- 
ventiono utri usque partis concipiun- 
tur, hoc est, ncque jussu judicis, 
neque jussu protons, sed ex con- 
ventiono contrahentium. Quorum 
totidein genera sunt quot, pene dixe- 
rim, rerum contrahendarum. 


3. Conventional stipulations are 
those, which are made by the agree¬ 
ment of parties; that is, neither by 
the order of a judge nor by that of 
the protor, but by the consent of tho 
persons contracting. And of these 
stipulations there are os many kinds, 
so to speak, as tin ro are of things to 
be contracted for. 


D. xlv. 1. 5. 



430 


LIB. III. 


TIT. XTX. 


4. Communes stipulationes sunt, 
veluti rem salvam fore pupilli; nam 
et praetor jubet rem salvam fore 
pupillo caveri, et interdum judex si 
aliter expediri Iupc res non potest; 
vel do rato stipulatio. 


4. Common stipulations arc those, 
for example, providing for the secu¬ 
rity of the property of a pupil, for 
sometimes the praetor, and sometimes, 
too, when the matter cannot be ma¬ 
naged in any other way, the judge 
orders it should be entered into; or, 
again, the stipulation that a thing 
shall be ratified. 


D. xlv. 1. 5. 

Communes stipulationes were those sometimes directed by 
the praetor, sometimes by the judex. They ought properly to 
have preceded the coneentionalcs. 

Mention has already been made of the security a tutor or 
curator was obliged to„ give. (Bk. i. Tit. 24, pr.) .It was 
properly given before the tutor entered on liis ofliee, and it be¬ 
longed to the praetor to see tliat it was given. But if, before it 
was given, the tutor sued a debtor of the pupil, and the debtor 
objected that security had not been given, the judge, in order 
that the proceedings might not be put an end to, would direct 
security to be then given before him. 

The stipulation de rato , or rent ratam haberi, was one 
entered into by a procurator bringing an action in the mime of 
his principal that what he did would be ratified by his principal. 
It properly belonged to the praetor to direct that this stipulation 
should be entered into beforo the fytis contestatio (see Introd. 
sec. 105) ; but if he omitted to direct this, and there was 
ground for distrusting the authority of the procurator, the judge 
would direct that the procurator should bind himself by this 
stipulation. (See Bk. iv. Tit. 11. 1.) 


Tit. XIX: DE INUTILIBUS STIPULATIONIBUS. 


Omnia rea quae dominio nostro Everything, of which we have the 
subjicitur, in stipulationem deduci property, whether it be moveable or 
potest, sivc ilia mobdis, sive aoli sit, immoveable, may be the object of a 
. stipulation. 

A stipulation is inulilis , i. e. invalid, when it produces no tie 
binding on the parties to it. It would seem to have been 
proper to have examined here the causes which make contracts 
of any kind invalid, and not to limit the inquiry to stipulations. 
But the stipulation was so much the most important kind of 
contract that it is taken to represent all other kinds. Some few 
of the causes of invalidity noticed in this Title are peculiar to 
stipulations, but most are common to all contracts. 
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Lagrange thus classifies the reasons given in this Title for 
the invalidity of stipulations: they might be invalid (1) on 
account of their object (pr. paragr. 1, 2, 22, 24); (2) on ac¬ 
count of the persons by whom (paragr. 7, 8, 9, 10,. and 12), 
for whom (paragr. 3, 4, 19, 20, 21), or between whom (paragr. 6) 
they wero made ; (3) on account of the manner in which they 
were made (paragr. 5, 18, 23) ; (4) oil account of the time 
(paragr. 13, 14, 15, 16, 26), or the condition (paragr. 11, 25) 
subject to which they were made. 


1. At si quis rem qua. 1 in rerum 
natura non est aut csso non potest, 
dari stipulatus fuerit, veluti Stichum 
qui mortuus sit, quern viverc credebat, 
ant Ilippoccntaui'iun qui esse non 
possit, inulilis erit stipulatio. 


1. But, if any one stipulates for a 
thing which does not, or cannot exist, 
as for Sticbus, who is dead, but whom 
he thought to ho living, or for a Hip- 
pocentaur, which cannot exist, the 
stipulation is void. 


Gat. iii. 07. 


Jn such a case no claim could be made for tho supposed 
value of tho thing, nor even for a sum promised under a penal 
clause in case of non-pcrformalice. (D. xlv. 1. 69 and 103.) 


2. Idem .juris est t si rom sacrum 
aut religiosam quain lnunani jmis 
e^-se credebat, vel publicam qua 1 usi- 
bus popuh perpetuo exposita sit, ut 
lorum vel thealrum, vel liberum ho- 
niinen^ quern, scrviim esse crcdohat, 
vel cujus commercium non habuerrt, 
vel rem suam dari quis stipulctur: 
nec in pendenti erit stipulatio oh id 
quod pubhea res in privatum deduci, 
et ex libero servus fieri potest, et 
commercium adipisci stipulator po¬ 
test, et res stipulatoris esse dcsi- 
nere potest; sed protinus inulilis est." 
Item contra, licet initio utiliter res in 
stipulatum doducta sit, si postea in 
carurn qua causa de qui bus supra 
dictum cst, sine facto promissoris de- 
venerit, extinguitur stipulatio. At 
nec statim ab initio tabs stipulatio 
valebit, Luciurn Titium, cum servus 
erit, dare spondes ? et similia; quia 
quie. natura sui doniinio nostro ex¬ 
empts sunt', in obligationem deduci 
nnllo niodo possunt. 


Gai. iii. 97 ; D, 


2. 11 is the same if any ono stipu¬ 
lates for a thing sacred or religious, 
which he thought to be profane, or 
for a public thing appropriated to the 
perpetual use of the people, as a 
forum, or theatre, or for a free man, 
whom he thought to be a slave, or 
for a thing of which he has not the 
commercium , or for a tiling belonging 
to himself. Nor will the stipulation 
remain in suspense, because llie 
public thing maj become private, the 
freeman may become a slave, the sti¬ 
pulator may acquire the commercium 
of the thing, or the thing which now 
belongs to him may cease to be his ; 
but the stipulation is at once void. 
So, conversely, although a thing may 
have been validly stipulated for ori¬ 
ginally, yet, if it afterwards fall under 
the class of any of the tilings before- 
mentioned, without the fault of the 
promissor, the stipulation is extin¬ 
guished. Such a stipulation, too, ns 
tho following, is void ab initio, “Do 
you promise to give me Lucius Titius, 
when he shall become a slave?” for 
that which by its nature belongs to 
no one, cannot in, any way be made 
the object of an obligation. 

xlvi. 82, 83. 5. 
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Cujus cominercium non habuerit. For instance, if, in 
the days of Gaius, a peregrinus liad stipulated for a fundus 
Italicus; or if, in the times of the Lower Empire, a heathen 
had stipulated for a Christian slave (0. i. 10). Of course, if 
the promissor had not the commercium of the particular tiling, 
while the stipulator had it, the promissor was answerable to 
the stipulator for a breach of contract if he did not fulfil his 
promise. (D. xlv. 1. 34.) 

Vel rem suam. It cannot belong to him more than it does; 
but he might stipulate for its value, or for the thing itself if it 
ceased to belong to him. (D. xlv. 1. 31.) 

Exlinguitur stipulatio. And if it were onep extinguished, 
no alteration of circumstances would renew it. In perpetuum 
sublata obligutio restitui non potest. (1). xlvi. 3. 93. 8.) 

In a stipulation it made no difference that the stipulator was 
really ignorant that there was some character attaching to the 
object of the stipulation which made the stipulation invalid, as 
that it was sacred, or public. The fact that it was sacred or 
public invalidated the stipulation, and the stipulator had no 
further remedy against the promissor. We shall find (Tit. 24. a ) 
that if a person purchased in ignorance a thing of tin’s nature, 
he would have a remedy against the seller to indemnify him for 
the loss he sustained by the purchase. 


3. Si quis alium daturum fucturumve 
quod spoponderit, non obligabitur, 
vcluti bi spondeat Tilium quinque 
aureos daturum. Quod si effectu- 
rum se ut Tilius daret, spoponderit, 
obligatur. 

D. xlv. 

4. Si quis alii quam cujus juri sub- 
jectus sit, stipuletur, nihil agit. Plane 
solutio etiam in extranei personam 
conferri potest, veluti si quis ita sti¬ 
puletur, mihi aut Seio daro spondes ? 
ut obligatio quidem stipulatori ac- 
quiratur, solvi tamen Seio etiam in¬ 
vito eo recte possit; ut libei'atio ipso 
jure contingat, sed ille adversus Seium 
habeat mandati actionem. Quod si 
quis sibi et alii cujus juri snbjectus 
non sit, dari deccm aureos stipulutus 
est, valebit quidem stipulatio; sed 
utrum totum debeatur quod in stipu- 
lationem deductunr est, an vero purs 
dimidia, dubitatum est; sed placet 
non plus quam dimidiam partem ci 
acquiri. Ei qui juri tuo subjectns 
est, si stipulatus sis, tibi acquiris; 


3. If a man promise that another 
shall give or do something, he is not 
bound, as if lie promise, that Tilius 
shall give five aurei. But, if he pro 
mise that he will manage that Tuius 
shall gi\e five aurei, he is bound. 

i. m.' 

• 4. If any one stipulates for the 

benefit of a third person, other than 
a person in whose power he is, the 
stipulation is void. But it may he 
arranged that payment shall he made 
to a third person, as if a person sti¬ 
pulates thus, “ Do you engage to pay 
to me or to Seius?” The stipulator 
alone, in this case, acquires the obli¬ 
gation ; but payment may be made to 
Seius even against his will; the payer 
will then be at once freed from his 
obligation, while the stipulator will 
have against Seius an actio mandati. 
Tf ony one stipulates that ten aurei 
shall bo paid to him and to a third 
person, other than a person in whose 
power he is, the stipulation is valid; 
but it has been doubted, whether, in 
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quia vox tun, tamquam filii sit, siouti this case, the whole suiri is due to 
filii vox tmuquam tua intelligitur in the stipulator, or only half; and it 
iis rebus qua? tibi acquiri possunt. has been decided that only' half is 

due. But, if you stipulate for an¬ 
other,- who is in your power, you ac¬ 
quire for yourself; for your words are 
• - as the words of your son, and your 

son's words are as yours, with respect 
to all things which can be acquired 
for you. ^ 

Gai. iii. 10,1; D. xlv. 1. 1-11. 3; D. xlv. I. 39. 130; D. xxxix. 2.12. 

No ono who was not a party to a contract could gain or lose 
hy it. Res inter alios acta, aliis neque nocere , neque prod- 
esse potest (a maxim not to he found exactly in its present 
shape, but based on 0. vii. 00. 1). And as .this was true of all 
kinds of contracts, so was it specially of stipulations, in which 
a particular formula had to be spoken, and which could not 
properly he entered into hy any ono that was absent. The 
third person not being a party to the contract, could have no 
action to enforce it, and the stipulator could not enforce it 
because ho had no interest in it. If, indeed, he had any interest 
in it, that is, any legal interest, which of course might happen, 
a stipulation for another was binding. Si stipuler alii cum. 
mea in (cresset ait Marcel/us stipulationem valere. (D. xlv. 

1. 38. 20, and see paragr. 20 of this Title.) And when one per¬ 
son wished to stipulate for another, the object might generally 
be effected by adding a penalty for the non-performance of the 
promise. A stipulation binding the promissor to give some¬ 
thing to Titius, or if it were not given, to pay a penalty to the 
stipulator, was binding. It was, indeed, nothing but a condi¬ 
tional contract. In the event of something not happening, 
which might have happened, a certain benefit was to accrue to 
the stipulator. (D. xlv. 1. 38. 17.) It is because the thing 
might have happened that such a penal clauso differs in its 
effect from one made t® enforce the performance of a thing 
physically impossible. (See note on paragr. 1.) 

Mihi out Seio. The third person, to whom payment might 
he thus made at the option of the payee, was said to be 
solutionis causa adjectus. (D. xlvi. 3. 95. 5.) 

Sibi et alii. We learn from Gaius, that the Sabinians were 
of opinion that Jic, whole sum specified was in this case due to 
the stipulator. ^Justinian adopts the contrary opinion. (Gai. 
iii. 103:) 

Every one could stipulate and promise for his'heir. Every 
paterfamilias could stipulate for those under his power and 
his slaves; every person under power and every slave could 
stipulate for the paterfamilias or master, and oould promise so 

F F 
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ns to bind the paterfamilias or mastor, if authorized, directly 
or indirectly, to do bo. (Sec Bk. iv. Tit. 7.) 

In the later law many kinds of stipulations could be made 
through another person, though this was contrary to the 
primary notion of a stipulation. For instance, the stipulation 
** rem pupillo salram fore" (see Tit. 18. 4) could be made, 
for a pupil who was infans, or absent, by a public slave, by 
a person appointed by the preetor, or by a magistrate if the 
parties came beforo him. (1). xxvii. 8. 1. 15.) 

f>. Frocterea inutilis est stipulalio, 5. A stipulation, again, is void, if 
si quis ad oa quir- interrogatus erit, the answer jjo not agree with tho 
non respondeat: veluti, si decern au- demand; as when a person stipulates 
reos a te dari stipuletur, tu quinquo that ten aurei shall be given him, and 
promiltas, vel contra ; .aut si ille pure you answer five, or vice versa. A sti- 
stipulotur, tu sub conditione promit- pulation is also void, if a person sti¬ 
lus, vel contra, si modo scilicet id pulates simply, and you promise 
exprimas, id est, si cui sub conditione conditionally, or vice versa; provided 
vel in diem stipulanti tu respondeas, only, that the disagreement is ex- 
pnesenti die spondco: nam si hoc prcssly stated, as if, when a man 
solum respondeas, promitto, brevitcr stipulates conditionally, or for a pnr- 
videris in eamdem diem vel condi- ticular time, you answer, “ I promise 
tionem spopondissc; nequo onim for to-day.” But, if you answer only, 
necesse est in respondendo cadeni “ I pi-omise,” you seem in a brief way 
omnia repeti, qure stipulator ex- to agree to the timo or condition he 
presserit. proposes. For it is not necessary,’ 

that in the answer every word should 
bo repeated which the stipulator ex¬ 
pressed. 

Jh xlv. 1. 1. 3, 4 ; D. xlv. 1. 134.1. 

Si decern aureos. Ulpian, in the Digest, decides the question 
the other way. (D. xlv. 1. 1. 4.) 

0. Ttem inutilis est stipulatio, .si vel fi. A stipulation is also void if 
ah eo stipuleris qui tuo juri subjoctus made with one wlio is in your power, 
est, vel si is a te stipuletur. Sed or if such a person stipulate with 
sorvus quidem, non solum domino you. A slave is incapable not only 
suo obligari non potest, sed ne alii of entering into an obligation with 
quidem nlli; filii vero familias aliis his master, but of binding himself to 
obligari possunt. any other person. But a Jilin s/ami lias 

can enter into an obligation with 
others. 

Gai. iii. 104. 30 ; D. xjiv. 7. 14. 

This paragraph must of course be taken unexpressed with¬ 
out reference to tho peculia of some personal power and of 
slaves. 

7. Mntum neque stipulari neque 7. It is evident that a dumb man 
prom i tiers posse palam est, quod et can .neither stipulate nor promise, 
in surdo receptum est; quia et is qui And this is considered to apply also 
stipuletur verba promittentis, et is to deaf persons, for he who stipu- 
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qui promittit verba stipul antis audire 
debet: undo apparet non do eo nos 
loqui qui tardius exaudit, sed do eo 
qui omnino non audit. 


Gai. iii. 105; 

8. Furiosus nullum negotium ge- 
rcro potest, quia non intelligit quid 
agit. 


lates, ought to bear the words of the 
promissor, and he who promises, the 
words of the stipulator. Hence, it is 
clear that wo are not speaking of a 
person who hears w ith difficulty, but 
of one who cannot hear at all. 

D. xliv. 7. 1. 15. 

8. A madman can go through no 
legal act, because he does not under¬ 
stand what he is doing. 


Gai. iii. 100. 

During lucid intervals a madman could make valid stipula¬ 
tions or promises. 


9. Pupillus oinne negolium recto 
gcrit, ut tamen sicuhi tutoris aucto- 
ritas necessaria sit, adhibeatur tutor, 
veluti si ipso obligetur: nam alium 
sibi obligaro etiam sine tutoris aucto¬ 
ri tate potest. 


0. A pupil may go through any. 
legal act, provided that the tutor takes 
a part in tho proceeding in cases 
where his authorization is necessary ; 
as for instanco, when the pupil binds 
himself, for a pupil can bind others 
to him without tho authorization of 
his tutor. 


Gai. ii. 107. 


10. Sed quod diximus de pupillis, 
utique de iis verum est qui jam ali- 
qnom in tel I return habent: nam infans 
cl qui infanti proximus ost, non mul- 
tum a furioso distant, quia hujus 
irtatis pupilli nullum habent intel- 
leeturn ; sod in proximis infanti, prop¬ 
ter utilitatem eorum, benignior juris 
interpretatio facta est, ut idem juris 
habeant quod pubertati proximi. Sed 
qui in potestato parentis est impubes, 
ne auctoro quidem patre obligatur. 


10. This must bo understood only 
of pupils who already have some 
understanding; for an infant, or one 
still near to infancy, differs but little 
from a madman, for pupils of such 
an age have no understanding at all. 
But, in order to consult their interest, 
the law is construed more favourably 
to those who are near to infancy, and 
they are allowed the same rights as 
those near- the age of puberty. A 
son in the power of his father, and 
under the age of puberty, cannot bind 
himself even if his father authorizes 
him. 


Gai. iii. 109; D. xlv. 1. 141. 2. 

An infant was properly one qui fari non potent, a child not 
yet old enough to speak. When a child could talk, and began 
to have some degree of understanding, he was termed infanti 
proximus . He pould now pronounce the wofds of a stipulation, 
and the law permitted him to do so with the sanction of liis 
tutor in certain cases, such as the acquisition of an inheritance, 
where his personal intervention was necessary. But the law 
did not allow him to stipulate except when the stipulation was 
clearly for his benefit. (D. xxix. 2. 9.) 

Just ns the child who was older than an infant was said to 

r f 2 
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bo inf anti proximus , so ono a littlo younger than a pubes was 
said to bo pubertati proximus . Originally no fixed time was 
assigned at which a child passed from one of these states to 
another; but in later times the word infans had a new mean¬ 
ing ; for, following a theory borrowed from the physicians, who 
maintained that the human body underwent a marked change 
every seven years, a constitution of Theodosius fixed the first 
seven years as the period of infancy. (Cod. Theod. viii. 18. 8.) 
The original meaning of the word was thus lost sight of, and 
infans meant a person under seven years of age. Even in the 
time of Justinian, however, the mode was not very accurately 
fixed in which the different terms describing the age of a 
child were employed. The terms infans and inf anti pro.rimus 
are retained in the text as they stood in Gaius, although tho 
infanti pro.rimus was now included in the infans (see Bk. i. 
Tit. 21, pr.); and Theophilus, in his Paraphrase of this para¬ 
graph, says, proximo s inf anti quails fuerit qui sepiimum uut 
octavum annum agit; whereas the most accurate mode of 
expression, after tho constitution of Theodosius, would be to 
consider inf anti pro.rimus as a term no longer needed, and to 
say that, after a child commenced his eighth year, he was 
pu hurt a t i pro. rim us. 

The paterfamilias could not, like a tutor, supply his au¬ 
thority to make up what was deficient in the power of tho 
pupil. The concluding words of this paragraph are taken 
from Gaius, who makes his statement more complete by adding 
pubes vero qui in potesiale cst, proinde ac si paterfamilias 
obligari solet. (D. xlv. 1. 141. 5.) 


11. Si impns^ibiiis conditio obli- 
gationilms adjicialur, nihil valet sti- 
pulatio. Impossihilis' an tern conditio 
habetnr, cui natura irnpedimento est 
quommus oxistat, vehui si quis ila 
dixerit, si digito calum nttigero dare 
spomles 9 ,At si ita stipuletjir, si digiLo 
einltim non attigero dnro spomles ? 
pure facta obligatio intclligitur, idco- 
que statim potero potest. 


11. If an impossible condition is 
added to an obligation, the stipulation 
is void. A condition is considered 
impossible of which natui’e forbids 
the accomplishment; as, if a person 
says, “ Do you promise if I touch 
tho heavens with my finger?” But 
if a stipulation js made thus, “Do 
you promise if T do not touch tho 
sky with my finger?” the obligation 
is considered ns unconditional, and 
performance may be instantly de¬ 
manded. 


Ha i. iii. S)fi ; D. xlv. i. 7. 

An impossible condition in a testamentary gift was treated 
as if it had never been inserted. In a stipulation or any other 
contract it made the contract void, a difference owing to the 
favour with which testamentary gifts were regarded. (See 
33k. ii. Tit. 15. 10.) 
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In the stipulation “ if I do not touch the heavens/’ &e., 
there is really no condition ; there is nothing left undecided in 
the mind of the speaker or hearer. 


12. Item verborum obligatio inter 
absenles eoncepta inutilis est. Sod 
cum hoc materiam litium contentiosis 
hominibus prioslabat, forte post tem- 
pus tales allegationes opponentibus, 
et non pra'senles esse vel se vel ad- 
vorsarios suns eontendeulibus, idco 
nostra consfitutio pro])ter oelcvilatom 
dirimeiiduruin litium introducta est, 
quani ad Ciesniien^es advocates scrip- 
simus : per quaiu disposuiruus tales 
scripturas qua- presto esse partes in¬ 
dicant, omniniodo esse credendas, 
nisi ipse qui talibus utitur improbis 
allegatiombuK, manifostissimis pro- 
batiombus vel per scripturam vel per 
testes idoneoa approbaverit, in ipso 
toto die quo eonlieiobatur instiu- 
moitum sese vel adveisanum suurn 
in aliis locis esse. 


12. A verbal obligation, made be¬ 
tween absent persons, is also void. 
But as this doctrine afforded matter 
of strife to contentious men, who 
alleged, after some time had elapsed, 
that either they or their adversaries 
were not present, we issued a con¬ 
stitution, addressed to the advocates 
of Ctesareu, in order to provide for 
the speedy determination of such 
suits. By this we have enacted, that 
written acts which declare that the 
contracting parties were present, shull 
be considered as indisputable evidence 
of the fact, unless the party who has 
recourse to such shameless allega¬ 
tions makes it evident, by the most 
manifest proofs, either by writing or 
by credible witnesses, that either ho 
or his adversary was in some other 
place during the whole duy in which 
the instrument was made. 


Gvi. iii. 138; C. viii. 38. 11. 

No writing was necessary to make a verbal contract valid ; 
but one was generally drawn up as a record of tlie transactions, 
and called ins! rumen turn, or catilio , as being a security for the 
stipulator. 


13. Post mortem suam duvi sibi 
nemo stipulari poterat, non magis 
quam post mortem ejus a quo stipu- 
labatur; ac ne is qui in alicujus po- 
testate est, post mortem ejus stipu¬ 
lari poterat, quia patris vel domini 
voce loqui videtur. Sed et si quis 
ita stipuletur, pridie quam moriar vel 
pridio quam morieria dabis ? inutilis 
erat stipulatio. Sed cum (ut ita dic¬ 
tum est) ex consensu contrahentium 
stipulutiones valent, placuit nobis 
etiam in hunc juris artieulum neces¬ 
sarian! inducero emendationem: ut 
sivo post mortem, sive pridie quam 
morietur stipulator sivo promissor, 
stipulatio eoncepta ost, valeat stipu¬ 
latio. 


13. A man could not formerly sti-. 
pulate tliat a thing should ho given 
him after his own death, any more 
than after flio death of the promissor. 
Neither could any person in the 
power of another stipulate that any 
thing should be given him after the 
death of the person in whose power 
he was, because it was his father or 
master who appeared to bo speaking 
in bim. And if any one stipulated 
thus, “Do you promise to give the 
day before l die ? or the day before 
you die?” the stipulation was invalid. 
But since all stipulations, as we have 
already said, derive their forco from 
the consent of the contracting parties, 
we havo thought it proper to intro¬ 
duce a necessary alteration in this 
respect, so that now, whether it he 
stipulated that a thing shall bo given 
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after, or immediately before, the death 
either of the stipulator or tho pro- 
missor, the stipulation is good. 

Gai. iii. 100; C. viii. 38. 11; C. iv. 11. 

A stipulation “pridie quam moriar " was hold to be invalid, 
because the date when the thing promised became due could 
not be fixed until the death happened, and then tho action 
would only be acquired for or against the heirs, exactly as in 
the case of a stipulation “ dab is post mortem!' (Gai. iii. 100.) 
Gaius says, inehyans visum est e.v heredis persona incipere 
obliyationcm ; it was out of the due order of things that a 
man should enter into an obligation in which no action could 
he brought until after his death. Justinian does away with all 
these subtleties. 


14. Item si quis ita stipulatus erat, 
si navis ex Asia venerit, hodie dare 
spondes? inutilis erit stipulatio, quia 
pra'postere concepta est. Sed cum 
Leo inclytie recordationis in dotibus 
eamdem stipuiationcm qua* pnopos- 
tera nuncupatur, non esse rejiriendam 
oxistimavit, nobis et buie 

perfeclum robur accominodare, ut 
non solum in dotibus sed etium in 
omnibus valeat hujusinodi conceptio 
stipulations. 


14. Also, if any one stipulated 
thus, “ If a certain ship arrives to¬ 
morrow from Asia, do you engage to 
give to-day?” the stipulation would 
be void, as being preposterous. But, 
since tlie Emperor Leo, of glorious 
memory, decided that such a stipula¬ 
tion, which is termed prrrpostcra, ought 
not to be rejected with respect to 
marriage-portions, we have thought it 
right to give it complete validity, so 
that now, every stipulation made in 
this way is valid, not only with respect 
to marriage portions, but wlmtevor 
may bo its object. 


C. vi. 23. 25. 


Such a stipulation^was said to he pra'postere concepta ( i. e. 
the things which should come post are placed pra), because tho 
payment is to bo made at once, and thus is placed before (prat) 
instead of after (post) tlie fulfilment of the condition. Under 
Justinian’s enactment the contract was binding at once, but 
payment could not be enforced until the condition was fulfilled. 
(0. vi. 23. 25.) 


15. Ita autem concepta stipulatio, 
veluti si Titius dicat, cum moriar 
dare spondes? vel cum morieris? ct 
apud veteres utilis erat et nunc valet. 


15. A stipulation made thus, as if, 
for instance, Titius says, “ Do you 
promiso to give when I die,” or “ when 
you die?” was considered valid by 
the ancients, and is so now. 


T). xlv. 1. 45. 3. 


This stipulation was said to be valid becauso the thing was 
to be given “ non post mortem , sed ultimo vitat tempore!' 
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(Gai. ii. 232.) The sq,me might be said of the stipulation 
“ dari pridie quam mortar." 


1U. Item post mortem alterius rocte 10. We may also validly stipulate 

stifulamur. that a thing shall be given after the 

death of a third person. 

D. xlv. 1. 45. 1. 

The death of a third person was an uncertain term, which 
might be as legitimately affixed to a stipulation or any other 
uncertain time. The reason which prevented the stipulation 
post mortem mourn or l it am did not apply. 


17. Si scriptum in instrumento 
fuerit prouiisisse aliquem, perindo 
liabetur atque si interrogatione prui- 
ccdcnte responsum sit. 


17. It if be written in an instrument 
that a person has promised, the pro¬ 
mise is considered to have been given 
in answer to a precedent interroga¬ 
tion. 


See Paul. Sent. v. 7. 2. Ulpian says (D. ii. 14. 7. 12) that 
if, at the end of the instrument of an agreement, the words 
usually added were found, viz. rof/avit Titius, spopondit 
Mievius , the agreement was taken to be a stipulation unless it 
were expressly shown that it was in reality only a pactum. 


18. Quoties plures res una stipu- 
latione confjirehenduntur, si quidem 
promissor shnplioiter respondeat dare 
fipondco, propter omnes tenetur. Si 
vero uiiaiu ex liis vel quasdam datu- 
ruui so respondent, obhgatio in iis 
pro quibus spoponderit, coutrahitur : 
e\ plunbus euiin stipulatioiubus una 
vel qumdiun videutur esse perlectti 1 ; 
singulas onim res stipulnri, ot ad 
singulas respondero debemus. 


D. xlv. 1. 83. 4; 

10. Alteri stipulari (ut supra dictum 
est) nemo potest: inventie sunt eniin 
lnyusniudi obhguliones ad hoc ut 
unusquisquo sibi aequirat quod sua 
interest; ceterum, ut alii detur, nihil 
interest slipulatoris. Plane si quid 
volit hoc faeere, p<cmuu stipulari con- 
veniet, ut nisi ita factum sit ut com- 
preliensum ost, committatur panne 
stipulatio cliam ei cujus nihil in¬ 
terest ; peon am enim quum stipulatur 
quis, uon illud inspicitur quid intersit 
ojus, sod qua: sit quontitus in con- 


18. When many things are com¬ 
prehended in one stipulation, a man 
binds himself to all, if he answer 
simply “ I promise to give.” But, if 
ho promise to give one, or some of 
the things stipulated for, he is bound 
only with respect to the things com¬ 
prised in his answer. I’or, of the 
different stipulations contained in the 
question, only some are considered 
to have been answered, as for each 
object a separate question and a 
separate answer is required. 

D. xlv. 1. 4, 5. 

10. No one, as we have already 
said, can stipulate for another, for 
this hind of obligations has been in¬ 
vented, that every person may acquire 
what it is for his own advantage to 
acquire; and it canuot he for his in¬ 
terest that a thing should be givcu to 
another. But, if any one wishes to 
stipulate for another, he should sti¬ 
pulate for a penalty payable to him, 
although ho would otherwise receive 
no advantage from ll’ i obligation, so 
that if the promissor does not perform 
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ditiono stipulationis. Ergo si quis his promise, the stipulation for the 
slipuletnr 't’itio dari, nihil agit; sed penalty maybe valid even for a person 
si addiderit’pnMiam, nisi dederis tot who had no interest in the perform- 
uureos dare spondes ? tunc commit- once of the promise; for when a 
titur stipulatio. penalty is stipulated for, it is not the 

interest of the stipulator that is re¬ 
garded, but the amount of the penalty. 
If, therefore, any one stipulates that 
a certain thing shall be given to Titms, 
this is void; but if he adds a penalty, 
“ Do you promise to ghe mo so many 
uutri if you do not give the thing to 
Titius?” this stipulation binds the 
promissor. 

n. xlv. 1. as. 17. 

20. Sed ct si quia stipulotur alii, 20. But, if any one stipulate for 

cum ejus interesset, placuit stipula- another, having himself an interest in 
tionem valere. Nam si is qui pnpilli the performance of the promise, the 
tutelam administrare co perat, ces^it stipulation is valid. Thus if ho who 
administratione, contutori sno, et sti- has begun to act as tutor, afterwards 
pnlatus est rein pupilli salvam fore; gives up the administration to Ins 
quoniam interest slipulatoris fieri co-tutor, and stipulates for the seeu- 
quod stipulatus est, cum obligatus rity of the estate of his pupil, since 
luturns cwset pupillo si male gesserit, it is for the interest of the stipulator 
tenet obligatio. Ergo et si quis pro- that the promise should he pe.r- 
curatori -.no dari stipulatus sit, stipu- formed, as he is answerable to the 
latio vires habebit; et si creditor! pupil for maladministration, the obli 
dan stipulatus sit, quod sua interest, g.ition is binding. So •If a person 
no forte vel po-na comrnittatur, vol .stipulates that a thing shall be given 
pra-dia distralumtur qme pignori data to his procurator, the stipulation is 
erant, valet stipulatio. effectual. So, too, is a stipulation that 

a thing shall be gnen to a creditor of 
the stipulator, the stipulator having 
an interest in the performance of the 
• promise ; as, for instance, that he may 

• avoid becoming liable to a penal 

clause, or that his immoveables, given 
in pledge, should not be sold. 

D. xlv. 1. ,88. 20. 20. 

See note on pnragr. 4. The tutor was liable for all his co- 
tutor did. (See Bk. i. Tit. 24.) 

21. Versa vice, qui alium facturum 21. Conversely, he who undertakes 

promisit, videtur in ea esse causa ut for the performance of another, is 
non teneatur, nisi poenam ipse pro- nut bound unless he promises under 

miserit. a penalty. 

D. xlv. 1. .28. 2. 

22. Item nemo rem suam fnturam, 22. No man can validly stipulate 

in eum casum quo sua sit, utiliter that a thing which will hereafter he 
stipulatur long to him slmll be given him when 

it heroines his. 

D. xiv. I 87. 
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When the time was come, the stipulation would have nothing 
on which to take effect. 

t 

23. Side alia ro stipulator senserit, 23. If the stipulator intone! one 
do alia promissor, perinde nulla con- thing, and a promissor another, an 
traliitur obligatio, ac si ad interroga- obligation is no more! contracted than 
turn responsum non esset: veluti, si if no answer had been made to the 
hominem Stichum a to quis stipulatus intei-rogation; for instance, if any one 
fucrit, tu do Pamphilo sonseris quem has stipulated that you should give 
Stichum vocari eredideris. Stichus, and you understood him to 

refer to Pamphilu.s, thinking that 
Pamphilus was called Stichus. 

D. xlv. I. 137. 1. 

Stipufatio ex ittriusque consensu valet. (D. xlv. 1. 83. 1.) 
And if the seeming consent implied in pronouncing the words 
of the stipulation was vitiated by a mistake under which one 
party spoke of ono thing and the other of another, the stipula¬ 
tion was void; hut if the mistake was only with reference to 
something in, or relating to, tho thing they were speaking of, 
i. e. il’ they were really speaking of the same thing, but ono 
party was under some misapprehension respecting it, the stipu¬ 
lation was valid. So it was valid if fraud or violence had been 
used to procure it; but though in such cases it was valid, the 
rights it gave were worthless under the jurisdiction of tho 
praitor, who always allowed exceptions doli, me tun, &c., by 
which tlic action brought on the stipulation was repelled. 

21. Quod turpi ox causa promi->sum 21. A promise made to effect abase 
est, veluti si quis hoinicidimn vel sa- purpose, as to commit homicide or 
crilegium se facturum promittat, non sacrilege, is not binding, 
valet. 

r>. xlv. 1. 20, 27. 

A thing was said to bo promissum ex turpi causa , when it 
was promised, being itself illegal or immoral, or was tlieroward, 
or depended on tho happening, of anything illegal or immoral. 

25. Cum quis sub aliqua conditione 25. If a stipulation be conditional, 
stipulatus fueyt, licet ante conditio- although the stipulator dies before 
nem dccosserit, postea existento con- tho accomplishment of the condition, 
ditiune bores ejus agero potest. Idem if, afterwards, the condition is accom- 
ost et ex promissoris parte. plislied, his heir can demand the 

execution of the promise; and so, 
too, tho heir of the promissor may 
be sued. 

D. xlv. 1. 57. 

20. Qui lioo anno aut hoc mense 26. A person who stipulates that a 
dari stipulatus est, nisi omnibus par- thing shall be given to him in such a 
tibus unni vel mensis pneteritis non year or month, cannot legally demand 
recto petet. the thing promised, until the whole 

year or mouth lias elapsed. 
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D. xlv. 1. 4d. 

27. Si fundum dari stipuleris vel Si7. If you stipulate for a piece of 
lioiuinem, non potcris continue ngore, ground, or a slave, you cannot in-* 
nisi tantum spalium prieterient quo stantly demand the thing, but must 
traditio fieri possit. wait until enough time has passed for 

• delivery to have been made. 

D. xlv. 1. 73. 


Tit. XX. DE EIDEJUSSORIBUS. 


Vro eo qui promittit, soleut alii It is customary that other persons, 
obligati, qui lidqjussorc'- appellantur ; termed Jitl<jnssor< x, should bind tlieni- 
quos homines uccipcre soleut dum selves for the pronnssor; creditors 
curant ut dihgentius sibi cautum bit. generally requiring that they should 

do so, in order that the security may 
be greater. 

Gai. iii. 115. 117. 

Besides the principal parties to a stipulation, the stipulator 
and the promissor, there might be accessory parties, called re¬ 
spectively ad til ip u la to res and adpromissores. The adstipulator 
either received the same promise as his principal did, and could, 
therefore, have the same actions, and equally receive or exact 
payment; or ho only stipulated for a part of that for which the 
principal stipulated, and then his rights were eo-extensive with 
the amount of his own stipulation. 1$ the early law, the chief 
use of an adstijmlator was, probably* to supply the place of a 
procurator at a time when the law refused to allow stipulations 
to be mode by procuration. A might make a stipulation, and 
know that at the time when payment would be due lie would be 
ubroad. He, therefore, joined B in the stipulation, who could 
receive payment, or bring an actum in bis place. 

Before the time of Justinian no one could stipulate validly 
for a thing after his own death (see Tit. ID. 13), and, there¬ 
fore, those who wished to make such a stipulation joined an 
adstijndator with them, and this adstijndator could bring; an 
action, or receive payment, after the death of the stipulator. 
As in the days of Cuius, all contracts could be made by pro¬ 
curation, it appears from his account of the adstijndator, which 
is the only one we have, that the only use of the adstipulator 
was to make this stipulation post mortem suam valid. (Gai. 
ill. 117 .) 

The adstipulator could not transmit his right of action even 
to his heirs, llis rights were purely personal, because lie was 
selected by the stipulator, to whom he stood in the relution of 
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n mandatary, from motives of personal confidence. (Gai. iii. 
114.) 

Tlie adpromissores were accessory to tlie promise, in order 
to give tlie stipulator greater security. They were guarantees 
for tho fulfilment of the promise (Gai. iii. 110), and these 
guarantees were tormed sp on sores when Roman citizens, as 
they pledged themselves by the word spondeo , a word which 
citizens alone could utter, and Jidepromissores when peregrini 
(Gai. iii. 120), because, in binding themselves, they used the 
expression Jide me a pr omit to. 

The span sores and Jidepromissores held a position, in many 
respects, the exact converse of the adstipulator. They made 
the same promise as their principal, or one not so extensive, 
for they might ouly choose to become guarantees to a certain 
extent; they could not bind themselves for more than their 
principal was bound for. They were often employed to remove 
any objections that might be made to the capacity of their pro- 
missor, as, for instance, that he was impubes and contracting 
without the consent of his tutor. Their heirs were not bound 
(Gai. iii. 120), and they might recover from their principal by 
an actio mandati what they had advanced for him. (Gai. iii. 
127.) 

By the lex Faria (circ. 95 b.c.) their obligation was only 
binding for two years, and the amount of the liability of all 
was divided equally among all living at the time when the 
guarantee was enforced. 

These restrictions, the limit^on of the intervention of spon¬ 
sored and Jidepromissores to verbal contracts, and their obli¬ 
gation dying with them, made it necessary that there should 
be a more unfettered mode of becoming surety for a party to a 
contract. This was supplied by the introduction of tliojide- 
jussores, who could bind themselves in every kind of obligation, 
and who transmitted their obligation to their heirs. In the 
time of Justinian, spon sores and Jidepromissores had been long 
obsolete, and as, under his legislation, stipulations post mortem 
saam were allowed, there was no longer any occasion for the 
intervention of adstipulatores, and, consequently, none of the 
additional parties to a verbal contract, except Jidejussores , arc 
mentioned in the Institutes. 

Gaius mentions other laws-besides the lex Faria, bearing on 
the subject of the additional parties to a contract, and as tho 
effect of some of th^ir provisions is traceablq^n what we read 
with respect tp Jidejussores in this Title, it may be as well to 
notice them here. (1.) The lex Apuleia (102 nc.) established 
a kind of partnership {quondam socieiatem) between the dif- 
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ferent sponsores or Jidepromissores ; any one of them who had 
paid the whole debt could recover from the others what he had 
paid in excess of his own share by an action pro socio. (Gai. 
iii. 122.) (2.) A law, the name of which is illegible in the 

manuscript of Gaius, perhaps the lex Apuleia, required that 
the creditor should give notice beforehand, for what amount he 
was going to exact security, and how many sponsores or Jule- 
promissf'rex there were to be. (2.) The provisions of the lex 
Faria (05 b.c.) have been noticed above. (4.) A lex Cornelia 
(81 B.C.), referring not only to sponsored and Ji dej> ro m is so res, 
but to all sureties, and therefore to jidejussores (which, perhaps, 
shows the date of the first introduction of Jidejussore.s) , pro¬ 
vided that no one should bind himself for the same debtor, to 
the same creditor, in the same year ( idem pro eodeni, apnd 
eundem, eodem anno), for more than 20,000 sesterces. (Gaj. 
iii. 124, 125.) (5.) Lastly, a lex Publilia gave sponsores an 

advantage over any other sureties, for they were allowed to 
recover from their principal what they had paid, by a special 
action ( actio depen si), and, if he denied his liability, they 
recovered double. (Gai. iii. 127.) 

Intercedere was the proper term for becoming bound for the 
debt of another; satisdare for the giving surety for the obliga¬ 
tion of the principal; satisaccipere for the receiving it. 

The sen at us -eon s ultuni Velleianum (D. xvi. 1. 2. 1), 40 
a.d., forbad women ever to bind themselves for another person. 


1. In omnibus autem obligationi- 
bus assumi possunt, id est, sive re^ 
sive verbis, sive literis, sivo consensu 
contracts; fuerint; at no illud quidem 
interest utrum civilis an naturalis 
sit obligatio cui adjiciatur fidejussor, 
adeo quidem ut pro servo quoque 
obligetur, sive oxtranous sit qui fide- 
jussorem a servo aroipiat, sive ipse 
dominus in id quod sibi naturaliter 
debetur. 


1. Fidejussnres may be added in 
every kind of obligation, i. <•. whether 
the obligation is contracted by the 
delivery of the thing, by words, by 
writing, or by the consent of the 
parties. Nor is it material, whether 
the obligation to which the fidejussor 
is made an additional party, is civil 
or natural; so much so, that a man 
niny hind himself as a fidejussor for 
a slave, either to a stranger or to the 
master of the slave, when the tiling 
due to him is due by a natural obliga¬ 
tion. 


Gai. iii. Ill); D. xlvi. 1. 8. 5. 

In omni obligations. This .was the principal advantage 
gained by tlic introduction of Jidejussores. 

2. Iidejussor no^ptantum ipse obli- 2. A fidejussor not only hinds liim- 
gatur, sed etiam lieredem obligatum self, but also his heir, 
rolinquit. 


1). xlvi. 1.4. I 
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This wrs the second chief point of difference between 
Jidejussores and sponsores, or Jidepromissores . 


3. Fidejussor et priecedere obliga- 3. A fidejussor may be added either 
tionem et sequi potest. before or after an obligation is entered 

into. 

D. xlvi. 1. 0, pr. and 3. 

Probably the formality of verbal contracts exacted that the 
words of the principal should predede those of the accessory. 


4. Where there are several •Jide¬ 
jussores, whatever is their numbor, 
each is bound for the whole debt; 
and the creditor may demand the 
whole from any of them he pleases. 
But, by a rescript of the Emperor 
Hadrian, the creditor is forced to 
divide his demand between all those 
fidejussores who are solvent at the 
time of the htis contestalio, so that, 
if any of the Jidejussores is not sol¬ 
vent at that time, the rest have so 
much additional burden. But, if the 
creditor obtains his whole demand 
from one of the Jidejussores, the wholo 
loss falls upon him alone, if the prin¬ 
cipal debtor cannot pay; for lie has 
no one but himself to blame, as he 
might have availed himself of the 
rescript of the Emperor Hadrian, aud 
might have required that no action 
should be given against him, for more 
than his share of the debt. 

Gai. iii. 131; T). xlvi. 1. 20. 

The provision of the lex Furia not applying to Jidejussores, 
they were bound for all they had promised, and as each pro¬ 
mised for himself alone, the one first sued had no remedy 
against the other Jidejussores, until the rescript of Hadrian 
provided ono, and gave him what was called the benejicium 
division is; but under^the lex Fur in, the liability was divided 
among the different sureties ipso jure, whereas the surety first 
sued was obliged expressly to claim the benefit given by the 
rescript of Hadrian. 

There were two other privileges or benefiem of which the 
,fidejussor might avail himself: ono was, that ccdeudarum 
actionum, by which the surety could, before paying the creditor, 
compel him to make over to him the actions Which belonged to 
the stipulator, and thus the Jidejussor could sue those hound 
with him, or the principal debtor (D. $.lvi. 1. 17), and this vyas 
often more advantageous than having recourse to actions which 


4. Si plures sint fidejussores, quot- 
quot erunt nuinero, singuli in soli- 
dnm tenentur: itaque liberum est 
creditor!, a quo velit solidum pctorc. 
Sed ex epistola divi Hadriani com. 
pollitur creditor a singulis, qui modo 
tsolvendo sunt litis contestatu* tem¬ 
pore, partes petore: ideoque, si quis 
ex fidejussoribus eo tempore solvendo 
non sit, hoc ceteros onerut. Sed si 
ah uno fidejussorc creditor totum 
eonseeutus fuerit, lmjus solius detri¬ 
men turn erit, si is pro quo fidejussil 
solvendo non sit; et sibi imputaro 
debet, cum potuerit adjuvari ex epis¬ 
tola divi Hadriani, ct desiderure ut 
pro parte in sc detur aclio. 
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the fdejussor might himself have brought, beoause, if the 
creditor had taken pledges, they were transferred to the Jide- 
jussor. (D. xlvi. 1. 59.) 

There was’also a beneficium ordinis, or, as it was otherwise 
termed, avcnssionis or discussion is, introduced by Justinian 
(Nov. 4. 1) : by this a creditor was bound to sue the principal 
debtor first, and could only sue the sureties for that which ho 
could not recover from the principal. 


5. Fidejusgoros ita- obligari non 
possnnt, ut plus debeant quam debet 
is pro quo obligantur: nam comm 
obligatio acccssio cst principalis obli¬ 
gation!:?, nec plus in aeeessionc potest 
esse quam in principal ro; at ex 
diverso, ut minus debeant, obligari 
possunt. Itaque si reus decern aureos 
promiserit, fidejussor in quinque recto 
obligatur; contra vero obligari non 
potest. Item si ille pure promiserit, 
fidejussor sub eonditiono promittere 
potest, contra vero non potest: non 
solum enim in quantitate, sed etiam 
in tempore minus ct plus intelligitur; 
plus est enim statim aliquid dare, 
minus est post tempus dare. 


5. Fidcjussores cannot bind them¬ 
selves for more than the debtor is 
bound for; bccauso their obligation 
is accessory to the principal obliga¬ 
tion ; and the accessory cannot con¬ 
tain more than the principal. They 
may, however, bind themselves for 
loss. Therefore, if the principal 
debtor promises ten nurd, the fide¬ 
jussor may be bound for five, but the 
fidejussor cannot be bound for ten, 
when the principal debtor is bound 
only for five. Again, when the prin¬ 
cipal promises unconditionally, the 
fidejussor may promise conditionally, 
but not vice versa. For the terms 
moro and less are used not only with 
respect to quantity, but also with re¬ 
spect to time; it is more to give a 
thing instantly, it is less to give it 
after a time. 


Gai. iii. lift. 120. 


6. Si quid autem fidejussor pro reo 0. If a fidejussor has made pay- 
solverit, ejus recuperandi causa habet ment for the debtor, he may have an 
cum eo mandati judicium. actio mandati against him to recover 

what ho lias paid. 


Gai. iii. 127. 


7. Griece fidejussor ita aecipitur, 
T /7 ifiji irliTTft kcXcoci), 6i\a> 

sive jinvXafiai ; sed et si ilixerit, 
pro eo ent ac si dixerit Xeyco. 


7. A Jidcjussor may bind himself 
in Greek, by using the expression 
rj] ififi nlaret ktXevco (I order upon 
my faith), \eyeo (1 say), 6t\u> or 
13ov\ofiat (I wish); if he uses the 
word (fiTjut, it will be equivalent to 
Xeyoa. 


D. xlvi. 1. 8. 


The appropriate Latin formula was, “ Idem fide men esse 
jubeo but this formula was, probably, never insisted on, as the 
formulae “ spondeo ” and “ idem Jide mca promitto ” were. 


8. In slipulationihus fidejussovum 8. It is a general rule in all stipu-. 
sciendum est geperaliter hoc acclpi, lations of fidcjussores , tliat whatever - 
ut quodcumque scriptum sit quasi is stated in writing to havo been 
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actum,videatur etiam actum; ideoquh done, ia considered really to have 
constat, si quis scripserit so fidejus- been done. If, therefore, any one 
sisse, videri omnia solcmniter acta. states in waiting that he has bound 

himself as a Jidcjvssor, it is presume? 
that all the necessary forms were 
observed. 

P. xlvi. 1. 30. 


Tit. XXT. BE JATERARUM OBLIGATIONE. 

Olim scrip turn fiebat obligatio quae Formerly there was made by writing 

nominilms fieri dicebatur, qua: no- a kind of obligation, which was said 
mina hodie non sunt in usn. Tlanc to be made nnmhiibvs. These nnniinn 
si quis dobere se scripserit quod ei arc now no longer in use. But if 
numeratum non cst, de pecunia mi- any one states in writing that he 
nime numnrata post rnultum tempori owes a sum which has never really 
cxceptionom opponere non potest; been told out to him, he cannot, after 
hoc mini su-pissime constitutum cst. a long time has elapsed, use the 
Sic fit ut at hodie, dum queri non exception, non nvmcrattr pccunia, i, e. 
potest, scriptura ohligetur, et ex ea that the money has not been told 
misoitur condictio, cessante scilicet out. This has been often decided by 
verliorum obligations. Multum au- imperial constitutions; and thus it 
tom tempus in line exceptione antea may bo said, even at the present day, 
quidem ex principalibus constitution^ as ho cannot relieve himself from 
bus usque nd quinquennium procede- payment, he is hound by tlio writing, 
bat. Scd no ereditores diutius pos- and that the writing gives rise to a 
sint suis pecuniis forsitan defraudari, condition, in the absence, that is, of 
per constitutioncm nostrum tempus any verbal obligation. The length of 
coarctatum est, ut ultra biennii metas time fixed as barring this exception, 
liujusraodi exceptio minime extenda- was, under imperial constitutions 
tur. antecedent to our time, not less than 

five years. But, that creditors might 
not be exposed too long to the risk 
of being defrauded of their money, 
we have shortened the time by our 
constitution, and this exception can¬ 
not now be used beyond the space of 
two years. 

Gai. iii. 128-130. 133, 134; C. iv. 30. 14. 

A contract was said to be formed litciis when it originated 
in a certain entry or statement of it being made in the books 
of the creditor with tlio consent of the debtor. Regularity in 
keeping accounts, and in entering all matters of business in a 
private Jedger, was considered one of the first duties of a 
Roman citizen. Cicero speaks of a failure in this duty as an* 
•almost insupposable act of negligence*and dishonesty. (See 
pro Hondo, 3. 1 and 3.) Events, as they occurred, were jotted 
down in rough memorandums called adversaria, and these were. 
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transferred at least once a month to the ledger {codex or tabu he). 
It was only this ledger which had any legal importance. If any 
•ne put down in his ledger that he had advanced such a sum of 
money to another {expensam ferre), this entry was an admis¬ 
sible proof of the fact. If the debtor also had made a cor¬ 
responding entry in his ledger {accept tun refer re), the tallying 
of the two together made what was called an obligatio Uteris. 
These two entries had, in fact, exactly the same effect as if the 
two parties had entered into a stipulation. But this was not all: 
the creditor was not to be placed entirely at the mercy of his 
debtor, whose wilful or accidental negligence preventing a proper 
entry, might make the obligation fail. The real source of the 
obligation was taken to be the consent of the debtor to the 
entry made by the creditor. If the debtor made a corresponding 
entry in his ledger, this was a conclusive proof that he had 
consented to the creditor’s entry; but if he did not, then the 
creditor might still prove, in any way that he could, that he had 
really made his entry with the debtor’s consent. Of course, if 
he had really paid the money over, this, if proved, would show 
beyond a doubt that the debtor had consented. 

The foundation of this contract Uteris being the payment of 
a sum certain by the creditor, the obligation was always for a 
sum or certain thing, and was therefore enforced by condictio 
certi, more usually termed simply condictio. 

As the creditor put down the name of his debtor, the word 
“ nomen ” came to signify a debt; and Gaius speaks of 
" nomina transcriptia ," referring to the nomina being tran¬ 
scribed from the adrersaria to the codex. He says this tran- 
scriptio took place (I) a re in personam, as when something 
being already owed, as, for instance, under a contract of sale, 
or of letting to hire, the debtor assented to the creditor making 
an entry of the debt (Gai. iii. 129) : this operated as a novatio 
(see Introd. sec. 89) of the old debt, and the creditor could now 
employ edcondictio to enforce his claim; (2) the trait sc riptio 
took place a persona in personam, viz. when one man took on 
himself the debt of another. (Gai. iii. 130.) 

These contracts were peculiar to Homan citizens. Peregrini 
had, as a substitute, syngrapha, signed by both parties, or 
chiroyrapha, signed only by the debtor. These syngraphic 
and chiroyrapha were not mere proofs of a contract, but were 
instruments on which an action could be brought, and the 
making of which' operated as a novation of an existing debt. 

The word most usually employed for a mere memorandum 
intended to furnish a proof, and not to give a right of action, 

jft&'cuuiio. In the time of Justinian there had ceased to be 

_ * 
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any real difference between chirographa and cautiones. Any 
writing stating that a sum was due sufficed as the ground of 
an action. # 

In every period of the law, if there was a formal verbal con¬ 
tract, the written •contract was thought subsidiary, and was 
merged in the stipulation, as the text says, nascitur condictio , 
cess ante scilicet verborum obligatione. 

If the debtor had given a mere memorandum, a “ cautio 
and then denied his liability, ho had to prove that, in spite of 
the cautio , he was not bound. The burden of proof was 
against him; but if a contract formed Uteris had been made, 
the civil law treated it exactly as it did a stipulation. The 
contract was conclusive evidence of the liability. Fairly or 
unfairly, the debtor must abide by this contract. The prretor, 
however, when the debtor had not really received the money, 
permitted him to repel the action of the creditor by an exception 
called the “ exceptio non numeratte peennne” by which the 
debtor insisted that the money which formed the “consideration 
of the obligation had never been told or counted out to him.; 
and hero the burden of proof was considered to fall on the 
creditor. It was for him to prove that ho had paid the money; 
not for the debtor to prove tlmt_ he had not. The obligation 
was so often entered into before the money was really paid, that 
the law, to prevent fraud, insisted on the creditors proving the 
payment if it were denied ; but after a certain number of years, 
originally five, and reduced by Justinian to two, the onus pro- 
bandi was shifted again, and the debtor bad to prove that be 
bad not received the payment. During this iuterval, however, 
if the debtor wore really defrauded, he might protest in a public 
net against the writing which hound him, or bring an action 
against the creditor to compel him to give it up (C. iv. 30. 7); 
and a constitution in the Code (iv. 30. 11. 1) permitted him to 
make his exception perpetual by a formal announcement to the 
creditor of bis intention to do so. 


Tit. XXII. DE CONSENSU OBLIGATIONE. 


Consensu fiunt obligationes in 
emptionibus venditionibus, loeqiio- 
nibus conductionibus, societatibus, 
mandalis. Jdeo nut cm istis modis 
consensu dicitur obligntio conlralii, 
quia ncquo scriptnra nequo.prirsentia 
omnimodo opus est, ac nec dari quid- 


Obligi^ions are formed by tbc more 
consent of the parties in the contracts 
of sale, of letting to hire, of partner¬ 
ship, and of mandate. An obligation 
is, in these cases, t-«id to bo made by 
the more consent cf the parties, be¬ 
cause there is no necessity for any 
* G G 
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writing, nor oven for the presence of 
tlio parties: nor is it requisite that 
anything should be given, to malte 
the contract binding, but the mere 
consent of those between whom the 
transaction islanded on suffices. Thus 
these contracts may be entered into 
by those who are at a distanco from 
each other, by means of letters, for 
instance, or of messengers. Ln these 
contracts, each party is bound to the 
other to render him all that equity 
demands, while in verbal obligations, 
one party stipulates and the other 
promises. 

Ciai. ni. Id5. 1:17. 

We now pass to contracts which belong to the jus gentium , 
which have nothing of the peculiar characteristics of the old 
civil law of Home, and which are perfected by the simple con¬ 
sent of the parties. As is remarked in the concluding words 
of the text, these contracts by simple consent, unlike the con¬ 
tracts of which wo have hitherto spoken, are bilateral ; there 
is something which binds both parties ; whereas the older and 
jjeculiarly Roman contracts were only unilateral. In a, stipula¬ 
tion, for instance, it was only the pro/nissor that was hound. 
Those contracts “ consensu ” were not enforced by actions 
strirti juris, such as were proper to the peculiarly Homan 
contracts of mutuum, stipulation, and contracts made Uteris, 
but by actions “ bonre Julei,” i. e. prtetorian actions, in which 
equitable principles were permitted to govern the decision. 
(See In trod. sec. 100.)’ 


quam necesse est nt substantiam 
capiat obligatio; sed sufficit eos qui 
negotia gerunt consentire: unde inter 
absentee quoque talia negotia contra- 
liuntur, vcluti per epistolain vol per 
nuntium. Item in his contractibus 
alter alteri obligatur in id quod alie- 
rnm alteri ex bono et jequo priestare 
oportet, cum alioqum in verborum 
obligt jonibus alius stipuletur, alius 
promittat. 


Tit. XXIII. DE EMFTIONE ET VENDITIONE. 


Emptio et venditio contrabitur 
simul atque de pretio convenerit, 
quamvis nondiun pretium numera- 
tum sit, ac ne arra quidem data fuorit: 
nam quod arm; nomine datur, argu- 
mentum est emptionis et venditionis 
contractor Scd lute quidem de emp- 
tionibus et venditionibus qua? sine 
scriptura consistunt, obtinore oportet; 
nam nihil a nobis in huju&modi ven- 
ditionibus innovatum est. In iis au- 
tem qua? scriptura conficiunl.ur, non 
aliter perfectam esse venditionem et 
emptionom constituimus, nisi et in- 


The contract of salo is formed as 
soon as the price is agreed upon, 
although it has not yet been paid, 
nor even an earnest given; for what 
is given as an earnest only serves as 
proof that the contract has been 
made. This must be understood of 
sales made without writing ; for with 
regard to these we have made no 
alteration in the law. But, where 
there is a written contract, we have 
enacted that a salo is not to be con¬ 
sidered completed nil less an instru¬ 
ment of sale lias been drawn up, 
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stmmenta emptionia fuerint con- 
soripta, vcl rmttm propria contrahen- 
tium, vel ab alio quulem script a a 
contrnhentibus antmn subscripta, ct 
si per tabelliones fiant, nisi et com- 
plelionos acccpcrint, ct fuerint parli- 
bus absolutu: donee enim aliquid 
•lenst o\ bis, et pirnitentin' locus est, 
et potest ernptor vel venditor sine 
puna rceedere ab ciupticmo. 1 to. 
tamnn inipuno eis rceedere eoneedi- 
mus, nisi pun arvarum nomine ali- 
quiil flier it datum: line ctenirn subse- 
ento, sive in scriptis sivo sine soriptis 
venditio celobrata est, is qui recusat 
adirnplere contractuin, si quidoni est 
ernptor, perdit quod dedit; si \ero 
\enditor, duphim restitnero oompelli 
tur, licet sapor arris nibil cxpressiim 
est. 

(Jai. iii. lilt); 


being cither written by tlie contract¬ 
ing parties, or at h ast signed by 
them, if written by others; or if 
drawn up by a label/to, it must be 
formally complete and finished 
throughout ; for as long as anything 
is wanting, there is room to retract, 
and either the buyer or seller may 
retract without suffering loss : that, 
is, if no earnest has been given. If 
earnest has been given, then, wlie 
flier the. contract was written or un¬ 
written, the purchaser, if he refuse to 
fulfil it, loses what he has given ns 
earnest, and the seller, if he refuse, 
has to restore double ; although no 
agicement on the subject of the 
earnest was expressly made. 


0. iv. 31. 17. 


The contract of sale belonging to the jus gentium was 
attended with none of those material symbols which charac¬ 
terized the formation of contracts under the civil Invv. Directly 
one person agreed to sell a particular thing, and another to buy 
it, the contract was complete ; no thing need be delivered, no 
money paid, in order that an obligation should arise. On the 
mutual consent being given, the seller was bound to deliver, 
the buyer to pay the price. The change which Justinian here 
introduced is that, when, in giving this mutual consent, they 
agree that the terms of the contract shall be reduced to writing, 
they shall be considered not to lmve consented to the contract 
until it is committed to writing. 

The arrtv were either signs of a bargain having been struck, 
as, for instance, when the buyer deposited his ring with the 
seller (D. xix. J. 11. 0), or consisted of an advance of a por¬ 
tion of the purchase-money. They were also intended ns a 
proof that the purchase had been made. Justinian gave these 
deposits a new character by making them the measures of a 
forfeit in case either party wished to recede from his bargain, it 
being open to either party to retract if he chose to incur this 
forfeit. This power of retracting by forfeiture of the deposit, 
or double its value, was a great change in the law; and when 
Justinian says in hujusmodi renditionibus nihil innovatum 
est , he must he understood only to he referring to unwritten 
contracts of sale, in which there was no deposit made ns 
earnest. It will he seen from the text that this power of 
retraction was given whether the contract was made with 
writing or without. 


U (i 2 
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Besides a buyer and a seller, there must, in a contract ot 
sale, be a fixed price and a particular thing sold. The jurists 
are very minute in their distinctions of the nature of the thing 
sold. There is a distinction with regard to things future and 
uncertain forming the object of a sale, which is‘worth men¬ 
tioning. Either a proportionate price may be agreed to be paid 
on a greater or lesser number of things that may be actually 
realized, as “so much a-head for all the fish I catch to-day,” 
which is termed rei speratu ? emptio; or a definite sum may be 
agreed on as the price of the possibility of any number of 
things, more or less, being realized, as “ so much for tl\e 
chance of all the fish I catch to-dayand this was termed 
spei emptio. (D. xviii. 3. 8. 1.) 


]. Pretium nutcin consritui oportot, 
nam nulla emptio sine pretio esse 
potest; seil et ccrtuni esse debet. 
Alioquin si inter aliquos ita comene- 
rit, lit quanti Titius rem irstimavoiit, 
tanti sit empta, inter velcros satis 
abundeque hoc dubitabatur, sive con¬ 
stat venditio sive non. Soil nostra 
decinio ittt hoc constituit, ut quoties 
sic composita sit venditio quanti jlle 
a stimaverit, sub line conditinnc staret 
contractus ut, si quidem ipse qni 
nominatus est pretiuin definicrit, 
otnnimodo secundum ejm ivstima- 
tionem ot pretium persolvatur et res 
Iradatur, ut \ enditio ad effectum per* 
ducatur emptore quidem ex empto 
actione, venditore ex vendito agente. 
Sin autem ille qui nominatus est vel 
noluerit vel non potuerit pretium de- 
finire, tunc pro nihilo esse veudi- 
tionem, quasi nullo pretio statute. 
Quod jus, cum in venditionibus nobis 
placuit, non est absurdum et in loca- 
tionibus et couductionibus trail ere. 

Gai. iii. 140; 

2. Item pretium in numerata pe- 
cunia consisterc debet; nam in ceteris 
rebus an pretium esse possit, veluti 
an homo aut fundus aut toga alterius 
rei pretium esse possit, valdc quierc- 
batur. Sabinus et Cassius etiam in 
alia re put ant posse pretium con- 
sistere: unde illud est quod vulgo 
dice battue, permutatione rerum emp- 
tionem et venditionem contrahi, eam- 
que speciem emptionis et venditionis 
vetustissimam esse; argumentoque 


l. It is necessary that a price 
should be agreed upon, for there can 
be no sale without u price. And the 
price must be fixed and certain. If 
the parties agree that the thing shall 
be sold at ibo sum at which Titius 
shall value it, it was a question much 
debated among the ancients, whether 
in such a case there is a sale or not. 
AVe have decided, that, when a sale 
is made for a price to be fixed by a 
third person, the contract shall lm 
binding under this condition—that if 
this third person does fix a price, the 
price to be paid shall be determined 
by that which lie fixes, and that ac¬ 
cording to his decision the thing shall 
be delivered and the sale perfocted. 
But if he will not or cannot fix n 
price, the sale is then void, as being 
made without any price being fixed 
on. This decision, which wo have 
adopted with respect to sales, may 
reasonably bo made to apply to con¬ 
tracts of letting to hire. 

C. iv. <‘18. 15. 

2. The price should consist in a 
sum of money. It lias been much 
doubted whether it can consist in 
anything else, as in a slave, a piece 
of land, or a toga. Sabinus and Cas¬ 
sius thought that it could. And it is 
thus that it is commonly said that 
exchange is a sale, and that this form 
of sale is the most ancient. The tes¬ 
timony of Homer was quoted, who 
says that part of the army of the 
Greeks procured wine by an ex- 
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utebantur Grtrco poeta Homero, qui 
uliqua parte exercitmn Aeljivorum 
vinum sibi compurasso ait, pernm- 
tatis quibusdum rebus, his verbis:— 

’ r Kp0(v up oIv'i£ovto KaprjKopooiPT^s 

‘A xaioi, 

"AXXa 1 piu ^aXicoi, aXXot 8’ aWavi 

tri$7]poa, 

" AXXot 8e pivois, aXXot 8* avroiai 

ftotaaiv, 

v A\Xoi 8’ dpdpa7r68f(rcri. 

Diversm sehohe auetores contra 
sentiobant, aliudque esse existima- 
bant perinutiitioncm rerum, ah ud 
cmptioncm et vcnditioncm : alinquin 
non posse rom expediri pennutulis 
rebus, qua: \ ideatur res vcnisse ct 
qua*, pretii nomine data esse: nam 
utramque vidcri et vcnisse ct pretii 
nomine datum esse, ratiouem non 
pati. Sed I’rocnli sententia dicentis, 
perinutationem propriam esse spe- 
ciem contractus a wmlitionc scpa- 
ratam, merito prnvuluil, cam ct ipsa 
aliis Homcrieis vcrsibus adjuvatur, et 
validioribus rationibus argumentatnr. 

Quod et anteriores divi principes nd- 
.miserunt, et in noslris Digestis latius 
significatur. 

Oai. iii. 141 ; D. xviii. 1. 1. 11; (’. iv. (i t. ' 

A sale and an exchange differ so little that it might seem 
natural to treat the promise to exchange as raising an obliga¬ 
tion equally with the promise to deliver a thing sold; it was 
indeed the opinion of the Sabiniuns that it dill so; but this 
opinion did not prevail, and the law recognized no obligation 
as existing under an agreement to exchange unless one party 
had delivered to the other the thing he had promised. E:v 
placito permit tationis nulla re secuta , constat nemini actio¬ 
nem competent. (C. iv. 01. 3.) If one party had delivered 
the thing, he has a condictio to get it back, or an action 
pnescriptis verbis to recompense himself for all I 10 lost by 
delivering it. 

Irr a contract of sale the seller was not hound to make the 
buyer absolute msistor ( dominus ) of the thing sold, as he would 
have been in a stipulation. (D. xviii. 1. 25. 1.) What he was 
hound to do was this: 1st. Ho was hound to deliver the thing 
itself (pr(PStare, tradere), (D. xix. 1. 11. 2), to give free and 
undisturbed possession of it (possessionem vacuum preestare) 
(1). xix. 1. 2. 1), and to give lawful possession of .t (pnestare 
/icere habere). (D. xix. 1. 30. 1.) 2ndly. Ho was bound, if 


change of certain things. Tho pas¬ 
sage is this:— 

“ Tiie long-haired Aclnrans procured 
wine, some by giving copper, others 
by giving shining steel, others by 
giving hides, others by giving oxen, 
others by giving slaves.” 

The authors of the opposite school 
were of a contrary opinion: they 
thought that exchango was one thing 
and sale another, otherwise, in an 
exchange, it would be impossible to 
say winch was the thing sold, and 
which tlio thing given as the price; 
for it was contrary to reason to con¬ 
sider each thing as at once sold, ami 
given as the price. The opinion of 
f'roculus, who maintained that ex¬ 
change is a particular kind of con¬ 
tract distinct from sale, has deser 
vedly prevailed, ns it is supported by 
other lines from llomcr, and l>y still 
more weighty reasons adopted by pre¬ 
ceding emperors: it has been fully 
treated of in our Digests. 
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the buyer was disturbed in his possession by the real owner 
(which an as termed crictiu), to recompense him for what he 
lost. (1). xix. 1. II. 2.) And 3rdly. To secure the buyer 
against secret faults; if such faults were discovered, cither 
compensation might be claimed,to a greater Qr less amount 
according as the seller had or not knowledge of the defect (D. 
xix. 1. 13), or the contract might be rescinded, and the thing 
returned (which was termed redhibitio — redhibere est fa cere 
at r arms habeat venditor quod habnerit). (D. xxi. 1. 21.) 
The buyer might also strengthen his position by exacting a 
stipulation from the seller, binding him to give possession, &o., 
and probably to do so was the only means of attaching the 
above mentioned incidents to a contract of sale, until at a com¬ 
paratively late time of Homan law these incidents were held to 
he attached to it bv the nature of the contract. In the case of 
eviction it was customary, and under the provision of the Edict 
of the Cm rule Edilcs it was obligatory, when the thing sold 
was of some value, to stipulate for double the amount of the 
price. (D. xxi. 2. 37; xxi. 1. 3 1.) 

Tl ie buyer was bound to make the seller the real owner of 
the money paid as the price {etnjdor minimus rvndiloris J'acerc 
coqilur, 1). xix. 1. 11. 2), and was also bound to pay interest 
on the purchase-money from the day when he had received the 
thing sold. (D. xix. 1. 13. 20.) 

The lints cited in the text are from II. 7. 472 ; probably the 
alii /emus alluded to are those describing the exchange be¬ 
tween Glaueus and Diomede. (//. 0. 235.) 


U. Cum autem emptio et venditio 
contractu sit, quod c-flici dixirnus 
simul atqne do pretio convenerit, 
cum sine seviptura res agitur, peri- 
ctilum rei vendiCr* staLim ad ernp- 
torcin pertinet, tarnetsi adhuc ea res 
eraptori tradita non sit. Itaque si 
homo morluus sit vol aliqua parto 
corporis hvsus fueril, aut u'des tol.iv 
vel aliqua ex parte incendio con- 
sumptie fuerint, aut fundus vi Jlu- 
minis lotus vel aliqua ex parte ab- 
latus sit, sive ctiam inundatione aquai 
aut artooribus turbine dejectis longo 
minor aut deterior esse empent, emp- 
toris damnum est, cui noeosse est, 
]•■ et rem non fuorit nactus, protiurn 
solvere. Quicquid enim sine dole et 
cutya venditoris acrulit, in eo vendi¬ 
tor socurus est. Hed etsi post ernp- 
tionvm fun do aliquid per alluvionem 
acce.?sit, ad emptoris commodum per 


:i. As soon as tlie safe is con 
traded, that is, in the case of u 
sale mado without willing, when the 
parties have agreed on tho price, all 
risk attaching to the tiling sold falls 
upon the purchaser, although the 
thing lias not jet been delivered to 
him. Therefore, if the slave dies Di¬ 
rectives an injury in any part of Ins 
body; or a whole or a portion of the 
house is burnt; or a whole or 6 por¬ 
tion of the land is carried by the force 
of a tlood, oris diminished or deterio¬ 
rated by an inundation, or by a tem¬ 
pest making havock with the trees, 
the loss falls on the purchaser, and 
although he does not receive tho 
tiling, he is obliged to pay the price, 
lor the seller does not sulfer for any¬ 
thing which happens without any de¬ 
sign or fault of his. tin the other 
hand, if after the sale the land is 
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increased by alluvion, it is tbe pur¬ 
chaser who receives the advantage, 
for lie wlio bears the risk of harm, 
ought to receive the benefit of all 
that is advantageous. If a slave who 
has been sold, runs away or is stolen, 
without any fraud or fault on the part 
of the seller, we must inquire whe¬ 
ther the seller undertook to keep him 
safely until he was delivered over; if 
he undertook this, what happens is 
at his risk; if he did not undertake 
it, he is not responsible. The same 
would hold in the case of any other 
animal or any other tiling, but the sel¬ 
ler is in any case hound to make over 
to the purchaser his right to a real or 
personal action, for the person who 
has not delivered the thing is still its 
owner; and it is the same with regard 
to the action of theft, and the action 
iltunin injurUe. 

1). xviii. 0-8; D. xviii. 1. 35. -L. 

If the seller were proprietor of the thing sold, he would re¬ 
tain this proprietorship ( dominium) until he delivered it to the 
buyer, and the buyer received it, or until the property in it was 
passed by the buyer having paid the price, or given security 
lor it, or in someway satisfied the seller ( ter a soft/fa, vel Jide- 
jttssore data, vel alias satisfacto, D. xiv. 4. 5. 1H). Until 
this delivery, he retained the thing in his custody, and if it had, 
meanwhile, any accretion, or suffered.any diminution, he was 
still the douti//its of the thing which was increased or decreased, 
and so the rule res domino pet it may be said to have been true 
of him. But bis obligation bound him to deliver the thing 
exactly in the state in which it,might happen to be at tbe time 
of delivery; and so it made no real difference to him whether 
there was an accretion or diminution. But whatever happened 
to the thing sold, the |mce fixed on remained due. For the 
obligation of the buyer being a distinct and independent obli¬ 
gation, the price could not alter, but remained fixed. The 
seller was, however, answerable for the care with which he pre¬ 
served the thing while in his custody, periculum rei ad emplo- 
rem pertinvt dummodo custodiam venditor ant traditionem 
priest et. (I), xlvii. 2. 14, pr.) And he was not only bound 
to guard against gross and ordinary negligence ( dolum et 
culpam pr testa re, D. xiii. 6. 5. 2), but to preserve it more 
carefully even than bis own property, diUgentiam priestet 
e.vactiorem , qnam in suis rebus adhibereU (L\ xviii. 0. 3.) 


tinet; nam et commodum ejus esse 
do bet cujus periculum est. Quod si 
l’ugerit homo qui veniit, aul sur- 
reptus fuerit, ita ut ncquo dolus 
uequo culpa venditoris interveniat, 
ftimnadvertendum erit an custodiam 
ejns usque ad traditionem venditor 
susceperit: sane enim si suscepit, ad 
ipsius periculum in casus pertinct; si 
non suscepit, securus ost. Idem et 
in ceteris animnlibus eeterisque rebus 
intelhgunus: utique tainen vindica- 
tionem rei et. condiclionom exhibere 
debebit emptori, quia sane qui non- 
dum rem emptori tmdidit, adluic ipso 
dominus cst. Idem est ctiam do furti 
el de daumi injuria- actione. 
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Tho actio furti and the actio damni injuria are noticed in 
Tit. 1 and 4 of the Fourth Book. 


4. Emptio tam sul) conditione quam 
pure contrahi potest: sub conditione, 
veluti si Sticbus intra certum diem 
tibi placuerit, orit tibi emptus aureis 
tot. 


4. A sale may be made condition¬ 
ally or unconditionally; conditionally, 
as for example, “ If Sticbus suits you 
within a certain time, he shall bo pur¬ 
chased by you at such a price.” 


G,\r. iii. 140. 


The exact opposite might he contracted for; if within a 
certain time you find Sticbus does not suit you, let it be con¬ 
sidered you have not bought him. The jurists then said that 
the sale was a pura emptio , qua sub conditione resol eitur. 
(1). xli. 4. 2. 5.) Sticbus is sold, but within a certain time 
the contract may he rescinded. 

The generic name lor the accessory agreements which modi¬ 
fied the principal contract was pacta. Some of these pacta 
ore treated of at considerable length in the Digest (I). xviii. 2 
and 8), different names being appropriated to those most fre¬ 
quently in use; as, for instance, the in diem addictio, when 
the thing was sold, but if the seller had a better offer within a 
certain time, tlie‘contract might be rescinded (D. xviii. 2); and 
the le.v commissoria , which was a general agreement for the 
rescission of the contract if either party violated its terms, and 
was especially used to enable the seller to demand back the 
thing sold, if the price was not paid by a certain day. 

We may observe that the Code (iv. 44. 2 and 8) permits a 
seller, at all times, to rescind a contract if he had not received 
half its real value. 


■>. Loca sacra vel rcligiosa, item 
pubUcn, veluti forum, basiheam f'rus- 
tra quis scions emit. Quo- tamen si 
pro profanis vel privatis dooeptus a 
vcmlitoro emerit, hubebit actionem 
ox empto quod non liabcro ei liceat, 
ut consoquatur quod sua interest de- 
cupturn non csso. Idem juris ost, si 
hominem liberum pro servo emerit. 


D. xviii. 1. 4, 


5. A sale is void when a person 
knowingly purchases a sacred or re¬ 
ligious place, or a public place, such 
as a Forum orllasilica. If, however, 
deceived by the vendor, lie has sup¬ 
posed that what he was buying was 
profane or private, as he cannot have 
what lie purchased, lie may bring an 
action rx empto lo recover whatever 
it would have been worth to him not 
to have been deceived. It is the 
same if lie has purchased a free man, 
supposing him to be a slave. 

I>. xviii. 1. G'2. 1. 


Ibis paragraph is probably inserted in order to contrast the 
effects of a contract of sale with those of a stipulation. Tn 
the strict civil law, ignorance that a thing was not a subject of 
commorce, would not help the person who had stipulated for it. 
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But in a contract of sale, if the seller had, and the buyer had 
not, known the real character of the thing he was buying, the 
buyer could recover against the seller anything he lost by 
entering into the bargain; for instance, lie would, not only 
receive back the pnrchnse-moncy, but also would be entitled to 
interest upon it from the date of its payment. 

The contract of sale gave rise to two direct actions, the actio 
ex vendito , or venditi , belonging to the seller, and the actio 
ex empto or empti , mentioned in the text, belonging to the 
buyer. 


Tit. XXIV. DE LOCATIONE ET CONDUCTIONE. 


Loofitio et comluctio proximn cst 
erupt iom et venditioni, iisdemquo 
juris regulis consistit: mini ufc ernptio 
et vonditio ita coulrahitur si tie pretio 
convenerit, sic etiam locatio et eon- 
duclio ita conlralii intclligitur si 
merees constituta sit; ct, com petit 
loeutnri quidem locati actio, comlur- 
ton vero conduct]. 


The contract of letting to hire ap¬ 
proaches very nparly to that of sale, 
and is governed by the same rules 
of law. As the contract of sale is 
formed ns soon as a price is fixed, 
so a contract of letting to hire is 
formed as soon as the amount to be 
paid for the hiring has been agreed 
on; and the letter has an action 
locati , and the hirer an action con- 
dneti. 


D. xix. 2. 2, and If), pr. 

The contract of letting on hire (locatio-conductio), like that 
of salo, was complete by the mere consent of the parties, and, 
like it, produced only personal obligations, and not any real 
rights. The hirer was, however, not even entitled to the pos¬ 
sess io ; the latter still remained the possessor in the eye of the 
law, his duty not being priest a re rein licere habere , hut 
pnestare re frui, nti, licere. 

There were three principal heads of this contract: 1, locatio- 
conductio rerum , when one person let a thing and another 
hired it; 2 , localio-conductio operarum , when one person let 
his services and another hired them ; 3, locatio-conductio 
operis, where one person contracted that a particular piece of 
work should be done, and another contracted to do it. .If in 
such a contract we look at the labour, &c. expended on the 
work, wo should naturally call the person who did the work 
the locator , as it was he who let out his services for its per¬ 
formance; but the Roman jurists generally looked jit the work 
itself that was to be done, and spoke of the person who con¬ 
tracted for its performance, i. e. gave it out, as its locator , 
and the person who engaged to perform or execut* it, i. e. took 
it in, as the conductor. The price of, or consideration for. 
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the letting, was generally called merers, sometimes pretium , 
and in the case of the letting of -houses or land, petisio or 
reditus. In particular contracts, the conductor had special 
names, as the hirer of a house was called inqui/inus, of a 
farm, colon us. 

The duty of the letter was to guarantee the hirer against 
eviction, and to reimburse him for any useful or necessary 
expenses he had incurred ; the duty of the hirer was to take 
care of the thing hired (sec parage. 4), to give up the thing 
hired at the end of the term for which it was let, and to pay 
the price agreed on. 

The text gives us the names of the personal actions which 
belonged to the letter and the hirer respectively, the former 
having the actio locati , the latter the actio conducti. But 
actions of a very different kind were sometimes connected with 
this contract. In the case of land let to hire, certain instru¬ 
ments of farming and other property of the hirer were held as 
a security for the payment of the rent, and a real action, 
termed the actio Scrciana, because first introduced by the 
praetor Sercius , was given to the letter to enforce his right to 
these things in case of nonpayment of the rent; this action 
was gradually extended in its effects, and the extended action, 
under the name of actio quusi-Srrriana, was used to enforce 
the rights of a creditor over anything given in pledge. (See 
Bk. iv. Tit. 0, 7.) The preetor, too, gave an interdict, termed 
the interdictum Salvianurn , by which the letter enforced a 
claim to certain things, in case possession was refused by the 
Jnrer, after his hiring was at an end. (See Bk. iv. Tit. 15. 3.) 


1. Et qua 1 supra diximu>, si ulicno 
urhitrio pretium promissuni l'uent, 
eadetu et do locatione et eonductione 
dicta esse intclligamus, si alieno arbi- 
tiio rnerces permissa fuerit. Qua de 
causa, si fulloni polienda eurandave, 
nut sarcinatori savcieuda vestimenta 
(]uis dederit, nulla statiin mercedc 
constituta, sod postca tantum daturus 
quantum inter eox convennrit, non 
proprie locatio et eonductio contrahi 
intelligitur, sed oo nomine actio prie- 
scriptis verbis datur. 


Oai. iii. 113 


1. What wo have said above of a 
sale in which the pi’ico is to he fixed 
by tlie decision of a third person, 
may bo applied to the contract of 
letting to hire, if the amount to bo 
paid for the biro is loft to the deci¬ 
sion of a third person. Accordingly, 
if any one gives clothes to a fuller 
to be cleaned, or to a tailor to be 
mended, without lixing the sum to 
he paid for their work, a contract of 
letting to hire cannot properly be 
said to be made; but the circum¬ 
stances furnish ground for an action 
prmrriplis verbis. 

; D. xix. 2. 25, pr. 


Qua dr causa, i. c. “ the price ought to he determined, and 
I licit Tore,’' &c.; the passage is taken rather unconnectedly out 
of Gaius. 
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Actio prwscriptis verbis. ( 

2. Protorea, sicut vulgo qua*reba- 
Lur, an permutatis rebus emptio et 
vemlitio coutraliitur, ita qua*ri solebat 
de locations et conduetione, si forte 
rein aliquant tibi utendam sivo fru- 
endain quis dederit, et invicem a te 
aliatn rent utendam sivo fruendam 
acceperit. lit placuit non esse loca- 
tionern et conductionem, sed pro 
priurn genus esse contractus : veluti 
si, cum unuin bovern quis haberet et 
vicinus ejus unum, placuerit inter 
cos ut per derios dies invicem boves 
commodarcnt ut opus face rent, et 
apt id nlterum bos periit, neque locati 
tel eondueti neque commodati corn- 
petit actio, quia non fuit gratuitum 
commodaturn ; verurn prascriptis ver¬ 
bis agendum est. 


Gai. iii. 114.; 

d. Adeo autem fam tli aril alt m ali- 
quani inter se liabere videntur emptio 
et venditio, item locatio et conductio, 
ut m quilmsdam causis qiueri soleat, 
ill turn emptio et venditio contrahatur, 
an locatio et. conductio: ut ecce de 
pra-dus qua 1 pi'rpetuo qmbusdani fru- 
endu traduntur, id est, ut quaindiu 
pensio sive reditus pro his domino 
pnustetur, neque ipsi conductori ne¬ 
que heredi ejus, cuno conductor he- 
resve ejus id priedmm vendiderit aut 
donaverit aut dotis nomino dederit, 
above quoqno modo alieuaverit, au- 
lorro liccat. Sed talis contractus 
quia inter veteres duhitabatur, et a 
qmbusdam locatio, a quibusdant ven¬ 
ditio existimabatur, lex Zcnoniana 
lata est, quin empliyteuseos contrac¬ 
tus propriam staluit naturam, neque 
ad locationoru neqtto ad venditionem 
inclinantem, sed suis pactionibns ful- 
ciendain. Jit si quidem illiquid pac¬ 
tum fucrit, hoc ita ohtinero ac si 
tutlura talis csset contractus: sin 
autem nihil do periculo rei fuerit 
pactum, tunc si quidem totius rei in- 
teritus accesserit, ad dominant super 
hoe lodundaie pcriculuiu ; sin parti 


lee note on Tit. IB. 2.) 

2. Moreover, just as the question 
was often asked, whether a contract 
of sale was formed by exchange, a 
similar question arose witli respect 
to the contract of letting to hire, in 
case any one gave you a thing to use 
or take the fruits of, and in return 
received front you something else of 
which he was to have the fruits or 
use. It lias been decided that this 
is not a contract of letting to hire, 
but a distinct kind of contract. For 
example, if two neighbours have 
each an ox, and agree each to lend 
the other his ox for ten days to make 
use of, and one of the oxen dies 
while in the care of the person to 
whom it does not belong, there will 
not he an action loculi, or eondueti , 
or emumodati, since the loan was not 
gratuitous, but an action pnescriplis 
verbis. 

. xix. 5. 17. .‘1. 

•t. Contracts of sale and of letting 
to hire are so nearly connected, that 
in some cases it is questioned whe¬ 
ther the contract is one or the other. 
For instance, when lands are deli¬ 
vered over to he enjoyed for ever, 
that is, that as long as the rent is 
paid for the land to the owner, he 
cannot take away the land front the 
hirer or his heir, or any one to whom 
the hirer or his heir has sold, or 
given, or made a dowry of the land. 
As the ancients were in doubt as to 
this contrnct, somo regarding it as a 
letting to hire, and some ns a sale, 
the constitution of Zeno was blade, 
which declared that the contract of 
emphyteusis was of a special nature, 
and was not to be confounded either 
with letting to hire or with sale, hut 
rested upon its own peculiar agree¬ 
ments ; and that if any special agree¬ 
ment. was made, it was to he observed 
as if to have such an agreement was 
part of the nature of the contract; 
but if no agreement was made as to 
the risks the thing night undergo, 
the risk a total loss should fall 
upon the owner, and the detriment of 
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cularis, ad emphytcuticarium liujus- a partial loss upon the occupier; and 
modi damnum venire. Quo jure this we still wish to be considered tho 
utimur. law. 

Gat. iii. 145 ; C. iv. CO. I. 

We have already given an account of emphyteusis in the 
note to Bk. ii. Tit. 5, G. 

The law would naturally contemplate the contract under 
which the possessor entered as a locatio-von ductio; but the 
dominus seemed to have parted with so much of his interest, 
that it appeared doubtful whether it ought not rather to be 
considered as a sale. 


4. Item qufrritur, si cum auriiice 
Titius convcnerit ut is ex auro suo 
ccrti ponderis certtvque fornun anulos 
ci facerct, et acciperet verbi gratia 
aurcos decern, utrum emptio ct ven- 
ditio contralii rideatur, an locatio et 
comluetio? Cassius an, materia? qui- 
dem emptioncm et venditionem con- 
tralii, opeiio autom locatioucm ct 
comluctionem; sed placuit tantum 
emptioncm et venditionem contralii. 
Quod si suum aurum Titius dedcrit 
merccde pro opera constituta, dubium 
non est quin locatio et oonductio sit. 


4. It is also questioned whether, 
when Titius has agreed with a gold¬ 
smith to make him rings of a certain 
weight and pattern, out of gold 
belonging to the goldsmith himself, 
the goldsmith to receive, for example, 
ten mirei, whether the contract is one 
of sale or letting to 4iirc. Cassius 
says that there is a sale of the mate 
rial, and a letting to hire of the gold¬ 
smith’s work; but it lias been de¬ 
cided that there is only a contract of 
sale. If Titius gives the gold, and a 
sum is agreed on to lie paid for the 
work, there is no doubt that the con¬ 
tract is then one of letting to hire. 


Gai. iii. 147. 


5. Conductor omnia secundum le¬ 
gem conductionis lacere delict; et si 
quid in lege praitermisstim fuent, id 
ex bono et tequo debet priestare. 
Qni pro usu aut vestirnentorum ant 
argent! aut jumenti mercedem aut 
dedit aut promisit, ab eo custodia, 
tabs desideratur, qualem diligentissi- 
mus paterfamilias suis rebus adbibet: 
quam si pru-stiterit, et aliquo casu 
rem aruiserit, de restitueuda ea non 
tenebitur. 


5. The hirer ought to do every¬ 
thing according to tho terms of his 
hiring, and if anything lias been 
omitted in these terms, he ought to 
supply it according to the rules of 
equity. He who has given or pro¬ 
mised a sum for the hire of clothes 
or silver, or a boast of burden, is re¬ 
quired to bestow as great care on the 
safe custody of the thing ho hires, as 
the most careful father of u family 
bestows on the custody of bis own 
property. Tf ho bestows such care, 
but loses the thing through soino 
accident, bo is not bound to restore it. 


L>. xix. 1. !*5. 3. 7. 

The subject*of tho distinctions, in the amount of care required 
in different cases will be treated of in the notes to parngr. 9 of 
the next Title. 


0. Mortuo conductore intra tern- 0. If the hirer dies during tho 
pora conductionis, heres ejus eodem time of his hiring, liis heir succeeds 
jure in conduction succedi^ to all the rights given him by tho 

contract. 
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C. iv. 05. 10. 

Of course in a locatio-conductiooperarum or. opcris,. tfye 
death of the person who gave his. services terminated the 
contract. . 

The contract, in the case of a locatio-conductio rci, was also 
terminated hy the sale of the thing hired. The buyer was not 
considered hound hy the contract. Emptori fundi non necess'e 
est slave colonum cu i prior do minus locavit; nisi ea lege emit 
(G. iv. 05. 0); hut the conductor could demand compensation 
from the locator. The contract ceasing if the tiling was sold 
serves clearly to distinguish the interest of the conductor from 
a usufruct. The conductor had no real interest in the thing, 
hut only a personal right against the locator , while the usu¬ 
fructuary had a servitude, i. e. a real right, in the thing. The 
whole of the thing over which the usufruct extended could not 
he sold, because part of it, namely the usufruct, had already 
been parted with. 

The contriiefwas also terminated if the rent was two years in 
arrear (11. xix. 2. 51. 1) ; if the conductor grossly misused the 
thing hired (G. iv. 05. 3) ; if the locator had* indispensable need 
of it (C. ib.); or if the conductor was prevented from getting 
benefit from it. (D. xix. 2. 13. 7.) 


Tit. XXV. DE SOCIETATE. 


Socictatom coire solermis nut toto- 
rum bonorum, quam (Jnvci specialiter 
Koivonpaf-tav appellant, nut unius 
nhcujus riegotiationis, veluti manci- 
piorura emendorum vendendorumque, 
aut olei, vini, frumonti emendi ven- 
dendiquo. 


A partnership is formed cither of 
the whole goods of the contracting 
parties, to which the Greeks give the 
special name of soivoitpa^ia, or for 
some particular business, as the sole 
or purchase of slaves, wine, oil, or 
wheat. 


Gai. iii. 148. 

The text, borrowed from Gaius (iii. 148), gives the general 
division of partnerships into two classes, according as they are 
universal or particular. In the Digost we have a further divi¬ 
sion hy distinguishing five kinds of partnership. (D. xvii. 2. 5.) 

1. Societas universorum bonorum , in which everything be¬ 
longing or accruing in any way to each partner is held in 
common. ’(D. xvii. 2. 1. 1.) 

2. Societas universorum qum ex quasiu veniunt, i. e. of all 
things which arc gained or acquired by each partner through 
such transactions as were contemplated in the formation of the 
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contract; but not of things belonging or accruing in other 
ways, such .as inheritances or legacies. 

* 3. Societas negotiation is alien] nx, formed to carry on n 
particular business. 

4. Societas rectigalis, formed to carry on the farming of 
public lands—a mere brunch of the last, but subject to special 
rules. (1>. xvii. 2. 5.) 

o. Societal rei tanas, when one or more particular tilings 
are held in common. 


1. F.t quidem si nihil de partibus 
him et damni nominatim convencrit, 
irquales scilicet partes et in lucro et 
in damno spectantur. Quod si ex- 
pressa' fuerint partes, Ini' servari de 
bent; nec enim umquam dubiurn 
fait quin valent conventio, si duo inter 
se pacti sunt, ut ad unum quidem dun* 
partes et lucii et damni pertincant, 
ad ahum tertia. 


1. Unless the proportions of gain 
and loss have been specially agreed 
on, the shares of gain and Joss are 
equal. Tf they have been agreed on, 
effect ought to be given to the agree¬ 
ment, for, indeed, the validity of the 
agreement lias never heon questioned, 
if two partners have agreed that two- 
thirds of the gain and loss should 
belong to the one, and one third to 
the other. 


Gai. iii. 150. 

JEqualex jtartes, i. e. one equal share of the whole, not pro¬ 
portional to what each contributes. 


2. De ilia sane conventione qiuesi- 
turn est, si Titius et Soilis inter se 
pacti sunt ut ad Titimn lueri dine 
partes pertineant, damni tertia, ad 
Seium duas partes damni, lueri tertia, 
an rata debeat haberi conventio '! 
Quintus Mutius contra naturam socie- 
tatis talem pactionem esse existimuvit, 
et ob id non esse ratam babendam. 
Servius Sulpitius cujus sententia 
prflevaluit fc contra sensit, quia srepe 
quorum dam ita pretiosa est opera in 
societate, ut eos justum sit conditione 
meliore in societatem admitti: nam 
et ita coiri posse soeietatem non dubi- 
tatur, ut alter pecuniain eonferat, 
alter non eonferat, et tainen lucrum 
inter eos commune sit, quia ssepe 
opera alicujus pro pecunia valet. Et 
adeo contra Quiriti Mutii sententiam 
obtinuit, ut illud quoquo constiterit 
posse conveniri, ut qnis lueri partem 
ierat, ilamno non teneatur; quod et 
ipsum Servius conveuionter sibi ex¬ 
istin') a vit. Quod tameri ita intelligi 
oportet, ut si in aliqua re lucrum, 
in aliqua damnum allatum sit, com- 


2. But doubts have been raised as 
to the following agreement; supposing 
Titius and Seius have agreed that 
two-thirds of Ihe profit and onc-tliird 
of the loss shall belong to Titius, and 
two-thirds of the loss and one-third 
of the profit shall belong to Seius, 
ought such an agreement to bo valid v 
Quintus Mu tins considered it as con¬ 
trary to the nature of partnership, 
and ns therefore not to he held valid. 
Servius Sulpitius, on tho contrary, 
whose opinion has prevailed, thought, 
it valid, as frequently the services of 
particular partners are so valuable 
that it is just to give them advantages 
in tho terms of the partnership. There 
can be no doubt that a partnership 
may be formed on the terms of one 
partner contributing money, and of 
the other not contributing, while yet 
the profit is common to both, as often 
a man’s labour is equivalent to money. 
The opinion, therefore, contrary to 
that of Quintus Mulius, has prevailed, 
and It is admitted that by special 
agreement a partner may share the 
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pensatione facta solum quod supcrest profit, and yet not be responsible for 
intelligatur lucri esse. the loss, as Servius consistently held. 

This must be understood as meaning, 
that, if there is profit on one trans'- 
action and loss on another, the ac¬ 
counts must be balanced, and only 
the net profit be reckoned as profit. 

Gat. iii. 149 ; D. xvii. 2. 90. 

A partnership in which one partner* was totally excluded 
from gain was void. The jurists called it a Ivoniua societas, 
as the other partner would have the lion’s share. (D. xvii. 2. 
2 !). 1 .) 

With respect to tho power of one partner to hind another, a 
point not touched on hy Justinian, we may observe that as 
between the partners themselves, any one who acted in behalf 
of the rest was their mandatory, and, beyond acts of pure 
administration of their affairs, could only be empowered to act 
by their express desire (mandat uni). If he were so empowered, 
lie had an action against them for all expenses and losses he 
incurred, and was bound to account to them for the profits. 
With regard to third persons, as the Roman law, strictly 
speaking, took no notice of nny one who was not a party to 
the particular contract, they could not sue, or be sued by, the 
remaining partuers, who were not parties. The preetor, how¬ 
ever, allowed the remaining partners to suo if they had no 
other means of protecting their interests (II. xiv. 3. 1,2); and 
the stranger to sue, if the partners had benefited by the con¬ 
tract. (II. xvii. 2. 82.) 


9. Tllud expeditum est, si in una 
causa pars fuerit exprossa, veluti in 
solo lucro vol in solo damno, in altera 
vero omissa, in co quoque quod 
pnetermissum est,, eamdem partem 
servari. 


3. Of course if the share on one 
side only is expressly agreed on, as 
on the side of profit only, or on that 
of loss only, the same share is to be 
considered as held on the side of 
which no mention is made. 


Gat. iii. 150. 


4. Manet autem societas eousque 
donee in eodem consensu persevera- 
verint; at cum aliquis renuntiavevit 
societati, solvitur societas. Sed plane 
si quis callitle in hoc renuntiaverit 
societati, ut obvenions aliquod lucrum 
solus habeat: veluti si totorum bono- 
rum socius, cum ah aliquo lieres esset 
roliotus, in hoc, renuntiaverit societati 
ut hemlitatem solus lnerifaceret, 
coget,ur hoc lucrum communicare; si 
quid vero lucrii'aciat quod non capta- 
verit, ad ipsum solum pertinet. Ei 


4. A partnership continues as long 
as the partuers continue to agree that 
it shall do so; but if any one partner 
renounces the partnership, then the 
partnership is dissolved. If, however, 
lie makes this renunciation with a 
secret motive, such as that he may 
alone enjoy a gain which he knows 
awaits him; for instance, if when a 
member of a partnership embracing 
all the property of each of the partners, 
ho renounces the p'uin irsliip to enjoy 
alone the advantage of nn inheritance 
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vero cui renuntiatum est, qnieqnid left him, lie is compelled to shave 
omnino post renuntiatam societatcm this source of gain with his partners, 
acquiritur, soli conceditur. But if bo gains anything without 

such previous design, he alone profits 
by it: while the partner who has re¬ 
ceived his renunciation acquires aJone 
all that falls to him subsequently. 

Gaj. iii. 151. 

TH contract of partnership may have different modifications. 
It maybe made during or from a certain time, or conditionally. 
(D. xvii. 2. I.) But there can he no partnership to last for 
ever, ns no one can he forced to remain a partner against his 
will. (I), xvii. 2. 70.) Any partner may renounce, i.e. with¬ 
draw, when he pleases. 

The remaining paragraphs of this Title treat of the modes 
in which the partnership may he dissolved. CJlpian, enume¬ 
rating the causes of the dissolution of partnerships, says, 
“ Societas solvit ur ex person is, e.r rebus , ex roluntate , ex 
actione .” (D. xvii. 2. (53. 10.) Ex per son is, when one of 
the parties is dead or incapacitated ; e.r rebus, when the purpose 
of the partnership is effected, or its subject-matter has ceased 
to exist (this will include the cases of confiscation and cession 
of goods given in paragraphs 7 and 8); e.r roluntate, when one 
partner wishes to withdraw ; and ex actione, when one partner 
compels a dissolution of partnership by action. We may add 
ex tempore, if the partnership was only temporary. 

5. Solvitur adhuc societas etiam 5. A partnership is also dissolved 
morte socii, quia qni societatcm con- by the dentil of a partner, as lie who 
trahit, certam personam sibi eligit. enters into a partnership chooses a 
Sed et si consensu plurium societas particular person to whom ho binds 
contracta sit, morte unius socii solvi- himself. And even if there are more 
tur, etsi plures supersint, nisi in coe- than two partners, the death of any 
undo societale aliter convenerit. one dissolves the partnership al¬ 

though more than one survive, unless 
• on tlie formation of the partnership 
it has been otherwise agreed. 

Gai. iii. 152 ; D. xvii. 2. (55. 9. 

Although, in forming the partnership, the parties might agree 
that, if any one ceased to be a partner, the rest should still 
continue partners, or, to speak more accurately, should imme¬ 
diately and without fresh agreement form a new partnership, 
yet no one could validly make it part of the contract that his 
heirs should, on his death, be admitted partners (D. xvii. 2. 59), 
the contract being personal. Tliero was an exception made to 
this rule in the case of societates vcctif/alcs. (D. xvii. 2. 59.) 

fi. Item si alicujus rei contracta (5. If tlio partnership has been 
societas sit, et finis negotio impositus formed for a single transaction, when 
est, finitur societas. the. transaction is completed, the 

partnership is ended. 
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7. Publication© quoqno distrain so- 
cifilntein nmnifcsium cst, scilicet si 
universa bona socii pulilicenturj mini 
cum in cjns locum alius succcdat, 
pro moi tuo habctur. 

P. xui. 

8. Item si quis ex sociis mole ilebili 
pnvgraviitus bonis suis cesserit, ct 
ideo propter publica nut privnta dc- 
bita substniilia cjus vcncat, solvitur 
socictas; sed lioc, casu, si adhuc enn- 
scnliant. in societatem, nova videtur 
incipcre socictas. 


05. 10. 

7. It is evident, also, that a part¬ 
nership is dissolved by the confis¬ 
cation of all the pioperty of a partner; 
for this partner, as he is replaced by 
a successor, is considered dead. 

2. 05. 12. 

8. So, too, if ono of the partners, 
borne down by the weight of his 
debts, makes a cession of his goods, 
and his property is therefore sold to 
satisfy his debts, public or private, 
the partnership is dissolved. But iA 
this case, if the parlies agree still to 
continue partners, a new partnership 
would seem to he begun. 


G at. iii. 153, 154. 

The persona of an individual might, we know, bo destroyed 
oven in his lifetime, as, for instance, by the maxima and minor 
capitis deminutio , by the sale of his property in the mass, 
either for the profit of the treasury in the case of criminals 
(sectio bonorum), or of private individuals in certain cases of 
insolvency ( emptio honor am), or when he had made a rcssio 
bonorum under the lex Julia. (See Tit. 12 of this Book.) 
In the time of Justinian sales in one mass of a whole patrimony 
were obsolete, and therefore confiscation ( publicatio) and rcssio 
bonorum arc alone mentioned here, and these as taking away 
the fortune of the partner, and not as destroying his persona. 

Of course the partnership might bo immediately renewed 
with the partner whose goods had been confiscated or ceded to 
creditors, if the other partners were, willing to enter into what 
was really a new partnership, as it might if the purtner had 
suffered the minor deminutio; for partnership, being a con¬ 
tract of the jus gentium , could he formed with a stranger. 
(Gai. iii. 154.) 


9. Socius socio utrum eo nomine 
tantum tonealur pro socio action©, si 
quid dolo commiserit, sicut is qui dc- 
poni apud se passus est, an etiam 
culpy, id cst desidirc atque negli¬ 
gently nomine, quivsituin ost: pree- 
valuit tarnen etiam culpa; nomine 
tencri ouni. Culpa autem non ad ox- 
actissimam diligentiam dirigenda est: 
sufiicit enim talem diligentiam in 
communibus rebus adliiberc socium, 
qualem suis rebus adhibere solet; 


9. It has been questioned whether 
one partner can be made answerable 
to another by the action pro socio, if 
Ire has been guilty of malicious 
wrong, as a depositary is, or whether 
also for a fault, that is, for careless¬ 
ness* and negligence. The opinion 
has prevailed that he is also answer¬ 
able for a fault, hut the fault is not 
to be measured by a standard of the 
most perfect carefulness possible. Jt 
is sufficient that he should be as earc- 


H (I 
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nnm qui parutn ililigentem socimn ful of tilings belonging to the parl- 
sibi assumitj de so queri debct. ncrsbip as he is of his own property. 

For he who accepts as partner a 
person of careless habits, has only 
himself to blame. 

1). xvii. 2. 72. 

S'ocietas jus quodammodo fralcrnitatis in sc hahet. (D. 
17. 2. 63.) Hence eaeli partner had something of a brotherly 
allowance (termed the beneficium competent inj made for him, 
and was only held responsible to the extent of his means and 
power of action; while, if he were condemned in an action 
pro socio, he was marked with infamy. 

The action pro sovio was the remedy in almost every case 
that could arise between partners. Tt was employed, for in¬ 
stance, to enforce accounts, to get compensation for losses, and 
to dissolve the partnership. If any partner was guilty of a de¬ 
linquency, such as theft, he would be made amenable by such 
actions as the actio J'urti, ri bonorum raptorum. ley is Aquil'ae , 
of which we read in the Fourth Book. There was also another 
action peculiar to partnerships, called the actio coniniuni 
dieidundo, which was brought to procure a partition, by the 
jude.r, of the common prop city. (See Introd. sec. 103.) 

The mention of culpa in the text gives occasion to notice a 
subject of importance not only as regards the particular con¬ 
tract of partnership, but as regards all other contracts. 

If one person, who was bound to another by a contract, 
designedly subjected him to harm or loss ( damnum ) with 
respect to anything included in the contract, the wrongdoer, in 
inflicting this wilful injury, was said to be guilty of dolus; if 
he was the means of an injury not designed being inflicted, 
then unless the damnum was the result of unavoidable acci¬ 
dent, he was said to be guilty of culpa. This culpa would 
naturally admit of degrees. The fault might be one which 
any man in his senses would have ’scrupled to commit, and it 
was then termed lata culpa (Lata culpa c.sl nimia neyliyenlia , 
id est , non intelliyerc quod unities intelliyunt (J). L. 1(5. 213. 
2 ); or it might consist in falling short of the highest standard 
of carefulness to avoid injury that could be found; such, for 
instance, as the carefulness employed in the management of 
affairs by a person who would deserve to be called bonus pater¬ 
familias , and the culpa was then termed ieeis or levissima. 
Or, again, it might: consist in falling short of the care which 
the person guilty of the culpa was accustomed to bestow on 
his own affairs. In this last case we no longer measure by an 
absolute standard, but a relative one; what is culpa in one 
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man is not in another, and modern writers have therefore 
spoken of it as being culpa lev is in concreto, i.e. as seen in 
and measured by the particular individual, opposed to the 
culpa levis in abstracto, i. e. estimated by an absolute standard. 
The lata culpa was treated very much on the same footing 
with dolus , as there always seems something wilful in the ex¬ 
treme negligence, the crassa negligentia , which characterized 
the lata culpa. The text affords us an example of the differ¬ 
ence between the culpa levis in abstracto and the culpa levis 
in concrete. The socius is not bound to render e.vactissima 
diligentia, he is not to bo answerable for the perfect care of a 
bonus paterfamilias, but ho is to be judged by the amount of 
care which he bestows on his own property. This may happen 
to be as great as that of a bonus paterfamilias , but it may 
also happen to be much less; so that, practically, though not 
necessarily, the culpa levis in concreto implies a lower degree 
of responsibility than the culpa levis in abstracto; and hence 
many commentators arrange the culpa , when thus considered 
in concreto, as belonging to the culpa lata , and not to the 
culpa levis. We cannot properly consider it as belonging to 
the one more than the other, because it would depend on the 
character of the individual to which it most nearly approached. 
The technical term for to be responsible for malicious injury or 
a fault was dolum , culpam pnestare. Every contract bound 
all parties dolum. pnestare, and a special agreement that the 
parties should not be so bound was void. (D.ii. 14. 27. 3.) 
The person for whose benefit or sake, or to whose profit, the 
contract was made, was answerable for culpa levis ; and if both 
parties were benefited, both woro answerable. The person who 
only had the burden, without the advantage of the contract or 
whom the matter in hand did not concern, was only answerable 
for lata culpa, unless he had, either directly or tacitly, promised 
to use greater diligence than tho nature of the contract would 
make incumbent on him. A person, for instance, who meddled, 
unbidden, in the affairs of another, was bound to use ex- 
actissima diligenlia. Lastly, those who, like partners, had 
their own property intermixed with the property of others, or 
those, as tutors and curators, who were obliged by law to admi¬ 
nister tho property of others, were bound to exert the diligence 
which they employed in the management of their own affairs. 

Wo may add, that when a person bound by a contract de¬ 
layed to execute it, and this delay ( niora) was of such a kind that 
culpa could be imputed to him, he was subjected to something 
more than the necessity of fulfilling the contract, and especially 
he was in most cases liable to pay interest {usurer), (id. xxii. 1.) 

u n 2 
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Tit. XXVI. DE MANDATO. 


The contract of mandate is formed 
in five inodes; according as a man¬ 
dator gives yon anything for his 
benefit only, or for his benefit and for 
yours; or for the benefit of a third 
person only, or for his benefit and 
that of a third person, or for your 
benefit and that of a third person. 
A inandato made for your benefit 
only is useless, and does not produce 
between you any obligation or action 
i nunduti. 

T>. xvii. 1. y. 

In tlic theory of Roman law one person could not represent 
another. The person who actually made the contract, who 
uttered the binding words, or went through the binding forma¬ 
lities, was the only legal contractor; he alone could sue and be 
sued. The law would not take notice that it was really in 
behalf of another that he made the contract. 

But a friend on whom reliance coukl be placed might be 
persuaded to make the contract in his own name. Honour and 
friendship would then effect what the law would not compel. 
This friend would give up all that lie gained by the contract 
to the person at whose request he entered Into it. The promise 
to perform this act of friendship was given, in the old times of 
Roman manners, with an appropriate formality. The person 
really interested took the friend by the right hand, and told 
him that he placed in his hand the trust he was anxious to have 
discharged. The trust, or commission itself, was hence called 
mandutum (rnanu datum). Plautus thus describes tlio cere¬ 
mony. ( Coptic . ii. 8.) 

Tynd. —Hu e per dexteram tuam, te dextera relinens mamt, 
Obsecro, injidelior tnihi ne fuas, quam ego sum tibi. 

Tu hoc age, tu tnihi her us nunc es, tu patronus , tu pater, 
Tibi conimendo spes opesque mcas. 

Ph .—Mandavisti satis. 
The execution of a mandatum was thus a discharge of an 
office of friendship. Originem ex officio atque amicitia trahit. 
(1). xvii. I. 1. 4.) And it never lost the traces of its origin. 
It was always necessarily gratuitous; the mandatarius, i. e. tho 
person charged with the mandatum, was obliged to bestow on 
it the care of the most diligent paterfamilias, i. e. the greatest 


Mandatum eontrahitur quinque 
modis : sive suatantuni gratia aliquis 
tibi nmndet, sive sua et tun, sive alien a 
tantum, .,Ivc sua et alienu, sive tua et 
iiliena; at si tua tantum gratia man- 
datum sit, super-vacuum e-.t, et ob id 
nulla obligatio nec mandati inter vos 
acuo naseitur. 
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possible (0. iv. 35. 13), and if ho failed to discharge the trust, 
and was condemned in an actio mandati , he was stamped with 
infamy. (D. iii. 2. 1.) 

. When the introduction of the praetorian system furnished a 
method by which every equitable claim could be enforced, 
friends who entered into such an agreement were obliged to 
discharge their reciprocal duties. The praetor, by the actio 
mandati directa given to the mandator, compelled the manda¬ 
taries to account for all lie received, and to pay over the pro¬ 
fits, and by the actio mandati contraria given to the manda¬ 
taries , compelled the mandator (i. e. the person who requested 
tho favour) to reimburse, with interest, the mandataries for all 
expenses incurred, to indemnify him for all losses, and to free 
him from all obligation contracted in the execution of the man¬ 
date. 

Tho praetorian law went a great step further, by allowing the 
mandator to bring equitable actions against, and to be sued by, 
the third party, with whom the mandataries contracted. What¬ 
ever direct actions the mandataries would properly have 
brought or was liable to, the mandator was allowed to bring 
or was liable to, in their equitable form. As, for instance, where 
the mandataries would have brought a condictio , or an actio 
empti or venditi, the mandator was allowed to bring a condic¬ 
tio utilis , or an actio eti/is empti , or venditi. (D. iii. 5. 31.) 
In the case of a special mandate, these actions were allowed, as 
of course; in the case of a general mandate, only when the 
mandator had no other way of protecting his interests, a- man¬ 
date being termed special when one man charged another with 
the execution of one or more particular things, and general 
when he asked him to represent him in all his affairs. (D. xvii. 
1. 10. 5.) 

There were some acts, of a solemn character, in which one 
citizen could, at n,o time of Roman law, act for another, such 
as bringing any of the let/is actioncs , mancipation, making 
testaments, or the cretio or aditio of an inheritance. But it 
must be remarked that, apart from the praetorian enforcement 
of claims arising out of a mandatum, there were some exceptions 
to the rule that one man could not represent another. Tho 
civil law, indeed, never permitted it, but tho praetorian system, 
in some instances, expressly recognized the intervention of an 
agent. Thus, a copnitor was allowed to conduct a suit on be¬ 
half of another (see Bk. iv. Tit. 10), and an agent was permitted 
by the edict to be appointed in carrying on trading operations 
before the mandatum received its full legal force. 'See Bk. iv. 
Tit. 7.) 
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1. Mandnntig tan turn gratia inter- 1. A mandate is made for the bene- 
venit mandatum, voluti si quis tibi fit of tlio mandator only; if, for in- 
nmndet ut negotia ejua gcreres, vel stance, any one gives you a mandato 
lit fiindum ei emcros, vel ut pro oo to transact his business, to buy an 
sponderes. estate for him, or to become surety 

for him. 

J> wii. 1 2. 1. 

This is the usual ease of a mandatum . Justinian erhploys 
hero, it may bo remarked, the word sponderes, although spun- 
sores no longer existed. (See Tit. 20.) 


2. A mandate is made for your 
benefit and that of the mandator; if, 
for instance he gives a mandate to 
you to lend money at interest to a 
person who borrows it for the pur¬ 
poses of the mandator; or if, when 
you are about to sue him as a fide¬ 
jussor, he gives you a mandate to sue 
the principal at his risk, or to stipu¬ 
late at his risk for something owed 
by him to you, from a person whom 
he appoints as his substitute. 

]). x\ii. J. 2. J ; Th viii. 1. Id. 7, S. 

Volenie te agere cum eo e.rfide}ussoria causa . Under the 
law anterior to Justinian, the creditor could sue either the 
debtor or th g fidejussor, but not both. If lie proposed to sue 
the latter, the fidejussor might give him a mandatum to suo 
the debtor, and then, if tbe creditor did so, the fidejussor would 
be freed from any obligation as fidejussor , but would be bound 
as mandator; and thus tho mandate would be for the benefit of 
the fidejussor, because he.would bo sued after the principal, 
and for the benefit of the creditor, because he could sue the 
principal first and then the surety in his quality of mandator, 
whereas he could not ordinarily sue both tho principal and tho 
surety, but was obliged to make bis choice between them. This 
could not bo of any use after Justinian had decided that the 
principal debtor should be sued first, and then, if there was any 
deficiency, the fidejussor. (See Tit. 20. 4.) 

Ab eo queni tibi deleget. The debtor points out to tho 
creditor a third person who owes the debtor a sum equal to 
his debt to the creditor; and asks the creditor to stipulate with 
this third person for payment of tho amount duo from the 
debtor. If the third person docs not pay, tho debtor is held 
responsible as mandator. Tho creditor thus benefits, as he 
has two persons to sue, and the debtor benefits, because lie 
employs his creditor to collect a debt duo to him. 


2. Tua ct mamlantis, veluti si 
mandat tibi, ut pccuniam sub nsnris 
credcres ei qui in rem ipsias mntua- 
retur; ant si, volmitu to agere cum 
eo ex fidejussoria causa, tibi mnndcfc 
ut cum reo agas pcriculo mandantis, 
vel ut ipsius periculo stipuleris ab eo 
quem tibi deleget in id quod tibi de- 
buerat. 
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3. Aliena autem cansa intervenit 
niantlatum, veluti si Libi mantlet ut 
Titii negotia gereres, vel ut Titio 
fundum cnicrcs, vel ut pro Titio 
sponderes. 


3. A mandate is made for the bene¬ 
fit of a third person ; if, for example, 
the mandator bids you manage the 
affairs of Titius, or buy an estate'for 
Titius, or become surety for Titius. 


I). xvii. 1. 3. 3. 


Here, as the mandator Las no interest in the affair, no 
ground for action can arise against him until the execution of 
the mandate. The mandatarius has an action to indemnify 
himself, and the mandator one to make the mandatarius 
account. 


4. Sua et aliena, veluti si do eom- 
mwnibus suis et Titii ncgotiis ge- 
rendis tihi inandet, \el ut sibi et Titio 
fundum enu res, vel ut pro eo et Titio 
sponderes. 


D. xvii. 

5. Tua el aliena, veluti si fibi man- 
det ut, Titio sub umu'is crederos , quod 
si ut sine usuris eiederes, aliena tan- 
tum gratia intcrcedil mandatum. 


D. xvii. 

<>. Tua gratia intervenit mandatum, 
veluti si Libi nunulot ut pecunias tuas 
in emptimics potius pnediornm eol- 
loces, (pmm fieneres ; vel ex diverso, 
ut imneres potius ipiam in emptiones 
pnedionim colloees. fliijus generis 
mandatum, magis consilium est quam 
mandatum, et ob id non est obliga¬ 
to riiun; quia nemo ex consilio obli¬ 
gatin', etiamsi non expediat ci cui 
dabitur, cum liberum cuiquo sit apud 
ho exjiloraro an expediat consilium. 
Itaque si otiosam pocuuiam domi to 
habenteni hortatus fuerit nliquis ut 
rem aliqtiam emeres, vel cam ero- 
deros, qimmvis non expediat Libi earn 
cmisse vel crcdidisse, non tarn on libi 
mandati tenctur. bit adeo lift'C ita 
sunt, ut qmesilum sit an mandati 
teneatur, qui mandavit libi ut pecu- 
niam r J'itio ben craves? sed oblinuit 
Sftbini sententia, obligatoriiun esse 
in hoc casu mandatum, quia non 


4. A mandate is made for the bene¬ 
fit of tlio mandator anil of a third 
person, if, for example, the mandator 
gives you a mandate to manage affairs 
common to himself and Titius, or to 
buy an estate for himself and TiLius, 
or to become surety for liimself and 
Titius. 

1.3, 3. 

!j. A mandate is made, for your 
benefit and for that of a third person, 
if, for instance, the mandator bids you 
to lend money at interest to Titius. 
Were the money lent without in¬ 
terest, the mandate would he only 
for the benefit of a third person. 

1 •> fl 

0. A mandate is made for jour 
benefit only, if, for example, the man¬ 
dator bids you invest, your money in 
the purchase of land rather than puL 
it out. to interest or, nrc rasa. Such 
a mandate is rather a piece of advice 
than a mandate, and consequently is 
not obligatory, as no one is bound by 
giving advice, although it be not 
judicious, as each may judge for him 
self what the worth of the advice is. 
Jf, therefore, you have a sum of 
money Ijing idle in your house, and 
uny one adv ises you to make a pur¬ 
chase with it, or put it out to interest, 
although it may not he advantageous 
to you to liavo made this purchase, 
or to have lent your money, yet your 
adviser is not bound by an action 
maiu/ali. So much so, that it lias 
been questioned wh-bliT a person is 
bound by this action w ho lias given 
you a mandate to lend j^ir mono} at 
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aliter Titio ercdidisses, quant si tibi interest to TiLitts. Hut the opinion 
manduliun esset. of Sabinus 1ms prevailed, that sucli a 

mandate is obligatory, us you would 
not June lent your money to Titius 
unless the mandate had been given. 

Oai. iii. I 5(1; P. wii. 1. 2. (i. 

It was a very narrow line which divided the expression of a 
mere opinion advising another person to do a thing, and such 
a request to him to do it ns involved the responsibilities of a 
mandatum . Everything depended on the intention of the par¬ 
ties. The question was, did the person who expressed the 
opinion, or made the request, mean to say that, if the opinion 
would not he adopted, or the request granted, unless he made 
himself responsible for the consequences, lie was willing to 
become responsible ? If he did mean this, he was treated as 
a mandator . 

A mandator stood in this and similar eases almost exactly 
in the place of a Jidejussor, Accordingly, in the Pigcst, and 
the Code, the two are treated of under the same head, de Jide- 
j us so rib us et mandatoribus. I 1 or the mandate was an inter- 
cessio, i. e. a mode in which a third party steps in between two 
others as a surety for one of them, and was subject to the 
general rules common to accessory contracts, such as the pro¬ 
hibition of the senatus-ron.su/tifm Vel/eianum, with respect 
to women, the benelits of discussion, of division, if there 
were more than one mandator , and of cession of actions. 
(See Tit. 20. 4.) 

But the mandatum being a distinct, and not an accessory 
contract, it was, in some parts, distinguished from a J/dejussio. 
The action brought by the mandatarius against the mandator , 
did not free the debtor. Justinian, however, by a constitution 
(C. viii. 41. 28), plaeed Jidejassures on the same footing in 
this respect. Secondly, the payment by the mandator of the 
sum due did not free the debtor. (D. xvii. 1. 28.) Lastly, if 
the mandator paid the sum, ho could compel the mandatarius 
to transfer to him, after the payment, all his actions against 
the debtor. (D. xliv. 3. 70.) 


7. lllud quoque mandatum non est 
obligatorium, quod co tra bonus 
mores est, veluti si Titius de fuvlo 
aut de diunno iaciendo, aut de injuiia 
facicndn tibi nmndot; licet cnim p<o- 
nain i.-dius faelz nomine pric-aitem, 
non tamen ullam liabes advursus 
Titium actionem. 


7. A mandate, again, is not obli¬ 
gatory which is contrary to hunt mores; 
as, for instance, if Titius gives you u 
mandate to commit a theft, or do a 
harm or injury; although you pay 
the penalty of what you may do, you 
have not in such a ease an action 
against Titius. 


Gai. ill. 15? ; ]). Mil. 1. 22. «. 
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8. Is qui oxequitur mandatum, non 8. A mandatary must not exceed 

debet excedere finem niandati: ut the limits of the mandate; for in- 
ecce, si quis usque ad centum aureos stance, if a mandator bids you buy 
rnandaverit tihi ut fundum emeres, land or become surety for Titius up to 
vel ut pro Tilio sponderes, ncque the amount of a hundred aurci, you 
pluris emerc dcbes, ncque in am- must not exceed this sum in making 
pliorem pocuniam fidejubere; alio- the purchase or becoming surety, 
quin non Jiabebis cum eo mandati otherwise you will not have an action 
actionem, adeo quidem ut Sabino et viaiiduli; so much so, that Sabinus 
(Jussio planicrit, etiamsi usque ad and Cassius thought that even if you 
centum aureos cum eo agere velis, limited your action to a hundred anrei, 
inutihtor te actunim. Diversse schola; you would bring it in vain. The 
auctores recto usque ad centum au- authors of the opposite school think 
reos te acturum existimant, qua- sen- that you may rightly bring an action 
tentia sane benignior est. Quod si limited to a hundred aurci, and this 
minoris nneiis, hahehis scilicet cum opinion is doubtless the more favour- 
eo actionem ; qumiiam qui mandat ut able. If you lay out less on the pur- 
sibi centum aureorum fundus einere- chase, you can certainly bring an 
tur, is utique mantlasso intelligitur ut action against the mandator; for a 
minoris, si possit, emeretur. person who gives a mandate that an 

estate shall be bought for him at the 
price of a hundred aurci , is under¬ 
stood to mean that it should be 
bought for less if possible. 

Gat. iii. 1G1 ; P. xvii. 1. 3. 2; P. xvii. L. 4, 5. 

Qui excessit, a/iud quid facerc vide/ nr. (D. xvii. 1.5) 
Sabinus, in giving the opinion mentioned in the text, insisted 
very rigorously on the effect of the thing done being aliud 
quid. 

9. lioctc quoque mandatum con- 0. The mandate, although validly 

tract inn, si ilmn adhuc integra res sit, formed, is extinguished, if before it 
revocatum l'uont, evanescit. has been executed it is revoked. 

Gai. iii. 159. 

10. Item si adhuc integro mandato 10. A mandate is also extinguished, 

mors alterius intervening id est, vel if, before it is executed, the mandator 

ejus qui rnandaverit, vel illius qui or mandatary dies. But motives of 

muudatum susceperit, solvitur man- convenience have given rise to the 

datum; sed utilitatis causa receptum decision, that if, after the death of 

est, si eo mortuo qui tibi mamla^mt, the mandatary, you, in ignorance of 

tn ignorans eum deecssisse executus bis decease, execute the mandate, 

fueria mandatum, posse te agere man- you may bring an action mandati: 

data notione; ulioquin justa et proba- otherwise you would be prejudiced by 

bilis ignoruntiu tibi damnum afforet. what was alloiVable and natural igno- 

Et huic simile est quod pla^uit, si ranee. Similarly it has been decided 

debitorcs nianumisso dispensatore tliat, if debtors make a payment to 

Tilii porignorantinm liberto solverint, the steward of Titius, after ho has 

libcrari cos ; cum alioquiu strict,a juris been enfranchised, in ignorance of 

rationc non possent libcrari, quia alii bis enfranchisement, they are freed 

Holvissent quain cui solvere debue- from their obligation, although, in 

rint. strict law, they could not be freed, as 

they have made ..he payment to a 
person other than him to whom they 
ought to have made it. 
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Manumisso. It would bo the same if the slave had not 
been enfranchised, but lmd been sold, or had his olTiec of 
di-sj>cnsator taken from him, without the knowledge of the 
debtors. (D. xlvi. 3. 51.) 

11. Mandatum non susciperc cuili- II. Every one is free to refuse ac- 

bet liberum est, susceptum autom cepting a mandate, but if it is once 
con sum m and um est, aut quampri- accepted, it must be executed, or else 
mum renuntiandum, ut per sciuetip- renounced soon cnougli to permit the 
sum aut per alium eamdem rein man- mandator executing it liimself or 
dator exequatur; nam nisi ita renun- through another. For, unless the 
tiatur ut integra causa mnndalori renunciation is made so that the 
veservetur eamdem rein explicandi, mandator is still in a position to do 
iiihilominus mandati tu tin locum ha- tins, an action mandati may he 
bet, nisi just a enusa intercessit aut brought in spite of the renunciation 
non renuntiandi aut inteinpestive re- of the mandatary, unless some good 
nuntiandi. reason has prevented him making the 

renunciation, or making it within u 
proper time. 

D. xvii. 1. 2‘1. 11. 

Nisi junta causa. For example, n sudden and serious ill 
ness, a deadly enmity springing up between the mandator and 
the mandatariun, or the insolvency of the former. (D. xvii. 
1. 23.) 

12. Mandatum ct in diem dilferri, 12. A mandate may he made to 

et sub conditione fieri potest. take effect from a particular time, or 

may he made conditionally. 

D. xvii. 1.1. A. 

13. In summa, sciendum est man- 13. Lastly, it may he observed, 

datum, nisi gratuitum sit, in aliam that unless a mandate is gratuitous, 

formam negotii eadere, nam mcrcede it will take the form of some other 

constituta incipit locatio et conduetio contract, for, if a price is fixed on. it. 

esse. Et, ut genorahter dixerimus, is a contract letting to hire. And 

quibus casibus sine mcrcede susccpto generally we may say, that in every 

officio mandati aut depositi contrahi- case in which, whenever the duty 

tur negotium, iis casihus interveni- being undertaken without pay, there 

ente mcrcede locatio et conduetio is a contract of mandate or deposit, 

contrahi intelligitur; ct ideo si fulloni in every such case, if pay is received, 

polienda curandave vestimenta de- the contract is one of letting to hire, 

deris, aut sarcinatori sarcienda, nulla If, therefore, a person gives his 

mcrcede constituta neque promissa, clothes to a fuller to be cleaned, or 

mandati competit actio. to a tailor to be mended, without any 

pay being agreed on or promised, an 
action mandati may be brought. 

Gat. ii. 1G2; I\ xvii. 1. 1. I. 

Although the execution of the mandatum was necessarily 
gratuitous, yet, without making the contract a locatio conduetio, 
a mandator might oiibr a reward to the mandatarius , not ex~ 
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nctly in payment of, bnt in gratitude for, bis services. Such a 
recompense was called a honorarium, a term that was especially 
applied to the recompense offered to those who exercised the 
liberal professions, such ns philosophers, rhetoricians, physi¬ 
cians, advocates, &c. These honoraria could not be made the 
subject of an action; but the magistrate, praetor, or prmses of 
the province pronounced extra ordinem (see Jntrod. sec. 108) 
whether they were due and what was the proper amount. (D. L. 
10 . 1 .) 


Tit. XXVII. DE OBI JGATIONIBUS QUASI EX 

CONTEACTU. 


Tost genera contractuum enumo- 
rala, dispioiamus ctiam do iis obliga- 
tionibus qua; non propric quidem ex 
contractu nasci intelliguntur; sed 
tanicn, quia non ex maleficio sub 
stand am capiunt, quasi ox contractu 
nasci videntur. 


Having enumerated the different 
binds of contracts, let us treat of 
thoso obligations which do not spring, 
properly speaking, from a contract, 
but yet, as they do not take tlieu- 
origin from a delict, seem to arise, as 
it were, from a contract. 


If obligations were to be considered ns always arising either 
ex contractu or ex delicto, one man could only be bound to 
another in one ol‘ two ways; cither by a mutual exercise of 
will be lmd entered into an agreement with him, or he had 
done him some injury which lie ought to repair. But there 
wore many instances in which justice required that he should 
be considered bound, where no contract had been made, and 
where nothing to which the law gave tlic technical term of 
delictum had been committed. Such cases, however, if sepa¬ 
rately examined, would approach more nearly either to an 
obiiff at io e contractu or to one e delicto. If it more nearly 
resembled the former, the binding tic was called an oblijatio 
quasi e contractu; if the latter, it was called an oblifjatio 
quasi e delicto. (See In trod. sec. 87.) 

The leading distinction between obligations c contractu and 
those quasi e contractu is, that in tho former one person 
chooses to bind himself to another, in the latter he is placed 
in such circumstances that lie is thereby hound to another. 
To take, for instance, the examples given in this Title: if I 
take upon me tho management of my neighbour’s affairs, 
become tutor, have tilings in common with others who are yet 
not my partners, accept an inheritance, or receive money not 
duo to me, the mere fact of my so conducting myself imposes 
on me certain duties which the law will force me to fulfil. Of 
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coarse, if I make an express agreement in any of these cases, 
I am then bound by the agreement, and not by the circum¬ 
stances* of my position. It is only in the absence of any 
agreement that I am bound by an ob/iyatio quasi a contractu. 
An ohliyatio quasi e contractu does not rest on any contract 
at all; it rests on a fact or event, but there is an analogy 
between a contract and the kind of fact or events which give 
rise to an obliyatio quasi e contractu, for they both create 
rights in personam. (See Austin, Province of Jurisprudence 
Determined, Appendix xl.) 


1. Igitnr cum quis absentis negotia 
gessent, ultro eitroque inter cos nas- 
cuntur actiones qua! appellantur ne¬ 
gotiorum gestoruin ; sed domino qui- 
dem rei gestic ad\eraus cum qui gessit, 
directa competit actio, negotiorum 
autem gestori contraria. Qnas ex 
nullo contractu proprie nasci mani- 
festum est; quippe ita nascuntur istie 
actiones, si sine mandato quisque 
alienis negofiis gereudis se oblulent, 
ex qua causa ii quorum negotia gesta 
fucrint, 'dinm ignorantes obligantur. 
Idque utilitatis causa rcceptum ost, 
ne absentimn qui subita fostinatione 
coacti, nulli demandata negotiorum 
suorum administrationc, peregre pro- 
fecti essent, desererentur negotia: 
qua 1 sane nemo curaturu$ esset, si de 
eo quod quis impendisset, nullam 
habiturus esset actionem. Sieut au¬ 
tem is qui utiliter gesserit negotia, 
habet obligatum dominum negotio¬ 
rum, ita et contra iste quoque tenelur 
ut administrations rationem redd at: 
quo -casu ad exactissimam quisque 
diligentiam compellitur reddere ra¬ 
tionem, nec sufficit talem diligentiam 
adbibuisse qualem suis rebus adbi- 
bere soleret, si modo alius diligentior 
commodius administraturus esset ne¬ 
gotia. 


1). iii. 5 


1. Thus, if a person has managed 
the affairs of another in his absence, 
they have reciprocally actions nego¬ 
tiorum gestorum , the action belonging 
to the owner against him who has 
managed his affairs, being an actio 
dirccta, and the action given to this 
person against the owner being an 
actio coat ratio. It is evident that 
these actions cannot properly be said 
to arise from a contract, for they 
arise only when one person has, with¬ 
out receiving a mandate, tal*en upon 
himself the management of the affairs 
of another, and consequently those 
whose affairs are thus managed, are 
bound by an obligation, even without 
their knowing it. It is from motives 
of convenience that this lias been ad¬ 
mitted, to prevent the entire neglect 
of the affairs of absent persons, who 
may be forced to depart in haste, 
without having entrusted the ma¬ 
nagement to any one ; and certainly 
no one would pay any attention to 
them, unless he could recover by 
action any expenses he might be put 
to. On the other hand, just as he 
who has advantageously managed tho 
affairs of another, makes this person 
liable to him by an obligation, so ho 
himself is bound to render an ac¬ 
count of his management. And tho 
standard which lie is bound to observe 
in rendering an account, is that of 
the most exact diligcfice, nor is it 
sufficient that ho should use such 
diligence as he employs in the ma¬ 
nagement of his own affairs, that is, 
if it is possible a person of greater 
diligence could manage the affairs of 
the absent person better. 


D. xhv. 7. 5 ; C. ii. 18. 20. 
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Etiam ig nor antes. Jf the owners had known of the part 
taken in the management of their affairs, there would have been 
a mandatum taciturn. 


2. Tutors, again, who are liable to 
the action tntela j , are not, properly 
speaking, bound by a contract, for 
there is no contract made between 
the tutor and the pupil, but as they 
are certainly not bound by a delict, 
they seem to be bound quasi ex con - 
(rutin. Tn this case, too, there are 
reciprocal actions, for not only has 
the pupil an action tutcUe against the 
tutor, but, in his turn, the tutor has 
an uclio contraria tutelar against the 
pupil, if ho has incurred any ex¬ 
penses in managing the pupil’s pro¬ 
perty, or has entered into an obli¬ 
gation for him, or given his own 
property as security to the pupils 
creditors. 

1). xliv. 7. r>. 1. 

We should add here the corresponding case of the curator. 

Ilis negotiantm gestio did not give rise to a special action, 
but to tlie action negotiortnn gen tor uni contraria , which be 
could avail himself of to reimburse himself for all reasonable 
expenses. (D. iii. 5. 3. 5.) 

Quasi cx contractu teneri videntur. The exact translation 
would be, “ seem to bo hound by a tie analogous to that by 
which persons arc bound under contracts; ” but as this is too 
long a phrase to repeat every time the words quasi ex con¬ 
tractu occur, the Latin lias been retained in tho translation. 


2. Tutores quoque qui Lutelie ju- 
dicio tenenlur, non propria cx con¬ 
tractu obligati intclliguntur (nullum 
onim negolium inter tutorem et pu- 
pillum contrahitur); sod quia sano 
non ex maleficio tenentur, quasi ex 
contractu teneri videntur. Et hoc 
aulein casu nmtuie sunt actinnes : 
non tantmn enim pupillus cum tulore 
habet tutehu actionem, sod ex con- 
trario tutor cum pupillo hahet cun- 
trariam tutela>, si \el impendent ali- 
quid in rem pupilli, vel pro eo fucrit 
obligatos, ant rem suam ci'editoribus 
ejus ohligaverit. 


3. Item si inter aliquos communis 
sit res sine sociotate, veluti quod 
pariter eis legnta donatave esset, et 
alter corum altcri ideo teneatur com- 
muni dividymlo judicio, quod solus 
iructus cx ea ro perceperit, aut quod 
socius ejus solus in earn rem neces¬ 
sarian impenstts fecerit, non intelligi- 
tur proprio cx contractu obligatus, 
quippe nihil inter se contraxerunt; 
sed quia non ex maleficio tenetur, 
quasi ex contractu teneri videtur. 


3. So, again, if a thing is common 
to two or more persons, without there 
being any partnership between them, 
as, for instance, if they have receded 
a joint legacy or gift, and one of them 
is liable to the other by an action 
cummttni dividinido, because he alone 
has enjoyed the fruits of the thing, 
or because tho other has incurred 
expenses necessary for the thing, he 
cannot be said to be bound by a con¬ 
tract, for no contract has been made; 
but as he is not bound by a delict, he 
is said to be bound by something 
analogous to a contract. 


lb v\ii. 2. 31. 31. 

Neccssarias impensas. Useful expenses, and not merely 
necessary ones, could be recovered. (TX x. 3. G. 3.) 
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4. Idem juris est do eo qui coheredi 4. It is the same with regard to a 
suo familirt' erciscundfo judicio ex Ids person who is bound to his heir by 
causis obligatus est. an action familuc crciscundtc. 

I). xvii. y. 3i. 


The actio familuc erciseundie was that by which any one 
he res applied to the judge to make a fair division of tile in¬ 
heritance. 


f>. l T eres quoque logatorum nomine 
non proprie ex contractu obligatus 
intelligitur (neque enim cum hcrede, 
neque cum defuncto ullum negotium 
legatarius gessisse jiroprie dici po¬ 
tent) ; et tamen quia ex lmvleficio 
non est obligatus bores, quasi ex con¬ 
tractu dubere intelligitur. 

T>. xliv 


f». The heir, too, is not bound to 
the legatee by a contract, for the 
legatee cannot be said to have made 
a contract with the heir or with tho 
deceased; and yet, as the heir is not 
bound by a delict, lie seems to be 
bound quasi ex contractu. 

7. 5. 2. 


The circumstance of accepting the inheritance imposed on 
the heir the obligation of carrying out the testator’s wishes, and 
this lie was compelled to do by the actio e.v testamvnto. If a 
particular thing were given as a legacy, the legatee would also 
he able to bring a vindicatio , and might exercise liis choice 
between tlie personal and the real aetiou. 


(1. Ttem is cui quis per erroreni 
non debitum solvit, quasi cx con¬ 
tractu debere videtur. Ideo enim non 
intelligitur proprie ex contractu obli¬ 
gatus, ut si certiorem rationom sequa- 
mur, magis (ut supra diximus) ex 
distractu quam ex contractu possit 
dici obligatus esse : num qui solvemli 
animo pccuniam clat, in lioc dare 
videtur ut dislrnhat puli us negotium, 
quam. con trail at; sod tamen perinde 
is qui accepit obligatin', ac si mutuum 
illi daretur, et ideo condictionc tene- 
tur. 


(5. A person to whom money not 
due has been paid by mistake, is 
bound quasi cx contractu. For so far 
is be from being bound by a contract, 
that, to reason strictly, we may say, 
as we have said before, that lie is 
bound rather by the dissolution than 
by tho formation of a contract; for a 
payment is generally made to dis¬ 
solve, not to form, a contract; und 
yet he who receives it in the ease 
we have mentioned is hound exactly 
as if it had been given him as a 
mutuum , and is therefore liable to a 
con diet io. 


D. xliv. 7. 8. 3. 


If the person who paid what was not due was one who, like 
a pupil or madman, had not legally the power of passing tho 
property in what he gave, no property in the thing paid passed 
by the transfer, and the tutor or curator recovered it by a rin- 
dicatio, unless the thing ceased to exist, and then recourse was 
l:ad to a condictiu indehiti; hut if he had this pow 7 cr, the pro¬ 
perty was transferred by the delivery, and lie could not recover 
the thing itself, but could only bring a condictiu, in which he 
claimed that the defendant should rc*transfer the thing given in 
payment {dare oportcre). 
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If a person knowingly made a payment not due, he could 
not recover wliat ho paid, as the payment was treuted as a gift; 
nor could he, if he paid what was naturally, though not legally, 
due. 

The word “ pay,” “ solco” must be taken in a much more 
extended sense than the payment of money. It must be con¬ 
sidered as including anything given to or done for another. 


7. Ex quibusdam lam on causis 
lvpeti non potest quod per errorem 
non clebituui soluturn sit; namque 
definiorunt\etores, ex quibus caubia 
inficiando lis crescit, ox iis causis non 
delnturn solutuin repeti non posse, 
\duti ox lege Aquilia, item ox legato. 
Quod votoros qiudem in iis legatis 
locum liabcre voluerunt, quro corta 
constituta per damnationom cui- 
cumque logata fuorant. Nostra au 
tom constituuo, cum unam rmturam 
omnibus legatis ct fideicommissis 
indulsit, lm.jusmodi augmcntuin in 
omnibus legatis etfideicoimnissis ex¬ 
tendi voluil; sod non omnibus lega¬ 
tions pnobuit, sod tantummodo in iis 
legatis ct fidoicomniissis qmc saoro- 
sauctis ccclosiis ct ceteris vencrabili- 
lms Iocis, quie religionis vcl pictatis 
intuitu lionoriticantur, dorelicta sunt. 
Qua 1 , si indobita sohantur, non repe- 
tuntur. 

(1 at. ii. 283 ; iv. 9. 171 : 


7. In some cases, however, money 
paid by mistake cannot bo recovered; 
the ancients have decided that this is 
so, in cases in which the amount 
recovered is doubled if the liability is 
denied; as, for instance, in actions 
brought under the lex Aquiliu , or with 
respect to a legacy. The rule was 
only applied by the ancients, in the 
case of legacies, where a fixed sum 
was given per damnntionem. Hut our 
constitution, which has placed all 
legacies and fuleicommhsa on the 
same footing, has extended to all 
the effect of denial in doubling the 
amount required. It lias not, how¬ 
ever, given it in behalf of all lega¬ 
tees, but only in the ease of legacies 
and Jitleiawimissa, left to churches 
and other holy places ; such legacies, 
alt bough paid when not due, cannot 
bo recov ered. 

C. iv. 5. 1; 0. 1. 2. 23. 


In all cases where by denying his liability the person liable 
might have an increased amount ultimately recovered against 
him, it was considered that paying the tiling for which lie. was, 
or for which he thought himself, liable, was hut a mode of 
escaping from paying a penalty, and that it was paid in order 
to attain security. If, therefore, it was discovered that the 
thing need not have been paid, yet, as the person who paid it 
lmd paid it to purchase security, ho could not recover it back. 

Nostra constitutio. This constitution is not to bo found in 
the Code, but we have provisions in the Code hearing on the 
subject. (See C. vi. 48. 2. 1-8.) 

Cater is vcncrabilibus locis. Sueli, for instance, as monas¬ 
teries, asylums for strangers, orphans, the aged, &c. (C. i. 2. 28.) 
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Tit. XXVIII. PER QUAS PERSONAS NOBIS 
OBLIGATIO ACQUI11ITUR. 

Expositis generibus obligalionum After bavin" gone tlirougb the 
qua' cx contractu vel quasi ex con- different kinds of obligations wliicli 
tractu nascuntur, ndmonendi suinus arise from a contract, or aiiso quasi cx 
acquiii nobis, non solum per nosinot- roiilmchi , we may observe that we 
ipsos, sed etiam per eus personas qme may acquire an obligation, not only 
in nostra potestate «unt, veluti per by ourselves, but also by those who 
servos et lilios nostros ; ut tamen are in our power, as our slaves or 
quod per servos quidem nobis acqui- children. But there is this distmc- 
ritur, to turn nostrum tiat; quod autem turn in acquiring by slaves or by 
per liberos quos in potestate liabe- children, that what is acquired for us 
mils, ex obligatiouc fuerit acquisitum, by our slaves is entirely ours while 
hoc dividntur secundum imaginem the benefit of the obligation acquired 
rerum jirojirietatis et ususfructus by our children is divided in the same 
quam nostra discrevit constitulio : ut way as our constitution lias laid down 
quod ab actione commodum per- with respect to the ownership and 
veniat, hiijus usumfructum quidem usufruct of things. Thus, of all that 
habeut pater, proprietas autem filio is gained l>y an action, the father will 
servetur, scilicet patre actionem mo- have the usufruct, and the ownership 
vente secundum novella; nostra; con- will he reserved for the son, that is to 
stilutionis divisionem. to say, when the action is brought by 

tlto father in conformity with what is 
laid down by our new constitution. 

Gat. iii. 103; C. vi. 01. 8. 3. 

By acquiring an obligation is meant that we become creditors, 
and have a right to the action necessary to enforce the obliga¬ 
tion. 

As to the division of the usufruct and ownership, see Bk. ii. 
Tit. 9. 1. It is the object of the obligation, it may be observed, 
not the obligation itself, that is thus divided between the father 
and the son. Only the father could bring the action to enforce 
the obligation. (0. vi. 01. I. 3.) 

1. Item per liberos homines et 1. An obligation is also acquired 

alienos servos quos bona fide possi- for us by freemen, and by slaves be- 
demus, acquiritur nobis; sed tantum longing to others, whom we possess 
ex duabus eausis, id est, si quid ex bona fide, but only in two cases, 
operibus suia vel ex re nostra acqui- namely, when it arises from their 
rant. labours, or from something belonging 

to us. 

Gat. iii. 104. 

See Bk. ii. Tit. 9. 4. 

2. Per eum quoque servum in quo 2. It ia equally acquired for us in 
usumfructum vel usum liabemus, the same two cases by a slave of 
similiter ex duabus istis eausis nobis whom wo have tlxo usufruct or use. 
acquiritur. 
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Gai. iii. 165D. vii. 8.14. 

See Bk. ii. Tit. 9. 4. 

In the case of a slave of whom we have only the use, we can 
only acquire when the two cases unite,-*', e. when his labour is 
expended on something that is our property, for we cannot de¬ 
rive any benefit from his labour expended elsewhere. 

3. Commuftem servum pro domi- 3. A slave held m common, un- 
nica parte dominis acquirere certum doubtedly acquires for his different 
est, excepto eo quod uni nominalim masters in proportion to their in- 
stipulando aut per traditionem aeci- terests in him, excepting that, in sti- 
piendo, illi soli acquirit: veluti cum pulating or receiving by tradition for 
ita stipulator, Tit in domino mco dare one only, whom he mentions l>y 
' spondes? Scd si uqjus domini jussu napie, lie acquires only for this one; 
servus fuerit stipulatus, licet antea for instance, if he stipulates thus, 
dubitabatur, tamen post nostram de- “ Do you engage to give to Titius my 
cisionem res expedita est, ut illi tan- master?" But if the slave has stipu- 
tum acquirat qui hoc ei faocre jussit, lated by order of ono master only, in 
ut supra dictum est. spite of former doubts, there is no 

question since our constitution, but 
that he acquires as^we have already 
said, for him aloue who has given 
him the o*der. 

Gai. iii. 167; C. iv. 27. 3. 


Tit. XXIX. QUIBUS MODIS OBLIGATIO TOLLITUR. 

Tollitur autem omnis obligatio Every obligation is dissolved by 
solutione ejus quod debetur, vel si the payment of the thing due, or of 
quis consentiente creditore aliud pro something else given in its place with 
alio solvcrit. Nec tamen interest quis the consent of the creditor. And it 
solvat, utrum ipse qui debet, an alius makes no difference whether it is the 
pro eo; liberator enim et alio sol- creditor himself who pays, or some 
vente, sive sciente debitore sive igno- one else for him; for the debtor is 
rante vel invito solutio fiat. Item si freed from the obligation, if payment 
reus solverit, etiam ii qui pro eo in- is made by a third person, and that 
tervenerunt, liberantur. Idem ex either with or without the knowledge 
contrario contingit, si fidejussor sol- of the debtor, or oven against his 
verit; non enim solus ipse liberator, will. ' If the debtor pays, all those 
sed etiam reus. * who have become surety for him are 

thereby freed, just as if a surety pay, 
not only he himself is freed, but the 
principal is freed also. 

Gat. iii. 108; D. xlvi. 3. 53 ; D. xlvi. 3. 38. 2; D. xlvi. 3. 43; D. xlvi. 1. 00. 

We now pass to considering how an obligation once formed 
may bo dissolved. Solvere , to unloose, dissolve the tie, is the 
appropriate term for the process, in whatever way it may bo 
accomplished— Solutionis verbum pertinet ad omnem libera - 
tionem quoquo modo factam (D. xlvii. 3. 54) —although 
* l I 
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most generally applied to the payment of money, as the modo 
by which contracts are usually terminated. It is by a slight 
extension of the strict use of the word that a person was said 
not s'olvere obligationem, but solvere rem or pecuniam. 

The civil law, which imposed forms on the formation of a 
contract, imposed corresponding forms on its dissolution. And 
when these were fulfilled, the debtor was said to be freed from 
his obligation “ ipso jure." In later times, in cases where these 
forms had not been gone through, but yet equity demanded 
that the debtor should bo considered free, the prector allowed 
him to repel, by an exception, the creditor who sued him ] and 
it has thence been said, “ obligatio aut ipso jure , aut j)er 
exceptionem tollitur.” * 

Of course, in every stage of the law, payment put an end to 
the contract. The claims of the contracting parties were satis¬ 
fied, and nothing more remained to be done. But, supposing 
payment were not made, but one of the parties was willing to 
release the other, or one party could claim, for some reason, to 
be released, certain forms had been entered into, which could 
not be made of no effect by the mere consent of the parties. 
Such forms were too solemn in the eyes of tho law to lose their 
power unless other forms equally solemn were gone through. 
Accordingly, in every case where no real payment was made, 
there was what Gaius calls an imaginaria solutio, varying in 
the method in which it was made according to the forms with 
which the contract had been formed. 

If, for instance, the contract had been formed per ces et libram , 
not less than five witnesses and a libripens were called together. 
The debtor struck the scale with a piece of money and gave it 
to the creditor in the name of the whole sura owing. (Gai. iii. 
174.) This form was also adopted in cases where payment of 
a legacy given per damnalionem was remitted, probably be¬ 
cause the testament was itself supposed to be made per xs et 
libram; and also in cases whore payment of money due by a 
judicial sentence was remitted, probably because the most formal 
mode of imaginary payment was adopted when the money was 
due in a way which the law considered as specially solemn. 
(Gai. iii. 175.) This form of imaginary payment was also 
applicable wherever anything certain of those things which 
t( pondere, numero , mensurave constant ” was dtie. 

If the contract had been made “verbis’’ the debtor asked 
the creditor if he held what was due, as received, “ Quod ego 
tibi promisi, habesne acceptum ? ” The creditor answered that 
he did, “ Habeo.” The creditor was said, “ acceptum ferre ,” 
and the process was called “ acceptifatio.’’ (See next paragr.) 

If the contract had been made “ Uteris the debtor probably 
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entered on his tabula the expenditure {expensilalio) of the 
sum due, with the consent of the creditor, but we cannot learn 
anything from Gaius on the subject. 

If the contract had been mado re, the mere return of the 
thing was a sufficient sign that the contract was at an end. 
There was a visible act, and the whole object of the forms by 
which contracts were made and dissolved, was to substitute 
visible acts for mere expressions of consent. Where the con¬ 
tract, as belonging to the jus yentium, could be made merely 
by consent, it could also be dissolved by consent. (See 
paragr. 4.) 


1. Item per acceptation cm tolli- 
tur obligatio. Est autem acceptilatio 
imaginaria solutio: quod enim ex 
verborum obligatione Titio debetur, 
id si velit Titius remittere, poterit sic 
fieri ut patiatur liajc verba debitorem 
dicere, Quod ego tibi promisi ha- 
besne acceptum? et Titius respon¬ 
deat, Habeo. Sed et Graice potest 
acceptum fieri, dummodo sic fiat, ut 
Latinia verbia solet: ?x fis 
Stjvdpia t6<to. ; Xa/3ow'. Quo 

genere, ut diximus, tantura ere sol- 
vuntur obligationes qure ex verbis 
consistunt, non etiam ereterre: con- 
sentaneum enim visum est, verbis 
factam obligationem aliis posse ver¬ 
bis disfiolvi. Sed et id quod alia ex 
causa debetur, potest in stipulatio- 
nem deduci et per acceptilationem 
dissolvi. Sicut autem quod debetur, 
pro parte recte solvitur, ita in partem 
debiti acceptilatio fieri potest. 


1. An obligation is also put an end 
to by acceptation. This is an ima¬ 
ginary payment, for if Titius wishes 
to remit payment of that which is due 
to him by a verbal contract, he can do 
so by permitting the debtor to put to 
him the following question, “ Do you 
acknowledge to have received that 
which I promised you ? " Titius then 
answering, “I do." The acknow¬ 
ledgment may also be made in corre¬ 
sponding Greek words, f\eis \a(3<ov 
drjudpia ro'era ; "Xa/3toj/. In this 

way verbal contracts are dissolved, 
but not contracts made in other ways : 
it seemed natural that an obligation 
formed by words should be dissolved 
by words; but anything due by any 
other kind of contract may be made 
the subject of a stipulation, and the 
debtor be freed by acceptilation. And 
as part of a debt may be paid, so ac¬ 
ceptilation may be made of a part 
only. 


Gat. iii. 109, 170. 172 ; D. xlvi. 4. 8. 4 ; D. xlvi. 4. 9. 


Properly the acceptilatio only operated as a release when 
the contract had been made verbis , but it was held, in all cases, 
to contain by implication a pact or agreement not to sue, and, 
therefore, an exceptio could he grounded on it to repel the 
creditor who had entered into it. Si acceptilatio inutilis fuit, 
tacita pactione id acturus videtur, ne peteretur. (D. ii. 14. 
27. 9.) The jurists, however, found a means of making the 
acceptilatio extend to every kind of contract. It was looked 
on as a stipulation which operated as a novation of the old 
contract, that is, which did away with the former contract, and 
substituted a new one in its place. 


I i 2 
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2. Est prodit.a stipulatio qua) vulgo 
Aquiliana appellatur, per quam sti- 
pulationem eontingit ut omnium re¬ 
rum obligatioin stipulatum dedueatur, 
et ea per acceptilationem tollatur; 
stipulatio enim Aquiliana novat omnes 
obligationes, et a Gallo Aquilio ita 
composita est: “ Quicquid te mibi 
ex quacuraque causa dare faeere opor- 
tet oportebit, pra'sens in diemve, 
quarumque rerum mibi tecum actio, 
quseque adversus te petitio vel ad- 
v ersus te persecutio esteritve, quodve 
tn mcum babes, tenea possidesve, 
dolove malo fecisti quominus possi- 
deas: quanti qureque earnm rerum 
res erit, tantam pecuniatn dari stipu- 
latus est Aulus Agerius ; spopoudit 
Numerius Ncgidiu.s. Item cx diverso 
Numerius Negidius interrogavit Au- 
lnm Agerium : Quicquid tibi hodierno 
die per Aquilianam stipulationem spo- 
pondi, id omne babesne accoptum? 
respondit Aulus Agerius: Ilabeo, 
acceptumque tub.” 


2. A stipulation has been invented, 
commonly called the Aquiban, by 
which every obligation, whatever may 
be the thing it concerns, is put into 
the form of a stipulation, and after¬ 
wards dissolved by acccptilation. This 
Aquiban stipulation effects a novation 
of all obligations, and was framed in 
the following terms by Gallus Aqui- 
bus :—“ ‘ Whatever for any cause you 
are or shall be bound to give or do 
for me, either now or at a future day, 
everything for which I have or shall 
havo against you, actions, personal or 
real, or right to have recourse to the 
extrnordinarin judicin of tho magis¬ 
trate ; everything of mine which you 
have, hold, or possess, or which you 
only do not possess through somo 
wilful fault of your own, whatever 
shall be the value of all these things,’ 
so much Aulus Agerius stipulated 
should bo gi\en him in money, and 
Numerius Negidius engaged to give 
it; on tho other hand, Numerius 
Negidius put to Aulus Agerius the 
question, * all that I havo promised 
you to-day by the Aquiban stipulation, 
do you acknowledge it as received?’ 
and Aulus Agerius answered that he 
fbd acknowledge it." 


D . ii. 15. 4 ; D. xlvi. 4. 18. 1. 


This Aquilius Gallus was the friend of Cicero, whose col¬ 
league he was in the prretorship. (b.c. 65.) He was the pupil 
of Mucius, and the teacher of Sulpicius, and is mentioned in 
the Digest (1. 2. 2. 42) as of great authority with the people. 
He is said to have devised a means by which posthumi sui 
might be instituted (D xxviii. 2. 20) ; and Cicero informs us 
that he was also the author of certain formulte in the actions 
of theft. (De Off. iii. 14.) 

We may remark with what care and forethought Aquilius 
Gallus has made his formula applicable to all possible cases. 
“Causa” is the generical expression. ** Oportet, oportebit” 
embrace the present and the future. “ Prasens in.diemve” 
(most texts add, “aut sub conditione") refer to what are 
termed the “ modalities” to which contracts are liable. “Actio” 
is the “ actio in personam “ petitio ” is the “ actio in rem 
“persecutio ” is the extraordinary proceeding before a magis¬ 
trate ; “ habes refers to “ vindicatio “ tenes ” to physical 
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deteDtion; “possides ” to civil possession. The expression, 
“ do love malo fecisti quominus jiossideas” was added to ex¬ 
press the obligation which bound a person who had fraudulently 
destroyed a thing in his possession to prevent the owner 
reclaiming it. The stiqmlatio Aquiliana was equally applicable 
if the object was to effect a novation intended to operate as the 


foundation of a new contract to 
(D. ii. 15. 2. and ‘J. 2.) 

3. Frieterea novationo tollitur obli- 
gatio, veluti si id quod tu Seio debeas, 
a Titio dari stipulatus sit; nam 
interventu nova) persona) nova nasci- 
tur obligalio et priina tollitur trans- 
lata in posteriorem; adeo ut inter- 
dum, licet posterior stipulatio inutilis 
sit, lamen priina novationis jure tol- 
latur, veluti si id quod tu Titio de- 
bebas, a pupillo sine tutoris auctori- 
tate stipulatus fuerit. Quo casu res 
amittitur, nam et prior debitor libe- 
ratur, et posterior obligatio nulla est. 
Non idem juris est, si a servo quis 
fuerit stipulatus; nam tunc prior 
perinde obligatus manet, ac si postea 
nullus stipulatus fuisset. Sed si 
cadem persona sit a qua postea sti- 
puleris, ita demum novatio fit, si quid 
in posteriore stipulations novi sit, 
forte si conditio aut dies aut fidejus¬ 
sor adjiciatur aut detrahatur. Quod 
autcin diximus, si conditio adjiciatur 
novationem fieri, sic intelligi oportet 
ut ita dicam fnctam novationem si 
conditio extiterit: alioquin si defe- 
cerit, durat prior obligatio. Sed cum 
hoc quidem inter veteres constabat, 
tunc fieri novationem cum novandi 
animo in sccundam obligationem itum 
fuerat; per hoc autem dubium erat, 
quando novandi animo videretur lioo 
fieri, et quasdam de hoc prtrsump- 
tiones alii in aliis easibus introduce- 
bant. Ideo nostra processit consti- 
tutio quo) apertissime definivit, tuuc 
solum novationem fieri quotiens hoc 
ipsum inter contrahentes expressum 
fuerit, quod propter novationem pri- 
oris obligationis convenerunt; alio¬ 
quin manere et- pristinam obligalio- 
nem, ct secundam ei accedere, ut 
maneat ex utraque causa obligatio 
secundum nostra* constitutionis defl- 
nitionem, quam licet ex ipsius lec¬ 
tion o oportius cognosccro. 


be really fulfilled by the parties. 

y. An obligation is also dissolved 
by novation, as for instance, if Seius 
stipulates from Titius for that which 
is due to Seius from you. For by 
the intervention of a new debtor a 
new obligation arises, and the former 
obligation is extinguished by being 
transferred into the latter; so much 
so, that it may happen, that although 
the latter stipulation is void, yet the 
former, by the effect of the novation, 
ceases to exist; as for instance, if 
Titius stipulates from- a pupil not 
authorized by his tutor, for a debt 
due to Titius from you, in this case 
Titius loses his whole claim, for the 
first debtor is freed, and the second 
obligation is void. But the case is 
different, if it is a slave from whom 
he stipulates, for then the original 
debtor remains bound as if the sub¬ 
sequent stipulation had never been 
made. But if it is the original debtor 
himself from whom you make the 
second stipulation, there will be no 
novation, unless the subsequent sti¬ 
pulation contains something new, as 
for instance, the addition or suppres¬ 
sion of a condition, a term, or a 
surety. In saying that if a condition 
is added there is a novation, we must 
be understood to mean that the nova¬ 
tion will take place.if the condition 
be accomplished, but that if it be not 
accomplished, the former obligation 
Remains binding. The ancients were 
of opinion that the novation only 
took place when the second obliga¬ 
tion was entered into for the pur¬ 
pose of making the novation, and 
doubts consequently arose as to the 
existence of this intention, and dif¬ 
ferent presumptions were laid down 
by those who treated the subject ac¬ 
cording to the different cases they 
had to settle. In -consequence, our 
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* constitution was published, in which 

' it was clearly decided that novation 
shall only take place when the con¬ 
tracting parties have expressly de¬ 
clared that their object in making the 
new contract is to extinguish the old 
one; otherwise the former obligation 
will remain binding, while the second 
is added to it, so that each contract 
will give rise to an obligation still in 
force, according to the provisions of 
our constitution, which may be more 
fully learnt by reading the constitu¬ 
tion itself. 

Gai. iii. 176, 177. 179; D. xlvi. 2. 6. 8. 1, and foil.; C. viii. 41. 8. 

Novation is the dissolution of one obligation by the forma¬ 
tion of another. Ulpian says, “ Novatio cstprioris debiti in 
aliam obligation cm transfusio atque translatio : hoc cst, 
cum ex prxcedente causa ita nova constituatur, at prior 
perimatur. Novatio enim a tiovo nomen accepit, et a nova 
obligatiofie.” (D. xlvi. 2. 1.) 

Although every kind of contract could be superseded by a 
novation, it was not every kind of contract that could supersedo 
a contract already existing. We may, in fact, say that it was 
necessary that the new contract should be a stipulation. No 
other mode of contracting was solemn- enough, in the eyes of 
the law, to blot out an existing contract. 

It was necessary that the obligation superseded ‘should be 
existing at the time; but whether it were civil, praetorian, or 
natural, was immaterial. (D. xlvi. 2. 1, 2.) And it was also 
necessary that the stipulation which superseded it should be 
binding, either civilly or naturally. In the text wo have two 
instances of contracts which are not binding, owing to the in¬ 
capacity of the parties, ono made with a pupil, and one with a 
slave, and a distinction is drawn between them. The stipula¬ 
tion mado with the pupil is a stipulation, though only one 
binding naturally; the pupil is a Koman citizen, and can pro¬ 
nounce the word spondeo ; but a stipulation made with a slave, 
except when the slave speaks merely as the mouthpiece of his 
master, is no stipulation at*all.‘ The slave cannot use the 
words of the formulary. There is no contract verbis to super¬ 
sede the existing obligation. 

By a novation a now debtor might be substituted, even with¬ 
out the consent of the original debtor. If it were done with 
the consent of the original debtor, the new debtor was termed 
delegatus, and $he process delegatio. If it were done without 
his consent, the new debtor was termed the expromissor, and 
the process, expromissio ; but these terms, expromissor and 
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expromissio , were also used in a wider sense, as implying the 
new debtor and the mode of contracting generally, without im¬ 
plying that the consent of the old debtor had not been given to 
the substitution. (D. xiii. 7. 10.) 

Of course, if both .parties to the original contract were 
willing, a new creditor could be substituted as well as a new 
debtor, by a novation. 

In the passage of Gaius (iii. 177) on which the text is 
based, it is said that if a sponsor were added, there was a new 
contract. This was because a sponsor was obliged to be a 
party to the same contract as his principal; and so after the 
principal had made his contract, no sponsor could be added as 
a pitrty to it; but a new contract was necessary. Sponsores 
being obsolete, Justinian substitutes Jidejussor, although Jide- 
jussorcs could be added at any time. 

If the original contract were made in any other way than a 
stipulation, it could be superseded by a stipulation containing 
the same terms. But if it were made by a stipulation, then, 
unless some alteration were made in it, the new stipulation 
would be, in fact, the old one, and there could be no novatio, 
unless some new term were added. But suppose a new stipula¬ 
tion were made with a condition introduced into it, was the old 
stipulation extinguished at once by novation ? The text lays down 
the general principle that it was not extinguished, as it is said 
in the Digest (xlvi. 2. 14) non stajtim Jit novatio , sed tunc 
demum cum conditio extiterit , the old contract endured until 
the condition was accomplished, and if the condition failed the 
old contract remained binding. But some of the jurists said 
that this might be the intention of the parties in making the 
second contract, or it might not. The question of novation 
was therefore a question of the intention of the parties in each 
particular case. Justinian decides against this, and lays down 
in the text that, unless the parties expressly deolare it to be 
their wish that the first contract shall be extinguished by the 
second, the first contract shall be considered as subsisting. 

In personal actions something like novation took place at 
two points of the suit (Gai. iii. 180)—at the litis contestatio 
(see Introd. paragr. 105), and when judgment had been given. 
After the lititt contestation the* plaintiff could sue in a fresh 
action on what was, at this period of the Buit, ascertained to be 
his legal position, but not on the contract itself. After judg¬ 
ment was given, he could sue on the judgment. But all the 
beneficial accessories of the original contract were continued on 
to the new—such, for instance, as pledges given in security, 
and so this juridical novation did not, like Novation proper, 
quite supersede the original contract. (D. xlvi. 2, 29.), 
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4. Those obligations which are 
'formed by consent alone, are dis¬ 
solved by the expression of a con¬ 
trary wish. If Titius and Seius have 
agreed that Seius shall purchase an 
estate at Tusculum for a hundred 
aurci, and then, before the contract 
has been executed, that is, before the 
price has been paid, or delivery made 
of tho estate, they agree to abandon 
the agreement for the sale, they are 
mutually freed from their obligation. 
It is the same in the contract of let¬ 
ting to hire, and in all other contracts 
formed by consent alone. 

D. xlvi. 3. 80; D. xviii. 5. 5. 1. 

This paragraph must he understood with the limitation that 
the contract could only he rescinded inteyris omnibus , i. e. if 
each party could possibly he placed in the position he held be¬ 
fore. The text rather loosely expresses this, by “ re nondam 
sccuta.” If all things were not Integra, hut tho parties agreed 
to restore them, this would be a new contract, extinguishing 
tho old contract by novation, not an extinction of the contract 
by mere consent. 

There were other modes by which a contract was dissolved, 
as, if the subject of the contract being a thing certain perished 
without the fault of any .party, or if the qualities of debtor 
and creditor were united in the same person, as, for instance, if 
the debtor became heir of the creditor, which is termed confu- 
sio, or if one debt was set off against another ( compensate), 
which, however, if the actions proper to the contract were 
actions stricti juris, would only give rise to an exception, and 
not to an extinction of the contract: in actions borne Jidei, 
where equitable grounds of defence need not be stated in tho 
formula, the compensate would be necessarily taken notice of, 
and in such cases the contract may he said to have been really 
put an end to by the compensate. And thero were also many 
other things which, although they left the contract still subsist¬ 
ing, prevented an action being brought on it. These will be 
treated of in the next Book undor'the head of Exceptions. 


4. Hoc amplius, etc obligationes 
qua; consensu contrahuntur, contraria 
voluntate dissolvuntur; nam si Titius 
et Seius inter se consenserint, ut fun- 
dum Tusculanum emptum Seius lia- 
beret centum aureorum, deinde ro 
nondum secuta, id est, neque pretio 
soluto neque fundo tradito, placuerit 
inter eos ut discederetur ab ea emp- 
tione et venditiono, invicem liberan- 
tur. Idem est in conduetione et 
locatione, et in omnibus conlractibus 
qui ex consensu descendunt. 



LIBER QUARTUS 


Tit. I. DE OBLIGATIONIBUS QVM EX DELICTO 

NASCUNTUR. 


Cum expositum sit supcriorc libro 
tie obligationibus ex contractu et 
quasi ex contractu, sequitur ut de 
obligationibus ex maleficio dispicia- 
nms. Sed ilia* quidem, ut suo loco 
tradidimus, in quatuor genera divi- 
duntur: hai vero unius generis sunt; 
nam ornnes ex re nascuntur, id est, 
ex ipso maleficio, veluti ex furto aut 
rapina aut damno aut injuria. 


As we liave treated in the preceding 
Book of obligations arising ex con¬ 
tractu and quasi ex contractu, we have 
now to inquire into obligations arising 
cx maleficio. Of the obligations treated 
of in the last Book, there were, as we 
have said, four kinds; of those we 
are now to treat of, there is but one 
kind, for they all arise from the thing, 
that is, from the delict, as, for ex- 
ample, from theft, from robbery, or 
damage, or injury. 


Gai. iii. 182 ; D. xliv. 7. 4. 

This part of the Institutes only treats of delicta so far as 
they produce obligations and are the grounds of private actions. 
It is not the evil intent which makes an act a delict. Many 
acts done with evil intent are excluded, mally done without are 
included in the number. Those acts only were delicts which 
had been characterized ^pd provided against as such by the 
ancient civil legislation, and to which a particular action was 
attached. (See Introd. paragr. 88.) In this and the three 
following Titles we have the four principal kinds of delicts 
treated of, viz. furtum, vi bona rapta, damni injuria, and 
injur ice. 

tiVll the obligations attached to delicts are said in the text 
nasci ex re, i. e. from the evil act or thing done ex ipso male - 
Jicio, to contrast them with the various modes in which obli¬ 
gations e contractu are formed. 

Ut de obligationibus ex malejicio dispiciamus. Many 
texts read, ut de obligationibus ex malejicio, et quasi ex 
malejicio dispiciamus. 
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1. Furtum est contrectatio rei 1. Theft is the fraudulent deal- 
fraudulosa, vel ipsius rei, vel etiam ing with a thing itself, with its use, 
usus ejus possessionisve : quod lege or its possession; an act which is 
naturali prohibitum est admittere. prohibited by natural law. 

I), xlvii. 2. 1. 3. 

The definition of theft includes the term contrectatio rei, 
to show that evil intent is not sufficient; there must be an 
actual touching or seizing of the thing : fraudulosa , to show 
that the thing must be seized with evil intent, and rei, usus, 
j)Qssessionis, to show the different interests in a thing that 
might be the subject of theft. It might seem that it would 
have made the definition more complete to have said contrec¬ 
tatio rei alienee. Perhaps the word alienee was left out because 
it was quite possible that the do minus or real owner of a thing 
should commit a theft in taking it from the possessor, as, for 
instance, in the case of a debtor stealing a thing given in 
pledge; and yet the res was scarcely aliena to the dominus. 

Many texts, after the words cojitrectatio fraudulosa, add 
literi faciendi gratia, i. e. with a design to profit by the act, 
whether the profit bo that of gaining a benefit for one's self, or 
that of inflicting an injury on another. These words are found 
in the passage of the Digest (xlvii. 2. 1. 3), from which this 
definition of theft is taken, but the authority of the manuscripts 
seems against admitting them here. 

Only things moveable could be the subject of theft. (D. 
xlvii. 2. 25.) 

2. Furtum autem vel a furvo, id 2. The word furtum comes either 

est nigro, dictum est, quod clam et from furvum, which means “black,” 
obscure fit, et plerumque nocte ; vel because it is committed secretly, and 
a fraude, vel a ferendo, id est aufe- often in the night; or from fra us ; 
rendo, vel a Graco sermone, qui or from ferre, that is, “ taking away," 
<f>u>pas appellant furee. Imo et or from the Greek word <f)a>p, mean- 
Gimci airo row <j>ip€tv <f>a>pas dixe- ing a thief, which again comes from 
runt. (freptiv, to carry away. 

D. xlvii. 2. 1. 

3. Furtorum autem genera duo 3. Of theft there are two kinds, 
sunt, manifestum et nec manifestum; theft manifest and theft not mani- 
nam conceptual et oblatum species fest; for the thefts termed ebneep- 
potius actionis sunt furto cohairentes, turn and oblatum are rather kinds of 
quam genera furtorum, sicut inferius actions attaching to theft than kinds 
apparebit. Manifestus fur est, quem of theft, as will appear bplow.* A 
Grseci fir airotfiapa appellant, nec so- manifest thief is one whom the 
lum is qui in furto deprehenditur, sed Greeks term ctr* avTO<f>i»p(p, being not 
etiam is qui eo loco deprehenditur only one taken in the fact, but also 
quo fit: veluti qui in domo furtum one taken in the place where the 
fecit, et nondum egressus januam de- theft is committed; as, for example, 
prehensus fuerit; et qui in oliveto before he has passed through the 
olivarum ant in vineto uvarum fur- door of the house where he has com- 
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znitted a theft, or in a plantation of 
olives, or a vineyard where he has 
been stealing. We must also extend 
manifest theft to the case of a thief 
seen or seized by-the owner or any 
one else in a public or private place, 
while still holding the thing he has 
stolen, before he has reached the 
place where he meant to take and 
deposit it. But if he once reaches 
his destination, although he is after¬ 
wards taken with the thing stolen 
on him, ho is not a manifest thief. 
What we mean by a not manifest 
thief may be gathered from what we 
have said, for a theft, which is not a 
manifest theft is a not manifest 
theft. 

Gai. iii. 183-185; D. xlvii. 2, 3; D. xlvii. 2. 5, pr. and 1. 

The distinction between fur turn manifestum and nec mani¬ 
fest inn is found in the law of the Twelve Tables, which affixed 
to a fur turn manifestum the penalty of death if committed by 
a slave, and the penalty of being given over as a slave to the 
person injured if the thefts were committed by a freeman ; and 
* attached to a furtum nec manifestum the penalty of double 
the value of the thing stolen, whether committed by a freeman 
or a slave. The preetor retained the penalty fixed in the latter 
caso, but in the former altered the penalty to the payment of 
four times the value of the thing stolen, whether the theft was 
committed by a slave or a freeman. (Gai. iii. 189.) 

Gaius tells us that the jurists were divided on the point of 
what it was that constituted a furtum manifestum ; some 
thinking the thief must be taken in the act, some that he need 
only be taken on the spot, some that he need only be taken 
with the thing stolen on him before he had transported it to its 
destination (this is the opinion received in the text), and some 
that time and place were immaterial so that he were taken with 
the thing stolon on him. (Gai. iii. 184.) 


turn fecit, quamdiu in oliveto aut 
vineto fur deprehen sus sit. Imo ul- 
teriub furtum manifestum extenden- 
dum est, quamdiu earn rom fur 
tenens visus vel deprehensus fuerit, 
sive in publico sive in privato, vel a 
domino vel ab alio, antequam eo per- 
venerit quo preferre ac deponere rem 
destinasset; sed si pertulit quo desti- 
navit, tametsi deprehendatur cum ro 
furtiva, non est manifestus fur. Nec 
manifestum furtum quid sit, ex iis 
quae diximus intelligitur; nam quod 
manifestum non est, id scilicet nec 
manifestum est. 


4. Conccptum furtum dicitur, cum 
apud aliquem testibus preesentibus 
furtiva ros qurosita et inventa sit; 
nam in eum propria actio constitute 
est, quamvis fur non sit, quae appel- 
latur concepti. Oblatum furtum 
dicitur, cum res furtiva ab aliquo tibi 
oblata sit, eaque apud te concepta sit, 
utique si ea monte tibi data fuerit, ut 
apud te potius quam apud oum qui 
dedit, conciperetur; nam tibi apud 
quern concepta sit, propria advorsus 


4. There is what is termed con¬ 
ception furtum , when a thing stolen 
has been sought and found in the 
presence of witnesses in any one’s 
house, for, although tins person may 
not be the .actual thief, he is liable 
to a special action termed concepti. 
There is what is termed furtum ob¬ 
latum, if a thing stolen has been 
placed in your hands and then seized 
in your house; that is if the person 
who placed it in your hands did so, 
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that it might be found rather in your 
house than in his. For you, in 
whoso house it liad been seized, 
would have against him who placed 
it in your hands, although he were 
not the actual thief, a special action 
termed oblati. There is also the 
action prohibiti furti against a person 
who prevents another who wishes to 
seek for a thing stolen in the pre¬ 
sence of witnesses; there is, too, by 
means of the action furti non exhibiti , 
a penalty provided by the edict of the 
praetor against a person who has not 
produced a thing stolon which has 
been searched for and found in his 
possession. But these actions, con¬ 
cepti, oblati, furti prohibiti , and furti 
non exhibiti, have fallen into disuse; 
for search for things stolen is not 
now made according to the ancient 
practice, and therefore these actions 
have naturally ceased to be in use, as 
all who knowingly have received and 
concealed a thing stolen ai*e liable 
to the action furti net- manifesto. 

Gai. iii. 186-188. 

To the fur turn conceptum and the furtum oblatum a penalty 
of triple the value of the thing stolen was affixed by the Twelve 
Tables. To the furtum prohibitum, not noticed in the Twelve 
Tables, a penalty of quadruple the value was affixed by the 
prajtor. (Gai. iii. 192.) The Twelve Tables noticed a kind 
of furtum conceptum of which no mention is made here; it 
was called furtum lance licioque conceptum. The searcher 
entered the house of the supposed receiver, having nothing on- 
his person but a cincture ( licium ) round his waist, and a plate 
(lanx) which he held with both his hands, so that there could 
be no suspicion that he had brought in with him the thing 
supposed to be stolen. If lie then found tlie thing in the 
house, the receiver was punished as if he had committed a 
furtum manifestum. (Gai. iii. 192.) This mode of search 
and the action founded on it were suppressed by the lex 
JEbutia. (Aul. Gell. Noct. Alt. xvi. 10.) The actions furti 
concepti , oblati , and prohibiti , were still in use in the time of 
Gaius. 

Ulpian (D. L., 1C. 13) explains the meaning of the word 
poena. Poena is the punishment of an offence, noxee vindicta. 
It is contrasted with multa. Poena is a punishment imposed 
by some general law, affecting possibly the caput and existi- 
matio of the person punished. Multa is a fine, a money fine 


cum qui obtulit, quamvia fur non sit, 
constituta est actio qutw appellatur 
oblati. Est etiam prohibiti furti 
actio adversus eura, qui furtum 
qunerere testilms proesentibus volen- 
tem prohibuerit. Prreterea poena 
constituitur edicto praitoris per ac- 
tioucm furti non exhibiti, adversus 
eum qui furtivam rem apud se quiesi- 
tam ei inventam non exhibuit. Sed 
has actiones, id est, concepti et ob¬ 
lati et furti prohibiti, nec non furti 
non exliibiLi, in desuetudiriem abie- 
runt: cum enim requisitio rei furtivas 
liodie secundum veterem obsorva- 
tionem non’ fit, merito ex conse¬ 
quent^ etiam prafatie actiones ab 
usu communi recessorunt, eum mani- 
festissimum est, quod omnes qui 
scientes rem furtivam susceperint et 
celavorint, furti nec manifesti obnoxii 
sunt. 
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in later law, a fine of cattle and sheep in earlier times 
( pecuaria ). 


5. Poena manifesti furti, qnadrupli 
est, tam ex servi quam ex liberi per¬ 
sona; nec manifesti, dupli. 


Gai. iii. 

6. Furtum autem fit non solum 
cum quis intorcipiendi causa rem 
alienam amovet, sod general iter cum 
quis alienam rem invito domino con- 
trectat. Itaque, sive creditor pignore, 
sive is apiul quem*res deposita est, 
ea rc utatur, sive is qui rem utendam 
accepit, in alium usum earn transferat 
quam cnjus gratia ei data est, furtum 
committit: veluti, si quis argentum 
utendum acceperit quasi amicos ad 
coon am invitaturus, etid peregre seeum 
tulerit, nut si quis equum geslandi 
causa commodatum sibi longius ali- 
qno duxerit. Quod veteres scripse- 
runt de eo qui in aciem equum per- 
duxisset. 


Gai. iii. 195, 190 

7. Placuit tamen eos qui rebus 
commodatis aliter uterentur quam 
utendas aceeperint, ita furtum com- 
mittero si se intellignnt id invito 
domino facere, eumquo si intellexissit 
non permissurum, at si permissumm 
credant, extra crimen videri: optima 
sane distinctione, quia furtum sine 
atfectu furandi non committatur. 


Gat. iii. 197; 

8. Sed et si credat aliquis invito 
domino se rum commodntam sibi 
contrectare, domino autem volcnte id 
fiat, dicitur furtum non fieri. Unde 
illud quirsitum est, cum Titius ser- 
vum Mrevii sollicitaverit ut quasdam 
res domino subriperet et ad eum per- 
ferret, et semis id ad Mfpvimn per- 
tulerit; M.Tvius dum vult Titium in 


5. The penalty for manifest theft 
is quadruple the value of the thing 
stolen, -whether the thief be a slave 
or a freeman; that for theft not 
manifest is double. 

189,190. 

0. It is theft, not only when any 
ono takes away a thing belonging to 
another, in order to appropriate it, 
but generally when any one deals 
with the property of another contrary 
to the wishes of its owner. Thus, 
if the creditor uses the thing pledged 
or the depositary the thing deposited, 
or the usuary employs the thing for 
another purpose than that for which 
it is given, it is a theft; for example, 
if any one borrows plate on the pre¬ 
tence of intending to invito friends to 
supper, and then carfies it away with 
him to a distance, or if any one bor¬ 
rows a horse, as for a ride, and takes 
it much farther than suits such' a pur¬ 
pose, or, as we find supposed in the 
writings of the ancients, takes it into 
battle. 

; D. xlvii. 2. 54. 

7. A person, however, who borrows 
a thing, and applies it to a purpose 
other than that for which it was lent, 
only commits theft, if he knows that 
he is acting against the wishes of the 
owner, and that the owner, if he 
were informed, would not permit it; 
for if he really thinks the owner would 
permit it, ho does not commit a 
crime ; and this is a very proper dis¬ 
tinction, for there is no theft without 
the intention to commit theft. 

D. xli. 3. 37. 

8. And even if the borrower thinks 
he is applying the thing borrowed 
contrary to the wishes of the owner, 
yet if the owner as a matter of fact 
approves of the application, there is, 
it is said, no theft. Whence the 
following question arises; Titius has 
urged the slave. of Mrevius to steal 
from his master certain things, and 
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ipso delicto deprehendero, permiserit 
servo quasdam res ad eum perferre, 
utrum furti an servi corrupti judicio 
teneatur Titius, an neutro. Et cum 
nobis super hac dubitatione sugges- 
tum est, et antiquorum prudentium 
super hoc altercationes perspeximus, 
quibusdam neque furti nequo servi 
corrupti actionem prpestantibus, qui- 
busda.n furti tantummodo. Nos hu- 
jusmodi calliditati obviam euntes per 
nostram decisionem sanxiraus, non 
solum furti actionem, sed et servi 
corrupti contra eum dari. Licet enim 
is servus deterior a sollicitatore mi- 
nirae factus est, et ideo non con- 
currant regulne quin servi corrupti 
actionem introducerent, tamen con¬ 
silium corruptoris ad perniciem pro- 
bitatis servi introductum est: ut sit 
ei peenalis actio imposita, tamquam 
si re ipsa fuisset servus corruptus, ne 
ex hujusmodi irapunitate et in alium 
servum qui facile possit corrumpi, 
tale facinus a qtlibusdam perpetretur. 

Gai. iii. 198; 


to bring them to him; tho slave in¬ 
forms his master, who, wishing to 
seize Titius in the act, permits his 
slave to take certain things to Titius; 
is Titius liable to an action furti, or 
to one semi corrupti, or to neither? 
This doubtful question was sub¬ 
mitted to us, and we examined the 
conflicting opinions of the ancient 
jurists on the subject, some of whom 
thought Titius was liable to both these 
actions, while others thought he was 
only liable to the action of theft; and 
to prevent subtleties, we have decided 
that in this case both these actions 
may be brought. . For, although the 
slave has not been corrupted, and the 
case docs not seem therefore within 
the rules of the action servi corrupti, 
yet the intention to corrupt the slave 
is indisputable, and he is therefore to 
be punished exactly as if tho slave 
had been really corrupted, lest his 
impunity should incite others to act 
in the same criminal way towards a 
Blave moro easy to corrupt. 


C. vi. 2. 20. 

Was the slave corrupted ? No, he had given a signal proof 
of his fidelity. Was the thing stolen ? No, the owner had 
consented to its being taken. Thus had reasoned those who 
refused either action. Justinian avoids these subtleties, and 
decides that crimo shall at any rate be punished, and repara¬ 
tion be made for a wrongful act. 


9. Interdum etiam liberorum ho- 
minum furtum fit, veluti si quis libe¬ 
rorum nostrorAm qui in potestate 
nostra sit, subreptus fuerit. 


9. Sometimes there may he a theft 
of free persons, as, if one of our 
children in our power is carried away. 


Gai. iii. 199. 


Gaius adds, as an example, the case of a wife in rnanu being 
stolen. It was not the value of the person stolen which in such 
cases formed the measure of the penalty, for the value of a free 
person was inappreciable; hut it was. the loss occasioned by the 
theft to the person in whose power the subject of the theft was. 


10. Aliquando etiam sure rei furtum 
quisque committit, veluti si debitor 
rem quam creditori pignoris causa 
dedit, subtraxerit. 


10. A man may even commit a 
theft of his own property, as, if a 
debtor takes from a creditor a thing 
he has pledged to him. 


Gai. iii. 200. 
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11. Interdum furti tenetur qui ipse 
fur turn non fecit, qualis est cujus ope 
consilio furtum factum est. In quo 
nurnero est, qui tibi nummos excussit 
ut alius eos raperet, aut tibi obstitit 
ut alius rem tuam exciperot, aut oves 
tuas vel boves fugavit ut alius eas 
caperet; et hoc veteres scripserunt de. 
eo qui panno nibro fugavit armen- 
tura. Sed si quid eorum per lasci- 
viam, et non data opera ut furtum 
admitteretur, factum est, in factum 
actio dari debet. At ubi ope Micvii 
Titius furtum fecerit,.ambo furti to- 
nentur. Ope consilio ejus quoque 
furtum admitti videtur, qui scalas 
forte fenestris supposuit, aut ipsas 
fenestras vel ostium effregit ut alius 
furtum faceret; quive ferramenta ad 
effringendum, aut scalas ut fenestris 
supponerentur, commodaverit, sciens 
cujus grata commodaverit. Certe qui 
nullam opem ad furtum faciendum 
adhibuit, sed tantum consilium dedit 
atque bortatus est ad furtum facien¬ 
dum, non tenetur furti. 


11. A person may be liable to an 
action of theft, although he has not 
himself, committed a theft, as, for in¬ 
stance, a person who has lent his aid 
and planned the crime. Among such 
is one who makes your money fall 
from your hand that another may 
seize upon it; or has placed himself 
in your way that another may carry 
off something belonging to you; or 
has driven your sheep or oxen that 
another may make away with them, 
or, to take an instance given by the 
old lawyers, frightens a herd with a 
piece of scarlet cloth. But if such 
acts are only the fruit of reckless 
folly, with no design of assisting in 
the commission of a theft, the proper 
action is one in factum. But if Msevius 
assists Titius to commit a robbery, 
both are liable to an action of theft. 
A person, again, assists in a theft 
who places ladders under a window, 
or breaks a window or a door, that 
another may commit a theft; or who 
lends tools to break a door, or ladders 
to place under a window, knowing 
the purpose to which they are to he 
applied. But a person who does not 
actually assist, but only advises and 
urges the commission of a theft, is 
not liable to an action of theft. 


Gai. iii. 202; I). xlvii. 2 
12. Hi qui in parentium vel domi- 
nonim potestate sunt, si rem eis sub- 
ripiant, furtum quidem illis faciunt, 
et res in furtivam causam cadit, nec 
oh id ab ullo nsucapi potest ante- 
quam in domini potestatem reverta- 
tur: sed furti actio non nascitur, quia 
nec ex alia ulla causa potest inter eos 
actio nasci. Si vero ope consilio alte- 
rius furtum factum fuerit, quia utique 
furtum committitur, convenienter illo 
furti tenetur, quia verum est ope con¬ 
silio cjus furtum factum esse. 


I), xlvii. 2. 17; 

12. Furti autem actio ei competit 
cujus interest rem salvam esse, licet 


, 54. 4; D. xlvii. 2. 06. 

12. Those who are in the power 
of a parent or master, if they steal 
anything belonging to the person 
in whose power they are, commit a 
theft. The thing stolen, in such a 
case, is considered to he furtiva, and 
therefore no right in it can he ac¬ 
quired by usucapion before it has 
returned into the hands of the owner; 
hut no action of theft can be brought, 
because the relation of the parties is 
such, that no action whatever can 
arise between them. But if the theft 
has been committed by the assistance 
and advice of another, as a theft is 
actually committed, this person will 
be subject to the action of theft, as 
a theft is undoubtedly committed 
through his means. 

D. xlvii. 2. 30.1. 

13. An action of theft may he 
brought by any one who is interested 
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dominus non sit. Itaque nec domino in the safety of the thing, although 
aliter competit, quam si ejus intersit he is not the owner; and the pro- 
rem non perire. prietor, consequently, cannot bring 

this action unless he is interested in 
the thing not perishing. 

Gai. iii. 203. 

The right to bring the actio furti may belong to several 
persons at the same time. For instance, both tho owner and 
the usufructuary had sufficient interest in the thing to support 
an action. But mere interest in a thing was not sufficient un¬ 
less the thing had been delivered to, and was or had been in tho 
possession,of the plaintiff. A person, for instance, to whom a 
thing was due by stipulation could not bring an “ actio furti ” 
if the thing were stolen ; he could only compel the actual owner 
to allow him to bring an actio furti in the owner’s name. (D. 
xlvii. 2. 13.) 


14. Unde constat creditorem do 
pignore subrepto furti action o agere 
posse, etiamsi idoneum debitorem 
habeat, quia expedit ei pignori potius 
incumbere quam in personam agere : 
adeo quidem ut., quamvis ipso debitor 
earn rem subripuerit, nihilominus 
creditori competit actio furti. 


Gai. 

15. Item si fullo polienda curan- 
dave, aut sarcinator sarcienda vesti- 
menta merccde certa acceperit, eaque 
furto amiserit, ipse furti habet actio¬ 
nem, non dominus; quia dornini nihil 
interest earn rem non perisse, cum 
judicio locati a fullone aut sarcinatore 
rem suam persequi potest. Sod et 
borne fidei emptori subrepta re quam 
emerit, quamvis dominus non sit, 
omnimodo competit furti actio, quem- 
admodum et creditori. Fulloni vero 
et sarcinatori non aliter furti com- 
petere placuit, quam si solvendo sint, 
hoe est, si domino rei nestimationem 
solvere possint; nam si solvendo non 
sunt, tunc quia ab eis suum dominus 
conseqni non possit, ipsi domino furti 
competit actio, quia boo casu ipsius 
interest rem salvam esse. Idem est, 
etsi in partem solvendo sint fullo aut 
sarcinator. 


14. Hence, a creditor may bring 
this action if a tiling pledged to him 
is stolen, although liis debtor is sol¬ 
vent, because it may be more advan¬ 
tageous to him to rely upon his 
pledge than to bring an action 
against liis debtor personally; so 
much so, that although it is the 
debtor himself that has stolen the 
thing pledged, yet the creditor can 
bring an action of theft. 

iii. 204. 

15. So, too, if a fuller receives 
clothes to clean, or a tailor receives 
them to mend, for a certain fixed 
sum, and has them stolen from him, 
it is be and not the owner who is 
able to bring an action of theft, for 
the owner is not considered as in¬ 
terested in their safety, having an 
action locati , by which he may recover 
the thing stolen, against the fuller or 
tailor. But, if a thing bo stolen from 
a bona fide purchaser, he is entitled, 
like a creditor, to an action of theft, 
although ho is not the proprietor. 
But an action of theft is not main¬ 
tainable by the fuller or tailor, unless 
he be solvent, that is, unless he is 
able to pay the owner the value of 
the thing lost; for if the fuller or 
tailor is insolvent, then the owner, 
as he cannot recover anything from 
them, is allowed to bring an action 
of theft, as he has in this case an 
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interest in the safety of the thing. 
And it is the same although the 
fuller or tailor is partially solvent. 

. Gai. iii. 205 ; _D. xlvii. 2. 20. 1. 

The owner has no interest in recovering the penalty if he 
can get compensation from the person whose services ho has 
hired to the full amount of any loss he sustains by the theft; 
but ho would still be able to bring an action, i. e. a vindication 
an actio ad exhihendum, or a condictio, to get the thing itself, 
or its value, from the thief. 


10. Qua?. do fullone et sarcinatore 
diximus, eadem et ad eum cui com- 
iriodata res est, transferenda veteres 
exislimabant; nara, ut ille fullo mer- 
cedem accipicndo custodiam pra;stat, 
ita is quoque qui commodnm utendi 
percipit, similiter necesse habet cus¬ 
todiam prri'stare. Sed nostra pro- 
videntia etiam hoc in nostris dcci- 
sionibus emendavit ut in domini 
voluntate sit, sive commodati ac¬ 
tionem ad versus eum qui rem com- 
modatam accepit, movoro desiderat, 
sive furti adversus eum qui rem sub- 
ripuit, et alterutra earam electa do- 
minum non posse ex poonitentia ad 
alteram venire actionem. Sed si 
quidern furom elegeril, ilium qui rem 
utendam accepit, penitus liberari; sin 
autem commodator veniat adversus 
eum qui rem utendam accepit, ipsi 
quidom nullo modo competere posse 
adversus furem furti actionem, eum 
autem qui pro re commodata conveni- 
tur, posse adversus furem furti habere 
actionem: ita tamen, si dominus 
sciens rem esse subreptam ; adversus 
eum cui res commodata fuit., per- 
venit. Sin autem nescius, et dubi- 
tans rem non esse apud eum, com¬ 
modati actionem instituit, postea 
autem ro comperta voluit remittere 
quidern commodati actionem, ad furti 
autem pervenire, tunc licentia ei con- 
cedatur et adversus furem venire, 
nnllo obstaculo ei opponendo, quo- 
niam incertns congtitntus movit ad- 
versus cum qui rem utendam Accepit, 
commodati actionem, nisi domino ab 
eo satisfactum est. Tunc etenim 
omnimodo furem a domino quidern 
furti actiona liberari, suppositum 
autem esse ei qui pro rc sibi com- 


16. What we have SHicfof the fuller 
and tailor was applied by the ancients 
to tlie borrower. For as the fuller by 
accepting a sum for his labour makes 
himself answerable for the safe keep¬ 
ing of Jh e thing, so does a borrower 
by accepting tho use of the thing he 
borrows. But our wisdom has intro¬ 
duced in our decisions an improve¬ 
ment on this point, and the owner 
may now bring an action commochi/r 
against tho borrower, or of theft 
against the thief; but when once his 
choice is made, he cannot change his 
mind and have recourse to the other 
action. If lie elects to sue the thief, 
tho borrower is quite freed; if he 
elects to sue the borrower, he cannot 
bring an action of theft against the 
thief, but tho borrower may, that is, 
provided that the owner electa to sue 
the borrower, knowing that the thing 
has been stolen. If he is ignorant 
or uncertain of this, and therefore 
sues the borrower, and then sub¬ 
sequently learns the (rue state of the 
case, and wishes to have recourse to 
an action of theft, he will be per¬ 
mitted to sue the thief without any 
difficulty being thrown in his way, for 
it was in ignorance of the real fact 
that ho sued tho borrower; unless, 
indeed, his claim has been satisfied 
by the borrower, for then the thief is 
quite free from any action of theft on 
the part of the owner, but the bor¬ 
rower takes the place of the owner in 
tlio power of bringing this action. 
On the other hand, it is very evident 
that if the owner originally brings an 
action commodati., in Ignorance that 
the thing has been stolen, and sub¬ 
sequently learning this prefers to 

R K 
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modata domino satisfeclt; cum mani- proceed against the thief, the bor- 
festissimum est, etiamsi ab initio rower is thereby entirely freed, what- 
dominus actionem commodati insti- ever may be the issue of the suit 
tuit ignarus rem esse subreplam, against the thief; as, in the previous 
postea autem hoc ei cognito adversus case, the thief would be freed, whether 
furem Irausivit, omnimodo liberari the borrower was wholly or only par- 
cum qui rem commodatam accepit, tially able to satisfy the claim against 
quejncumquo causa' exitum dominus him. 
adversus furexn habuerit: eadem. de- 
flnitione obtinente, sive in partem 
sive in .solidum solvendo sit is qui 
rem commodatam accepit. 

Gai. iii. 20ti ; C. vi. 2. 22. 1, 2. 

17. Sed is apud quern res deposita 17. A depositary is not answerable 
est, custodiam non pr.estat; sed tan- for the safe keeping of the thing de- 
tum in eo ohnoxius est, si quid ipse posited, but is only answerable for 
dole inalo tecerit. Qua do cuusa, si wdful wrong; therefore, if the thing 
res ci subrepta fuerit, qui^ l'csti- is stolen fiom him, as lie is not 

tuendii? ejus rei nomine depositi non bound by the contract of deposit to 

tenetur, nec oh id ejus interest rem restoie it, and has no interest in its 

sal vain esse, furti agora non potest; safety, he cannot bring an aetion of 

sed furti actio domino competit. theft, hut it is tho owner alone who 

can bring this action. 

Gai. iii. 207. 

• 

We must, in all cases of theft, bear in mind that an actio 
furti might also he brought against any one who had “ ope 
cownho participated in the theft,‘and the whole amount of 
the penalty could be recovered separately against each thief and 
each person taking an indirect part in tho theft. (I), xlvii. 2. 
21. U.) 

is. In summa sciendum est quiosi- 18. It should be observed, that the 

turn esse an impubes, vein alien am question has been asked whether, if 

arnovendo, furtum facial? ha placet, a person under the ago of puberty 
quia lut’tum ex all'ectu consistit, ita takes away tho property of another, 
demuni obligari eo crimino impu- he commits a theft. The answer is, 
herein si proximus pubertati sit, ct that as it is tho intention that makes 

oh id intelligat so delinquorc. the theft, such a person is only bound 

by the obligation springing from the 
delict if he is near tho age of puberty, 
and consequently understands that 
he commits a crime. 

Gai. iii. 208. 

19. Furti actio, sive dupli sivo 19. The action of theft, whether 
quadrupli, tanturn ad pecnm perse- brought to recover double or quad- 
cutionem pertinet; nam ipsius rei ruple, has no other ohje.ct than the 
persecutionem extririsccuH hahet do- recovery of the penalty. For the 
minus, quam aut vindieamlo aut con- owner has also a means of recovering 
dicendo potest auferre. Sed vindi- the thing itself, either by a vindicutio 
catio quidem adversus possessorem or a condictio. The former may bo 
est, sive fur ipse possidet, sive alius brought against the possessor, whe- 
quilibef; condictio autem adversus thor tha thief or any one else; tho 
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furom ipsum heredemvo ejus, licet latter may be brought against the 
non possideat, competit. thief or the heir of the thief, although 

not in possession of the thing stolen. 

Gat. iv. 8; D. xlvii. 2. 54. 3. 

The thief and those who assisted him had to pay a penalty 
as a punishment for their wrong-doing; but something more 
remained for the thief himself to do; he had to restore the 
tiling stolen. The owner of the thing, therefore, who alono 
could insist on having the thing back, could compel its restora¬ 
tion by bringing against the thief, if he still had the thing in 
his possession, the action of vindicatio or that of ad exhi - 
hcndum, the actions by which particular things were generally 
recovered by their owners. But if the thief had not the thing 
any longer in his possession, it was useless to bring an action 
which could do no more than make him restore it. The owner 
was therefore allowed to bring a condictio (having in this case 
the especial name of “ condictio furtiva ”), by which he re¬ 
covered from the thief the value of the thing stolen, with interest 
for the time of its detention; and though it was a general rule 
(see Tit. 0. 14) that, whore a person could bring a vindicatio, 
lie should not be allowed to bring a condictio, i. e. where ho 
could recover the thing itself, he should not be allowed, at his 
option, to recover its value instead; yet, “ in odium •furum" 
this was allowed against a thief, and the plaintiff might select 
which action he pleased. (See Tit. 0. 14.) f 

This action might be brought against the heirs of the thief, 
whereas the actio furli , which inflicted a punishment for a 
personal wrongful act, could only be brought against the thief 
himself. Every action again'st a thief or those who assisted 
him might be brought by the heirs of any one entitled to bring 
it. (See Tit. 12.) 


Tit. II. DE BONIS VI RAPTIS. 


Qui res alienas rapit, tenctur qui- 
dem etiam furti: quis enim magis 
alien am rem invito domino oon- 
tractat, quam qui vi rapit? Ideoque 
recto dictum est, cum improlmm fu- 
vcm esse; sod tamen propriam ac¬ 
tionem ejus delicti nomine prictor 
introduxit, quin appellatur vi bouo- 
rum raptornm, et est intra annum 
quadrupli, post annum simpli. Quin 
actio utilis est, otiam si quis uuam 
rem licet minimam rapuerit. Quad- 


A person who takes a thing be¬ 
longing to another by force is liable 
to an action of tlieft, for who can be 
said to take the property of another 
more against his will than he who 
takes it by force ? And he is there¬ 
fore rightly said to bo an improbus 
fur. The pnetcr, however, has intro¬ 
duced a peculiar action in this case, 
called vi bonorum rapu.vmn; by which, 
if brought within a year after the 
robbery, quadruple the value of 
K K 2 
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ruplura autcm non totum poena cst, the thing taken may be recovered; 
et extra pteimrn rci persecutio, sicut but if brought after the expiration 
in actione furti manifesti diximus: of a year, then the single value only 
sed in quadruple inest et rei perse- can be recovered. This action may 
cutio, ut pom a tripli sit, sive coinpre- be brought even against a person who 
hendatur raptor in ipso delicto, sive has only taken by force a single 
non: ridiculum est enim levioris con- thing, and one of the most trifling 
ditionis esse eum qni vi rapit, quam value. But this quadruple of the 
qui clam amovet. value is not altogether a penalty, as 

in the action of fiirtum mamftstum ; 
for the thing itself is included, so 
that, strictly, the penalty is only of 
three times the value.’ And it is the 
same, whether the i-obber was, or 
was not taken in the actual commis¬ 
sion of the crime. For it would be 
ridiculous that a person, who uses 
force, should be in a better condition, 
than ho who secretly commits a 
theft. 

Oai. iv. 8. 

The edict, of the proctor, introducing this action, ran as 
follows: Si cui dolo main, hominibus coaclis, damni quid 
factum esse dicetur, sive cujus bona rapta esse dieentur: in 
eum, qui id fecisse dicitur judicium dabo. (3). xlvii. 8. 2.) 

It wa§ necessary that the act of violence should be committed 
with evil intent ( dolo malo). If, for instance, a publican us 
carried *41 a flock of sheep, thinking that some offence had keen 
committed against the lex vectit/alis, although he was mistaken, 
this action could not be brought against him. (D. xlvii. 8. 2. 20.) 
Even if the thief was alone, or one thing, however small, were 
carried off, yet the action might be brought, although tho words 
hominibus coactis and bona rapta occur in the.edict. It, like 
the action of theft, could only be brought if tho thing or things 
taken were moveables. (C. ix. 33. 1.) 

The text explains how the amount recovered under it differed 
from that recovered under an actio furti. Under the actio vi 
bonorvm raptnrum the thing itself was recovered, or its value 
if the thief no longer had it in his possession, and also three 
times tho estimated value of tho thing itself; while the actio 
furti was only penal. (See paragr. 19 of last Title.) 

The plaintiff might, if he pleased, bring the actio furti 
instead; and he might also bring this action after the ex¬ 
piration of a year prevented his bringing that “ vi bonorum 
raptorum .” 

This action united in its effects the vindicatio or co?idictio, 
and also the recovery of a penalty. As it was partly penal, it 
could not be brought against the heirs of the thief. (D. xlvii. 
8. 2. 27.) 
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1. Quia tamen ita competit hnec 
uctio, si dolo raalo quisque rapuerit, 
qui aliquo crroro inductus suam rem 
esse cxistimans et imprudens juris 
eo animo rapuit, quasi domino liceat 
etiam per vim rem suam auferre a 
possos&oribus, absolvi debet: cui 
scilicet conveniens est, nec furti 
teneri eum qui eodem hoc animo 
rapuit. Sed ne, duin talia excogi- 
teutur, invenintur via per quam rap- 
tores iuipunc suam exerceunt avari- 
tiatn, melius divalibus constitutioni- 
bus pro hac parte prospectum est, 
ut nemini liceat vi rapero rem nio- 
bilem vel se rnoventem, licet suam 
oumdein rem exislimet: sed si quis 
contra staLutu fecerit, rei quidem suie 
domimo cadere ; sin autcm aliena sit, 
post restitutionem cjus etiam nstima- 
tionem ejusdem rei pvsvstarc. Quod 
non solum in mobilibus rebus qua; 
rapi possunt, constitutioues obtmeio 
consuerunt, sed etiam in invasion ibus 
quin circa res soli fiunt, ut ex liac 
causa omni rapiua homines absti- 
neant. 


I). xlvii. 8. ;2. ] 

‘2. Sane in bac aclione non utique 
expectatur reni in bonis actoris esse; 
nam sive in bonis sit sive non sit, 
si tamon ex bonis sit, locum lin:c 
actio habcbit: quare sive loeata, sivo 
coimnodata, sive pignorata, sive etiam 
deposita sit apud Titium sic ut in- 
tersit ejus cam rem non auferri, 
veluti si in re deposita culpam quoque 
promisit., sive bona fide possideat, 
sive usumfructum in ea quis habeat, 
vel quod aliud jus ut intersit cjus 
non rapi, diccndum est competere ei 
banc actionem, ut non dominium ac- 
oipiat, sed illud solum quod ex bonis 
ejus qui rapinam passus est, id est, 
quod ex substantia ejus ablatum esse 
proponatur. Et gcneraliter diccndum 
est, ox quibus causis furti actio com- * 
petit in re clam facta, ex iisdem 
causis oumes habere hauc actionem. 


1. As, however, this action can 
only be brought against a person 
who robs with the intent of commit¬ 
ting a wilful wrong, if any one takes 
by force a thing, thinking himself, by 
a mistake, to be the owner, and, in 
ignorance of the law, believing it per¬ 
mitted to an owner to take away, even 
by force, a thing belonging to himself 
from persons in whose possesion it is, 
he ought to he held discharged of this 
action, nor in such a case would he 
he liable to an action of theft. But 
lest robbers, under the cover of such 
an excuse, should find means of gra¬ 
tifying their avarice with impunity, 
the imperial constitutions have made 
a wise alteration, by providing that no 
one may carry oil’ by force a thing 
that is moveable, or moves itself, al¬ 
though he thinks himself the owner. 
If any one acts contrary to these con¬ 
stitutions, he is, if the thing is his 
to cease to ho owner of it; if it is 
not, he is not only to restoro the 
thing taken, hut also to pay its value. 
The constitutions have declared these 
rules applicable, not only in the case 
of movealiles of a nature to be earned 
oir by force, but also to the forcible 
entries made upon immoveables, in 
order that every kind of violent rob¬ 
bery may be prevented. 

8 ; C. viii. 4. 7. 

‘2. In this action it is not necessary 
that the thing should have been part 
ot the goods of the plaintiff; for whe¬ 
ther it has been part of his goods or 
not, yet if it has been taken from 
among his goods, the action may be 
brought. Consequently, if any tiling 
has been let, lent, or given in pledge 
to Titius, or deposited with him, so 
^liat he has an interest in its not being 
taken away by force, as, for instance, 
he has engaged to bo answerable for 
even any fault committed respecting 
it; or if he possesses it bona fide, or 
has the usufruct of it, or has any other 
legal interest in its not being taken 
away by force, this action may be 
brought, not to give him the owner¬ 
ship in the thing, but merely to 
restore him what he bus lost by the 
thing being talien aw a.' from out of 
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his goods, that is, from out of his 
property. And generally, we may 
say, that the same causes which would 
give rise to an action of theft, if the 
theft is committed secretly, will give 
rise to this action, if it is committed 
with force. 

D. xlvii. 8. 3. 33-34. 

In order to make the punishment of an open and flagrant 
violation of law moro severe than that of a secret theft, the 
very slightest interest in the thing taken was sufficient to enable 
a plaintiff to bring the action ri bonorum raplorum. Eor 
instance, a mere depositary could bring it, although his interest 
was not great enough to permit of his bringing an actio farti. 


Tit. III. DE LEGE AQUILIA. 


The action dnmui injur'ue is esta¬ 
blished by the lex Aqmliu, of which 
the first head provides, that if any 
one shall have wrongfully killed n 
slave, or a four-footed boast, being 
one of those reekor^l among cuttle, 
belonging to another, he shall lie 
condemned to pay the owner the 
greatest value winch the thing has 
possessed at any time within a year 
previously. 

Gai. iii. 310. 

The lex Aquilia was, as Ulpian informs us (D. ix. 2. 1), a 
plebiscitum made on the proposition of the tribune Aquilius. 
It made an alteration in all the previous laws, including those 
of the Twelve Tables, which had treated of damage wrongfully 
done (de damno injuria). Theophilus says it was passed sit 
the time of the secession of the plehs, meaning, probably, that, 
to the Janiculum, in the year 4GB A.u.c. (Paraphrase on 
paragr. 15.) 

A fragment of Gaius in tho Digest (D. ix. 2. 2) contsiins 
the terms of this first head of the lex Aquilia: “ Qui servant 
servamve alienum alienamvc quadrupedeni vel pecudam in¬ 
juria occiderit , quanti id in eo anno plurimi fuerit, tantum 
t£8 dare domino danmatus as to." 

1. Quod autem non pra cise do 1. As tho law does not speak gene- 
quadrupedte, sed de ea tantum qua* rally of four-footed boasts, but only 
pecudum numero est, cavetur, eo per- of those which are reckoned among 
tmet ut neque de feris bestiis neque cattle, we may consider its provisions 


Ilamni injurhn actio constitnitur 
per legem Aquiliam: cujus primo 
eapite caiitum est ut si quis alienum 
liomincm, alienamve quadrupedeni 
qua* pecuclum numero sit, injuria 
occiderit, quanti ea res in eo anno 
plurimi fuerit, tantum domino dare 
damnetur. 
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de canibus cautum esse Intelliganms, 
sed de iis tantum qua; proprie pasei 
dicun tur, quales sunt equi, muli, 
asini, ovea, boves, eaprtc. De suibus 
quoque, idem placuit; nam et sues 
pecudum appellations continentur, 
quia et hi gregalim pascuntur. Sio 
denique et Homerus in Odyssea ait, 
sieut ^Elius Marcianus in suis Insti- 
tutionibus refert:— 

A> jfts rovye avecrai iraprjtievov ' al 
vepovrai 

Hap KdpaKos irtTprj , err* rfj Kprjvjj 
’A pfQovcrfl. 

D. xi, 2. 2. 2 ; 

The passage is from Od. J3. 


as not applying to dogs or wild ani¬ 
mals, but only to animals which may 
be properly said to feed in herds, as 
horses, mules, asses, sheep, oxen, 
goats, and also swine, for they aro 
included in the term cattle, for they 
feed in herds. Thus Homer says, as 
yElius Martianus quotes in his Insti¬ 
tutes,— 

“ You will find him seated by his 
swine, and they aro feeding by the 
rock of Corax, near the spring Are- 
thusa.” 

D. xxxii. 05. 4. 

407. 


2. Injuria autem occidere intelligi- 2. To kill wrongfully is to kill 
tur, qui nullo jure occidit. Jlaque without any right; consequently, a 
latronem qui occidit, non tenelur, person who kills n thief is not liable 
utiquc si aliter pcriculum cifugerc to this action, that is, if he could hot 
non potest. otherwise avoid the danger with which 

he was threatened. 

D. ix. 2. 5, pr. and 1. 

It was not necessary to consider tlie intent with which the 
damage was done. Was it done “ nullo jure ? ” if so, the lex 
Aquilia applied. 


8. Ac ne is quide.m hao lege tone- 8. Nor is a person made liable by 
tur, qui casu occidit, si modo culpa this law, who has killed by accident, 
ejus nulla inveniatur; nam alioquin provided there is no fault on his part, 
non minus quam ex dolo ex culpa for this law punishes fault as well as 
quisque hac lege teuotur, wilful wrong-doing. 

Gai. iii. 202. 211. 


4. Itaque si quis dum jaculis ludit 
vel exercitatur, transeuntem servum 
tuum trajecerit, distinguitur: nam si 
id a militQ in campo eove ubi soli- 
tum est exercitari, admissum est, 
nulla culpa ejus intelligitur; si alius 
tale quid adraisit, culpie reus est. 
Idftm juris est de milite, si in ulio 
loco quam qui exercilandis militibus 
destinatus est, id ndmisit. 

D. ix. 

5. Item si putator, ex arbore de- 
jecto ramo, servum tuum transeuntem 


4. Consequently, if any one playing 
or practising with a javelin, pierces 
with it your slave as he goes by, there 
is a distinction made ; if the accident 
befalls a soldier while in the camp, 
or other place appropriated to mili¬ 
tary exercises, tlieie is no fault in the 
soldier, but there would be in any one 
else besides a soldier, and the soldier 
himself would be in fault if he in¬ 
flicted such an injury in any other 
place than ono appropriated to mili¬ 
tary exorcises. 

2. 0. 4. 

ti. If, again, any one, in pruning a 
tree, by letting a bougl fall, kills your 
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Occident: si prope viam publicam aut 
viciinilem id factum est, nequo pru- 
clamavit ut casus evitari possit, culpa* 
reus cst; si prociamavit, nec ille cu- 
ravit cavcre, extra culpam est putator. 
vEquo extra culpam esse intelligitur, 
si seorsum a via forte vel in medio 
fundo cu'debat, licet non prociamavit; 
quia in eo loco nulli extraneo jus 
fuerat versandi. • 


D. ix. 

C. IVioteren si medicus qui servum 
tuum secuit, dereliquerit curationem, 
atquo ob id mortuus fuerit servus, 
culpte reus est. 

1). h 

7. Imperitia quoque culpa; adnu- 
meratur: veluli si medicus ideo ser- 
viuri tuum Occident, quod eum male 
secueril, aut perperam ei medicamen- 
tum dederit. 

D. ix. 2. 7, 8; D. ix 

8. Impetu quoque mularum, quus 
jiiulio propter imperitiam retinere 
non iiotuerit, si servus tuus ojipressus 
fuerit, culpie reus est mulio; sed et si 
propter infirmitatem eas retinere non 
potuerit, cum alius firmior retinere 
potuisset, a'que culpa: tenetur. Ea- 
dem placuerunt de eo quoque qui, 
cum equo veheretur, irnpetum ejus 
aut propter infirmitatem aut propter 
imperitiam suam retinere non po¬ 
tuerit. 

D. ix. 

9. His autem verbis legis, quanti 
in eo anno plurimi fuerit, ilia sen- 
teutia exprimif.ur, ut si quis hominem 
tuum qui hodie claudus aut mancus 
aut luscus erit, Occident, qui in eo 
anno integer et pretiosus fuerit, non 
tanti teneatur quanti hodie erit, sed 
quanti in eo anno plurimi fuerit. 
Qua ratione creditum est pocnalem 
esse hujus legis actionem, quia non 
solum tanti quisque obligatur quan¬ 
tum. damni dederit, sed aliquando 
longe pluris : ideoque constat in here- 
dein earn actionem non transire, qua; 


slave who is passing, and this takes 
place near a public way, or a way be¬ 
longing to a neighbour, and he hus 
not cried out to make persons take 
care, he is in fault; but if he called 
out, and the passer-by would not take 
care, he is not to blame. He is also 
equally free from blame if ho was 
cutting far from any public way, or in 
the middle of a field, even though he 
lias not called out, for by such a 
place no stranger has a right to pass. 

2. 31. 

C. So, again, a physician who has 
performed an operation on your slave, 
and then neglected to attend to Ins 
cure, so that the slave dies, is guilty 
of u fault. 


7. Unskilfulness is also a fault, as, 
if a physician kills your slave by un¬ 
skilfully performing an operation on 
him, or by giving him wrong medi¬ 
cines. 

. 2. 8; D. 1. 17. 132. 

8. So, too, if a muleteer, through 
his want of skill, cannot manage his 
mules, and runs over your slave, he 
is guilty of a fault. As, also, ho 
would be if he could not hold them 
in on account of his weakness, pro¬ 
vided that a stronger man could have 
held them in. The samo decisions 
apply to an unskilful or infirm horse¬ 
man, unable to manage his horse. 


2 . 8 . 1 . 

9. The words above quoted, “ tho 
greatest value the tiling has'possessed 
at any time within a year previously," 
mean that if your slave is killed, 
being at the time of his do&th lame, 
maimed, or one-eyed, but having 
been within a year quite sound and 
of considerable value, the person who 
kills him is bound to pay, not his 
actual value, but the greatest value 
he ever possessed within the year. 
Hence, this action may be said to be 
penal, as a person is bound under it 
not only for the damage he has done, 
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transitura fuigset, si ultra damnum but for much more; and, therefore, 
numquam lis icstimaretur. the action does not pass against his 

heir, as it would have done if the 
condemnation had not exceeded the 
amount of the actual damage. 

Gai. iii. 214 ; D. ix. 2. 23. 3. 8. 


10. Illud non ex verbis legis, sod 
ex interpretatione placuit, non solum 
perempti corporis aistimationem ha¬ 
bendum esse, secundum ea qua 1 , dixi- 
mus, sed eo amplius quidquid prreterea 
perempto eo rorpore darani nobis 
allntum fuerit: vcluti si servum tuum 
heredem ab aliquo iristitutum an tea 
quis occidcrit, quarn jussu tuo adirct, 
nam hercditatis quoque amissaj ra- 
tioncm esse habendum Constat. Item 
si ex pari mularum unam, vel ex 
quadriga equorum unum occidcrit, vel 
ex conucdis unus servns occisus fuerit, 
non solum occisi fit wstimatio; sed eo 
amplius id quoque computatur, quanti 
depretiati sunt qui supersunt. 


Gai. iii. 213; 

11. Liberum autem cst ei cujus 
sorvus occisus fuerit, et judicio pri¬ 
vate legis Aquilia; damnum persequi, 
et capitalis criminis eum reiun faccre. 


10. It has been decided, not by 
virtue of the actual wording of the 
law, but by interpretation, that not 
only is the value of the thing perish¬ 
ing to be estimated as we have said, 
but also the loss which in any way 
we incur by its perishing; as, for in¬ 
stance, if your slave having been 
instituted heir by some one is killed 
before he enters at your eommand on 
the inheritance, the loss of the in¬ 
heritance should be taken account of. 
So, too, if one of a pair of mules, or 
of a set of four horses, or ono slave 
of a band of comedians, is killed, 
account is to be taken not only of 
the value of the thing killed, but also 
of the diminished value of what re¬ 
mains. 

D. ix. 2. 22. 1. 

11. The master of a slave who is 
killed may bring a private action for 
the damages given by the lex Aquilia, 
and also bring a capital action against 
the murderer. 


Gai, iii. 213. 


A crimen capitate was one which affected the cajrnt of the 
condemned. The lex Cornelia (D. ix. 2. 23. 9 ; sec also Title 
18. 5, of this Book) gave the master the power to bring a 
criminal accusation against the murderer. The Code (iii. 35. 
3) contains a rescript of the Emperor Gordian, stating it as 
undoubted law that a criminal accusation did not prevent a 
master also bringing a private action under the lex Aquilia. 


12. Oaput secundum legis Aquilise 13. The second head of the lex 
in usu non est. Aquilia is not now in use. 

Gat. iii. 215; D. ix. 2. 27. 4. 

Wo learn from Gaius (Gai. iii. 215) that the second head of 
the lex Aquilia gave an action for the full value of the injury 
sustained to a stipulator, whose claim was extinguished by an 
adstipulator releasing the debtor by acceptilation. (See Bk. iii. 
Tit. 29.) The stipulator might also bring an actio mandati 
against the adstipulator, if he preferred doing s» ,* but, as wo 
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see from Title 10 of this Book (paragr. 1), proceeding under 
the lex Aquilia gave the plaintiff the advantage of having 
the amount he recovered increased if the defendant denied 
his liability. 


18. Capite tertio da omni cetero 
damno cavetur. Itaque si quis servum, 
vel earn quadrnpedem qua) pecudum 
nuiuero eat, vulneraverit, sive earn 
quadrupedem qua; pecudutn numero 
non est, veluti canem aut fcram 
bestiam vulneraverit aut Occident, hoc 
capite actio constituitur. In ceteris 
quoque omnibus animalibus, item in 
omnibus rebus quio anima carent, 
damnum injuria datum hac parte 
vindicatur: si quid enim ustum aut 
ruptum aut fractum fucrit, actio ex 
hoc capite constituitur, quamquam 
poterat sola rupti appcllatio in omncs 
istas causas sufficere; ruptum enim 
intelligitur, quod quoquo modo cor- 
ruptum est. Unde non solum l’racta 
aut usta, sed etiam scissa et collisa et 
effusa, et quoquo raodo perempta atque 
deteriora facta, hoc vcrbo continuntur: 
denique responsum est, si quis in 
alienum vinum aut oleum id immiserit 
quo naturalis bonitas vini aut olei 
corrumperetur, ex hao parte legis 
cum teneri. 


13. The third head provides for 
every kind of damage ; and, therefore, 
if a slave is wounded or killed, or a 
four-footed beast, whether of thoso 
reckoned among cattle or not, as a 
dog or wild beast, an action may bo 
brought under tlio third head. Com¬ 
pensation may also be obtained under 
it for all wrongful injury to animals or 
inanimate things, and in fact, for any¬ 
thing burnt, broken, or fractured, 
although the word broken (ruptum) 
would have sufficed for all these cases; 
for a thing is ruptum which is in any 
way spoilt (corruptum), SO that not 
only tilings fractuied or burnt, but 
also things cut, bruised, spilt, or in 
any way destroyed or deteriorated, 
may bo said to be ruptn. It 1ms also 
been decided, that any one who mixes 
anything with the oil or wmc of 
another, so as to spoil tho goodness of 
the wine or oil, is liable under this 
head of the lex Aquilia, 


CJat. iii. 217 ; I). ix. 2. 27. 15. 

The terms of this third bend of the Aquilian law arc given 
by Ulpian (D. ix. 2. 27. 5) : “ Caterarum rerum, prater 
hominem et pecudem occisos, si quis alteri damnum far it, 
quod usserit, freyerit, ruperit injuria q it anti ea res erit in 
diebus triginta proximis, tantum as domino dare damnas 
esto." 


14. Illud palam est, sicut ox primo 
capite ita deraum quisquo tenetur si 
dolo aut culpa ejus homo aut quad- 
rupes occisus occisave fuerit., ita ex 
hoc capite do dolo aut culpa do cetero 
damno quemque teneri. Hoc tamen 
capite, non quanli in eo anno, sed 
qnanti in diebus triginta proximis res 
fuerit, obligator is qui damnum de- 
derit. 


14. It is evident that, as a person 
is liable under the first head, if by 
wilful injury or by his fault ho kills 
a slave or a four-footed beast, so by 
this head, a person is liable for every 
other damage, if there is wrongful 
injury or fault in what he does. Hut 
in this case, the offender is bound to 
pay the greatest value the thing has 
possessed, not within tho year next 
preceding, but the thirty days next 
preceding. 


Oai. iii. 218 ; I), ix. 2. 80. 3. 



LIB. TV. TIT. III. 


607 


15. Ao ne plurimi quidem verbum 15. Even the word plurimi, i.e. of 
adjicitur; sed Sabino recte placuit, the greatest value, is not expressed 
perinde h alien dam opstimationem ao in this case. But Sabinus was rightly 
si etiam hac parte plurimi verbum of opinion, that the estimation ought 
adjectum fuisset: nam plebem Pto- to be made as if this word were in 
manam qum Aquilio iribuno rogante the law, since it must have been that 
hanc legem tulit, contentam fuisse the plebeians, who were the authors 
quod prima parte eo verbo usa est. of this law on the motion of the 

tribune Aquilius, thought it sufficient 
to have used the word in the first 
head of the law. 

Gai. iii. 218; D. ix. 2. 1. 1. 

10. Ceterum plaeuit ita demuui di- 10. But the direct action under this 
rcctam ex hac lego actionem esse, si law can only be brought if any one 
quis praxiipue corpore suo damnum has, with his own body, done damage, 
dederit. Ideoque in eum qui alio and consequently vtiles actioncs are 
inodo damnum dederit, utiles ac- given against the person who does 
tiones dan solent, veluti si quis- damage in any other way, as, for 
liominem alienum aut pecus ita in- instance, against one who shuts up a 
cluscrit ut fame necaretur, aut ju- slave or a boast, so as to produce 
znentum tarn vehementor egerit ut death by hunger: who drives a horse 
rumperetur, aut pecus in tantnm so fast as to knock him to pieces, or 
exagitaverit ut privcipitaretur, aut si drives cattle over a precipice, or per- 
quis alieno servo persuaserit ut in suades another man’s slave to climb 
arborem aseemleiet vol in puteum a tree, or go down into a well, and 
descenderot, et is ascetidendo vel the slave in climbing or descending 
descendendo aut mortuus aut aliqua is killed or maimed, then a uti/is 
corporis parte hvsus fuerit, utilis actio actio is given against him. But if 
in eum datur. Sed si quis alienum any one has flung the slave of an- 
servum aut de pontc aut de ripa in other from a bridge or a bank into a 
flumen dejecerit, et is sulTocatus fuc- river, and the slave is drowned, then, 
rit, eo quod projocit corpore suo dam- as ho has actually flung him down, 
num dedisse non diflicultcr intelligi there can be no difficulty in deciding 
poterit, ideoque ipsa lege Aquilia that ho has caused the damage with 
tenetur. Sed si non corpore dam- his own body, and consequently he is 
num datum, neque corpus lssmn directly liable under the lex Aquilia. 
fuerit, sed ulio nioilo damnum alicui But if no damage has been done 
contigerit, cum non suflicit neque by the body, nor to the body, but 
direeta neque utilis Aquilia, placnit damage has been done in some other 
eum qui olmoxius fuerit, in factum way, the actio di recta and the actio 
actione tenori: veluti si quis mise- utilis are both inapplicable, and an 
ricordia ductus alienum servurn coin- actio in factum is given against the 
peditum solverit, ut fugcret. wrong-doer; for instance, if any one 

through compassion has loosed the 
/otters of a slave, to enable him to 
• escape. 

Gai. iii. 21!); 1). ix. 2. 38. 1; D. iv. 3. 7. 7. 

If the injury were done, to use the language of the jurists, 
corpore corjtori, that is, with direct bodily force, to the body 
of a slave or beast, the actio (leyis) Aquilia ? had place. If 
it were done corjtori, hut indirectly and not cor [tore, the actio 
utilis Aquilia? had place. If it were done neither to the body, 
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nor yet with direct bodily force, the actio must bo brought in 
/actum, that is, on the particular circumstances of the case. 

The directa actio Aquilix could only be brought by the 
owner; the utilis might be brought by the possessor, usufruc¬ 
tuary, and others having an interest^ less than that of owner¬ 
ship. 

As the action under the lex Aquilia was penal, the whole 
sum recoverable against one could be recovered separately 
against each or more than one offender. 

If the defendant denied his liability, the lex Aquilia inflicted 
a double penalty, adversus in/iciantem in dunluni actio cst. 
(D. ix. 2. 2. 1.) 

It might very often happen that the person injured could also 
bring an action arising from a contract against the doer of the 
injury, as, for instance, an actio pro socio, mandati, depoxiti, 
if the person who did the injury were a partner, a mandatary, 
or depositary of thg person to whom the injury was done. In 
such a case he could either bring the action on the contract, 
or proceed under the lex Aquilia. He could not do both, but 
if he brought the action on the contract, and then found that 
if he had proceeded under the lex Aquilia he would have re¬ 
covered a larger sum, he was allowed to bring an action under 
the lex Aquilia to recover the surplus. (1). ix. 2. 7. 8; D. 
xliv. 7. 34. 2.) 

The subject of damnum is hardly noticed in the Institutes 
except in connection with the lex Aquilia. (See Bk. iii. Tit. 
18. 2.) By damnum is meant the diminution of a man's 
property, and it is treated of in the Digest according as it is 
factum, that is already done, or infection, that is appre¬ 
hended (D. xxxix. 2). Damnum factum, more usually 
termed simply damnum, might arise from a mere accident, or 
from the free will of another. If it arose in the latter way, it 
might have arisen in the exercise of a right enjoyed by the 
person causing it, and then no reparation had to bo made for 
causing it, non videtur vim faccrc qui jure suo utitur (D. L. 
17.155); or it might have been done wrongfully, damnum in¬ 
juria datum, and then the person injured was entitled to com¬ 
pensation according to the rates provided by the lex Aquilia, 
if the damage came within the scope of the law; if* it did 
not, then an actio in factum was given (D. ix. 2. 33. 1), and 
compensation was made at rates differing according to the 
degree of wrong. If there had been dolus or culpa lata, the 
compensation was regulated by the value peculiar to the per¬ 
son injured: if the degree of culpa had been less, tho com¬ 
mon value was the measure of the compensation. In cases of 
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damnum in fee turn, the owner of the property threatened could 
call on the owner of the property from whioh danger was ap¬ 
prehended to give security against any loss which might thus 
arise. (D. xxx. 12. 2. 5. 1.) 


Tit. IV. DE INJURIIS. 

Generaliter injuria dicitur, omne Injuria, in its general sense, signi- 
quod non jure fit: specialiter, alias fies every action contrary to law; in 
contuniclia qua> a contemnendo dicta a special sense, it means, sometimes, 
est, quam Grmci v ftp tv appellant; the samo as contumclia ( outrage), 
alias culpa, quam Grneci a8tKrjp.a which is derived from eonlcmnerc , the 
dicunt, sicut in lege Aquilia damnum Greek vftpts ; sometimes the same as 
injuria' acciphur; alias iniquitas et ad pa (faul^ in Greek ddtKqp.a, as in 
injustitia, quam Gneci d&ttciav vocant. tho hx Aquilia, which speaks of 
Cum enini prn-tor vel judex non jure damage done injuria; sometimes it 
contra quern pronuntiat, injuriam ac- has the senso of iniquity, injustice, or 
cepisse dicitur. in Greek a8ma : for a person against 

whom the prietor or judge pronounces 
. an unjust sentence, is said to have 

•received an injuria. 

D. xlvii, 10. 1. 

Injuria , then, is used in three senses—1, a wrongful act, an 
act done nullo jure; 2, the fault committed by a judge who 
gives judgment not according to jus ; 8, an outrage or affront. 

1. Tnjuria autem committitur, non l. An injury is committed not tmly 

solum cmn quis pugno, puta, aut fus- by striking with the fist, or striking 
tibns casus vel etiam verboratus erit, with clubs or the lash, but also by 
sed ct si cui convicium factum fuerit; shouting till a crowd gathers round 
sive cujus bona quasi debitoris, qui any one; by taking possession of any 
nihil deberet, possessa fuerint ab eo one’s goods, pretending that he is 
qui intelligebat nihil cum sibi debere; debtor to the inllicter of tho injury, 
vel si quis ad infamiam.alicujus libel- who knows he has no claim on him ; 
lum aut carmen scripserit., composue- by writing, composing, publishing a 
rit, ediderit, dolove malo fecerit quo libel or defamatory verses against 
quid comm fieret; sive quis matrem- any one, or by maliciously contriving 
familias aut prfetextatum prnctexta- that another does any of these things; 
tarnvc adsectatus fuerit, sive cujus by following after an honest woman, 
pudicitia attentata esse dicetur, et do- or a young boy or girl; by attempting 
nique aliis plurihus modis admitti the chastity of any one; and, in short, 
injuriam manifestum est. by numberless other acts. 

Gai. iii. 220. 

Convicium. Ulpi#n gives (D. xlvii. 10. 15. 4) the following 
derivation of the word : —“ Convicium autem dicitur vel a 
concitatione vel a conveniu, hoc est, a, collatione vocum, quum 
enim in unum complurcs voces conferuntur, convicium appel- 
latur , quasi convocium," any proceeding which publicly in- 
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suits or annoys another, as gathering a crowd round a man’s 
house, or shouting out scandal respecting another to a mob. 

Matremfamilias , i. e. every married woman of honest cha¬ 
racter. 

P rxtextatam, am , i. e. still wearing the preetexta, which 
was put off at the age of puberty. 

*Adsectatus fuerit. Ulpian says (D. xlvii. 10. 15. 22), 
“ Adscctatur qui tacit us frequenter sequitur, ass id u a cnim 
frequenlia quasi, pnebet nonnulfam infamiam." 

Pudicilia attenta/a. Paul says (1). xlvii. 10. 10), “ Attcn- 
taripudicilia dicitur cum id agiiur, ut expudico impudicus 
fiat” 


9. A man may receive an injury, 
not only in his own person, hut in 
tlmt. of lu-. children m liis power, ancl 
even in that of liis wife, according to 
llie opinion ilwit has prevailed. If, 
therefore, you inline a daughter in 
the power of her father, and married 
to Titihs, the action for the injury 
may he hi might, not only in the naino 
of the daughter herself, but also in 
that of the father or the husband. 
But, if a husband has sustained an 
injury, the wife cannot bring the actio 
injuriunnn , for the husband is the 
protector of the wife, not the wife of 
the husband. The father-in-law may 
also bring this action in the name of 
his (laughter-in-law, if her husband 
is in liis power. 

Git. iii. 921 ; 1). xlvii. 10. 2; 1). xlvii. 10. 1. 3. 

f 

Each person injured could bring an action. Take, for in¬ 
stance, the case of a married woman. She, her husband, her 
own father, and her husband’s, have caeli an action, supposing 
Loth she and her husband are in potestate. Jiut a person in 
potentate, though ho had an action, could not bring it himself, 
except in certain cases, as in the absence of the paterfamilias. 
The paterfamilias would bring the action, and could sue cither 
in his son’s name, or his own. The amount recovered in the 
respective actions differed according to the dignity of the per¬ 
son bringing it. It might happen, for instance, that the son was 
of higher rank tliun the father. Cum utrique tarn Jilio quam 
patri , adquisita actio sit , non ead^m utique facienda cesti- 
matio est : cum possit propter Jilii dignitatem major ipsi 
quam patri injuria facia esse. (D. xlvii. 10. 30, 31.) 
Although the wife was in power of the lather, yet her husband 


2. Patitur antem quia injuviam non 
solum per sometipsum, ctiam per 
liberos sun-. <pios in potestate habol; 
item per usoiem suatn, id cnim ma- 
gis pivewiluit. Itiupie si filia* ulieu- 
jus qua; Titio mipta est, injuriam 
feeeris, non solum lili.e nomine tecum 
injunartim agi potest, sed ctiam pa- 
tris quoque et mnriti nomine. Con¬ 
tra fiutom si viro injuiia facta sit, 
uxor injuriarum agere non potest; 
defendi enim nxores a viris, noil viros 
ah uxoribus ;eqimni est. Sed ct so- 
cer nurus nomine cujus vir in potes¬ 
tate est, injuriarum agere potest. 
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could always bring an action for injury done to her, grounded 
on his natural duty to protect her. 

3. An injury cannot, properly speak¬ 
ing, be done to a slave, but it is the 
master who, through the slave, is 
considered to be injured^not, how¬ 
ever, in the same way as through a 
child or wife, but only when the act 
is of a character grave enough to 
make it a manifest insult, to the 
master, as if a person has flogged 
severely the slave of another, in 
which case this action is given against 
him. But a master cannot bring an 
aclion against a person who has col¬ 
lected a crowd round his slave, or 
struck him with his fist. 

Oat. iii. 

Under the civil law the master could not bring an action for 
injury done to his slave, unless the injury were done with intent 
to hurt or annoy the master. But the proetor gave an action 
pie no jure , i. e. which could be brought as a matter of right, 
if the slave were beaten or*tortured without the master’s orders, 
and an action corjnita causa, i. e. allowed if the circumstances 
Of the case seemed, on inquiry, to furnish good ground for it, if 
the injury had been slighter, liegard was had, in making this 
inquiry, and in estimating the amount of damage, to the class 
of slaves to which the slave bilongcd. (See paragr. 7.) The 
slave himself could in no case bring an action for injury sus¬ 
tained by him. (D. xlvii. 10. 15. 31.) 


3. Servis autem ipsis quidem nulla 
injuria fieri intelligitur, sed domino 
per cos fieri videtur, non tamen 
iisdem modis quibus etiam per libe- 
roa et uxores, sed ita cum quid atro- 
cius commission fucrit, etquod aperte 
ad contumeliam clomini respicit: vol- 
uti si quia alicnum scrvum verbe- 
ravorit, et in hunc casum actio pro- 
ponitur. At si quis servo convicium 
fceorit, vel pugno eum porcusserit, 
nulla in eum actio domino competit. 


4. Si eommuni servo injuria facta 
sit, ioquum cat, non pro ea parte qua 
domiuns quisquo cat, a'stimationem 
injuria; fieri, sed ex dominorum per¬ 
sona, quia ipsis fit injuria. 


4. If an injury has been done to a 
slave held in common, equity de¬ 
mands that it shall be estimated not 
according to their respective shares 
in him, hut according to their re¬ 
spective position, for it is the masters 
who are injured. 


If tho co-proprietors brought the action for injury done, or 
intended to bo done to them through tlicir slave, then, as it is 
said in tho text, it made no difference what was the amount of 
their interest in the slave. Each had equally had an insult 
offered him. But tho co-proprietors might bring a praetorian 
action for harm done to the slave, when no insult or hurt was 
intended to them, but the only question was, how much was the 
slave damaged, and made unfit for work, and then the amount 
rec<wered was divided between them, proportionately to their 
respective interests in tho slave. (See note on lust paragr.) 
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fi. Quod si u3usfructus in servo 5. If Titius has the usufruct, and 
Tilii est, proprietas Mievii, magis Mrcvius the property in a slave, the 
Mtevio injuria fieri inteliigitur. injury is considered to be done rather 

to Mjrvius than to Titius. 

D. xlvii. 10. 15. 47. 

It might, however, happen that it could he shown that the 
intention was to injure and insult the usufructuary more than 
the proprietor. (D. xlvii. 10. 15. 48.) No one but the pro¬ 
prietor could bring the preetorian action for tho injury done to 
the slave. 

6. Sed si libero qui tibi bona fide 0. If the injury has been done to a 


scrvit, injuria facta sit, nulla tibi actio 
dabitur; sed suo nomine is experiri 
potent, nisi in contumeliam tuam 
pulsatus sit: tune enim competit et 
tibi injurianim actio. Idem ergo est 
et in servo alieno bona fide tibi scr- 
vicnte, ut toties admittatur injuria- 
rutu actio, quoties in tuam con¬ 
tumeliam injuria ei facta sit. 


1). xhii. 

7. Poena autem injuriarum cx lege 
Duodecim Tabularum, propter mem- 
brum quidem ruptum talio erat; 
propter os vero fractum nummarinc 
po'nre erant constitute, quasi in mag- 
na veterum paupertate: sed postea 
prnctores permittebant ipsis qui in- 
juriam passi sunt, earn restimare, ut 
judex vel tanti reum condemnet, 
quanti injuriam passus nistimaverit, 
vel minoris, prout ei visum fuerit. 
Sed p<ena quidem injuriarum qure ex 
lege Duodecim Tabularum introducta 
est, in desuetudinem abiit; quam 
autem pra>tores introduxerunt, qure 
etiam honoraria appellatur, in judiciis 
frequentatur, nam secundum gradum 
dignitatis vita?que honestatem crescit 
aut minuitur restimatio injuria:: qui 
gradus condemnation is et in scrvili 
persona non immcrito servatur, ut 
aliud in servo aetore, nliud in medii 
actus homine, aliud in vilissimo vel 
compedito constituatur. 


Gai. iii. 220, 224; 


freeman, who serves you bona fide, 
you have no action, hut he can bring 
an action in his own name, unless he 
has been injured merely to insult 
you, for, in that case, you may bring 
tho actio injui iarum. So, too, with 
regard to a slave of another who 
serves you bona fide , you may bring 
this action whenever the slave is in¬ 
jured for the purpose of insulting 
you. 

10 . 15748 . 

7. The penalty for injuries under 
the law of the Twelve Tables, was a 
limb for a limb, but if only a bone 
was fractured, pecuniary compensa¬ 
tion was exacted proportionate to the 
great poverty of the times. After¬ 
wards, the printer permitted the in¬ 
jured parties themselves to estimate 
the injury, so that the judge should 
condemn the defendants to pay the 
sum estimated, or less, as ho may 
think proper. The penalty appointed 
by the Twelve Tables has fallen into 
desuetude, but that introduced by 
the printers, and termod honorary, 
is adopted in the administration of 
justico. For, according to the rank 
and character of the person injured? 
the estimate is greater or less; and a 
similar gradation is observed, not im¬ 
properly, even with regard to a slave, 
one amount being paid in the case of 
a slave who is a steward, a second in 
that of a slave holding an office of an 
intermediate class, and a third in 
that of one of the lowest rank, or one 
condemned to wear fetters. • ‘ 

D. xlvii. in. 15. 44. 
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The greater part of the edict of the preetor on this subject 
is given by Ulpian in different parts of the extracts from his 
writings (see Digest, xlvii. 10. 15). 


8. Sed et lex Cornelia de injuriis 
loquitur, et injuriarum actionem in- 
troduxit, quit* cornpetit ob earn rent 
quod se pulsatum quis verberatumve, 
domumve suam vi introitam esse di¬ 
cat. Domum autem accipimus, sive 
in propria domo quis habitat, sivo in 
eonduota vel gratis sive hospitio re- 
ceptus sit. 


8. The lex Cornelia also speaks of 
injuries, and introduced an actio in- 
jnriarum, which may be brought when 
any one alleges that he has been 
struck or beaten, or that his house 
has been broken into. And the term 
“ his house " includes one which be¬ 
longs to him and in which he lives, 
or one he hires, or one in which he 
is received gratuitously or as a guest. 


D. xlvii. 10. 5, pr. and 2. 


The lex Cornelia de Sicariis (see Tit. 18. 5), though 
chiefly directed against murderers, also contained provisions 
against other deeds of violence. Lex itaque Cornelia ex 
tritons causis dedit actionem: quod quis pulsatus, vertoera- 
tusve domusve ejus vi introita sit. (D. xlvii. JO. 5.) 


9. Atrox injuria rostimatur vcl ex 
facto, vclul.i si quis ab.aliquo vul- 
nerntus fuerit vel fnstibus ciesus ; vel 
ex loco, veluti si eui in tlieatro vel in 
foro vel in conspectu pra'toris injuria 
facta sit; vcl ex pprsona, veluti si 
loagistratus injuriam passus fuerit, 
vel si senatori ab liuniili injuria facta 
sit, uut parent! patronovo fiat a liberis 
vel libertis : aliter enim senatoris et 
parentis patroniquo, aliter extranei 
et humilis persona 1 injuria icstiraatur. 
Nonnunquam et locus vulneris atro- 
cem injuriam faeit, veluti Bi in oculo 
quis pereusserit. Parvi autem refert, 
utrum patrifamilias an filiofainilias 
tabs injuria facta sit: nam et htec 
atrox icstimabitur. 


9. An injury is said to be of a grave 
character, either from the nature of 
the act, as if any one is wounded or 
beaten with clubs by another, or from 
the nature of the place, as when an 
injury is done in a theatre, a forum, 
or in the presence of the prrctor; 
sometimes from the quality of the 
person, as when it is a magistrate 
that has received the injury, or a 
senator has sustained it at the hands 
of a person of low condition, or a 
parent or patron at th4^ hands of a 
child or freednmn. For the injury 
done to a senator, a parent, or a 
patron is estimated differently from 
an injury done to a person of low 
condition or to a stranger. Some¬ 
times, it is the part of the body in¬ 
jured that gives the character to the 
injury, as if any one has been struck 
in the eye. Nor does it make any 
difference whether such an injury has 
been done to a paterfamilias or a 
filimfamilias , it being in either case 
considered of a grave character. 


Gai. iii. 225; P. xlvii. 10. 7, 8; D. xlvii. 8, 9. 1, 2. 

If the injury was atrox , a freedman might bring an action 
against bis patron, and the emancipated son against bis father, 
but not otherwise. (D. xlvii. 10. 7. 3.) And the, preetor him* 
self, in cases of atrox injuria, when he gave the formula to 

L L 
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the judge, fixed the maximum of the condemnation, and the 
judge would not condemn the defendant in a less sum. (Gai. 
iii. 224.) 


10. In snmma sciendum est, de 
omui injuria eum qui passus est, 
posse vel criminaliter agere vel civi- 
liter. Et si quidem civiliter agatur, 
ivsfcimatione facta secundum quod 
dictum est, poena imponitur; sin 
autem criminaliter, officio judicis ex¬ 
traordinary poBna feo irrogatur. Hoc 
videlicet observando quod Zenoniana 
constitutio introduxit, ut viri illuatres 
quique super eos sunt, et per pro- 
curatorem possint actionem injuria- 
rum criminaliter vel persequi vel sus- 
cipere, secundum ejus tenorem qui 
ex ipsa manifestius apparet. 


10. Lastly, it must be observed, 
that in every case of injury he who 
has received it may bring either a 
criminal or a civil action. In the 
latter, it is a sum estimated as we 
have said that constitutes the penalty; 
in the former, the judge, in the ex¬ 
ercise of his duty, inflicts on the 
offender an extraordinary punish¬ 
ment. We must, however, remark, 
that a constitution of Zeno permits 
men of the rank of iflustris, or of any 
higher rank, to bring or defend tho 
actio injuriarum if brought criminally 
by a procurator, as may be seen more 
clearly by reading the constitution 
itself. 


D. xlvii. 10. 6; C. ix. 35. 11. 

It was only as a very peculiar exception that criminal actions 
could, like private actions, be brought or defended through a 
procurator. 


11. Non solum autem is injuriarum 
tenetur, qui fecit injuriam, id est, qui 
percussit; verum ill© quoquo contine- 
bitur, qui dolo fecit vel curavit ut cui 
mala pugno percutcretur. 


11. Not only is he liable to the 
actio injuriarum, who has inflicted 
the injury, as, for instance, the per¬ 
son who has struck tho blow; but be 
also who has maliciously caused or 
contrived that* any one should bo 
struck. 


D. xlvii. 10,11.1. 


12. Hire actio dissimulatione 
aboletur; et ideo si quis injuriam 
dereliquerit, hoc est, statim passus 
ad animum suum non revocaverit, 
postca ex puenitentia remissam in- 
juriam non poterit recolere. 


12. This action is extinguished by 
a person dissembling to have received 
the injury; and, therefore, a person 
who has taken no account of the in¬ 
jury, that is, who immediately on re¬ 
ceiving it has shown no resentment 
at it, cannot afterwards change his 
mind and resuscitate the injury he 
has allowed to rest. 


D. xlvii. 10,11. 1. 

If the person injured, though expressing indignation at tho 
time, did not take any steps towifids enforcing reparation within 
a year, the action was extinct. (D. xlvii. 10. 17. 0; C. ix. 
35. 5.) The action was personal to the person injured, and 
could not be transmitted to his heirs, unless before his death 
the action had already proceeded as far as the litis contcstatio. 
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Tit. V. DE OBLIGATIONIBUS QILE QUASI EX 
DELICTO NASCUNTUR. 

Si judex litem suam fecerit, non If a judge makes a cause Iiis own, 
proprie ex maleficio oldigatus videtur: he does not, properly speaking, seem 
sed quia neque cx contractu obliga- to be bound ex maleficio ; but as he 
tus est, et titique peccasse aliquid in- is neither bound cx maleficio nor ex 
telligitur, licet per irnprudentiam, contractu , and as he has,‘nevertheless, 
ideo videtur quasi ex maleficio teneri; done a wrong, although perhaps only 
et in quantum do ea re tequum reli- from ignorance, he seems to lie 
gioni judicantis videbitur, poenam bound as it were ex maleficio , and 
sustinebit. will be condemned to the amount 

which seems equitable to the con¬ 
science of the judge. 

D. 1. 13. G. 

The Roman law characterized rather arbitrarily certain 
wrongful acts as delicts, and then, as there were many other 
wrongful acts which bound the wrong doer to make reparation, 
and as it could not be said that the wrong-doer was bound ex 
delicto, he was said to he bound quasi ex delicto , i. e. there 
was an evident analogy between the mode in which the obli¬ 
gation arose from other kinds of wrong-doing and that in 
which it arose from the kinds of wrong-doing technically called 
delicts. The principle was exactly the same, but the particular 
act did not happen to he among those technically termed delicts. 
The first instance given is that of a judge qui litem suam 
fecerit , that is, who, through favour, corruption, or fear (D. v. 
1. 15. 1), or even ignorance of law {licet per irnprudentiam), 
gives a manifestly wrong sentence, and who thtis makes the lis 
or suit to be sua, that is, affect himself by rendering him 
responsible for the sentence. Gains gives an example, in the 
case of a judge condemning a defendant in a sum different 
from that fixed in the formula. (Gai. iv. 52.) 

The defendant might, if he pleased, instead of bringing an 
action against the judge, appeal from his decision; and in some 
cases, us whon the judge had violated public law, or been cor¬ 
rupted, ho might treat the decision as null, and commence the 
action afresh (D. xlix. 1. 5. 19) ; hut his adversary might he 
insolvent, or his indignation, or many other reasons, might 
make him prefer suing the judge. 

Ducaurroy points out that the distinction made between the 
seemingly parallel cases of an ignorant physician and an igno¬ 
rant judge, the fault of the former being punished under the 
lex Aquilia, the latter being bound quasi ex delicto , arises from’ 
the injury of the physician being done to the body. The 

L i. 2 
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severity of the penalty against a judge who was merely igno¬ 
rant of the law, ‘is owing probably to the great checks against 
ignorance which the judge possessed if he pleased to avail him¬ 
self of them in the advice of the “ prudentes” whose business 
it was to assist him, and in the possibility of having recourse 
to the magistrate who had given the action to him. 


3. Item is ex cujus cirnaculo, vel 
proprio ipsiusvel in quo gratis habi- 
tabat, dejectum ett'usumve aliquid est, 
ita ut alicui noceretur, quasi ex male- 
ficio obligatns intelligitur. Ideo au- 
tem non proprio ex malefieio obliga- 
tus intelligitur quia plerumque ob 
alterius culpam tenetur, aut servi aut 
liberi. Cui similis ost is qui, ea 
parte qua vulgo iter fieri solct, id 
positum aut suspensum babct quod 
potest, si ceciderit, alicui nocerc: quo 
casu p<rna decent aurcorum consti- 
tuta est. De eo vero quod dejectum 
effusumve est, dupli quanti damnum 
datum sit, constituta est actio: ob 
Imminent vero liberum oceisum, quin- 
quaginta aureorum pom a constitui- 
tur; si vero vivat, nocitumque ei 
esse dicatur, quantum ob earn rein 
seqmint jitdici videtur, aetio datur. 
Judex cnim computare debet mer- 
cedes medicis pra-stitas, eeteraque 
impendia qua? in curatione facta sunt, 
prieterea operarum quibus caruit aut 
caiiturus est, ob id quod inutilis fac- 
tus est. 


1. So, too, he who occupies, whether 
as proprietor or gratuitously, an apart¬ 
ment, from which anything lias been 
thrown -or poured down, which has 
done damage to another, is said to 
be bound quasi ex malefieio , for lie 
is not exactly bound ex malefieio , as 
it is generally by the fault of another, 
a slave, for instance, or a freedman, 
that he is bound. It is the same 
with regard to a person who, on a 
public way, keeps something placed 
or suspended, which may, if it fall, 
hurt any one; in this case, a penalty 
has been fixed of ten aurci. With 
respect to tilings thrown or poured 
down, an action is given for double 
the amount of the damage done; and 
if a freeman has been killed, there 
is a penalty of fifty aurci. If he is 
not killed, hut only hurt, the action 
is given for the amount which the 
judge considers equitable under the 
circumstances; tho judge ought to 
take into account the fees paid to tho 
physician, and all the other expenses 
of the man’s illness, as well as the 
employment which he has lost, or 
will lose, by being incapacitated. 


D. xliv. 7. 5. 5; D. ix. 3. 5, 6; T). ix. 3. 1 ; D. ix. 3. 7. 


The edict of the proctor, in both cases alluded to in the text, 
is given, T3. ix. 3. 1 ; nnd D. ix. 3. 5, C. 

The action given in each case was popularin i that is, any 
one might bring it, but in the ease of a freeman being killed, 
his heirs or relations, if they brought an action, were preferred 
to strangers. 


2. Si filiusfamilias seorsum a patre 
habitaverit, et quid ex cri-naculo ejus 
dejectum effusumve sit, sive quid 
positum snspensumve lialmerit, cujus 
casus periculosus est, Juliano placuit 
in patrem nullam esse actionem, sed 
cum ipso filio agendum. Quod et in 


2. If a filiusfamilias lives apart 
from his father, and from a room in 
his house anything is thrown or 
poured down or ia placed or sus¬ 
pended, the fall of which would he 
dangerous, Julian thinks that no 
action could be brought against the 
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filiofamilias judice observandum est, father, but only against tlie son. The 
qui litem suam fecorit. same holds good with respect to a 

Jiliusfamilias, who, being a judge, has 
made a cause his own. 


D. xliv. 7. 5. 5; D. v. 1. 15. 

V 

In the case of a jiliusfamilias, the father was not obliged 
even to repair the injury done to the extent of the son's pecu- 
lium (see Tit. G. 10) ; but if a slave had done the injury, the 
master was always bound to repair the damage, or to abandon 
the slave. (See Tit. 8.) 


3. Item exercitor navis autcaupona? 
aut stabuli de damno aut furto quod 
in navi aut caupona aut stabulo fac¬ 
tum erit, quasi ex maleficio teneri 
videtur, si modo ipsius nullum est 
malcficium, sed alicujus eorum 
quorum opera nuvem aut cauponam 
aut stabulmn exerceret; cum cnitn 
neque ex contractu sit adversus eum 
constitula luec actio, et aliqualenus 
culpa; reus est, quod opera mfflorum 
liominum uteretur, idco quasi ex 
maleficio teneri videtur. In his au- 
tem casibus in factum actio conipetit, 
qua; beredi quidera datur, adversus 
lieredem autern nou competit. 


3. The master of a ship, of an 
inn, or a stable, is liable quasi ex 
mulcjicio, for any damage or loss 
through theft occurring in the ship, 
inn, or stable, that is, if it is not lie 
who lias committed the wrongful 
deed, but some one employed in the 
service of the ship, inn, or stable. 
For as the action given agninst him 
does not arise ex mulcjicio or ex con¬ 
tractu, and vet he is in fault in em¬ 
ploying dishonest persons as his 
servants, he seems to be bound quasi 
ex maleficio. In tlieso cases it is an 
uclion factum that is given, and it 
may be brought by the heir, but not 
against the lieiiv 


D. xliv. 7. 5, 0; D. ix. 3. 5. 13. 

The person injured might also, at his option, have an actio 
furti, or Atjuilia, as the case might be, against the actuul 
wrong-doer. (D. xlvii. 5.) 


Tit. VI. DE ACTIONIBUS. 


Superest ut do actionibus lo- 
quamur. Actio autem nihil aliud 
est, quam jus persequendi judicio 
quod sibi debetur. 


It now remains that we speak of 
actions. An action is nothing else 
than the right of suing before a 
judge for that which is due to us. 


D. xliv. 7. 51. 


A sketch has been given in the Introduction (secs. 90-111) of 
the Roman System of Civil Process. In the time of Justinian 
the system of extraordinaria judicia (Introd. see. 108) had 
long been established, and the preetorian system of formula 
abolished. But it was under the system of formula that 
Roman law received its characteristic shape, ued the great 
jurists wrote. In this Title of the Institutes Justinian, bor- 
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rowing from writers wlio treated all actions with reference to 
the system of formula?, uses the language of the preetorian 
system. A knowledge, therefore, of the outlines of that system 
is indispensable for the comprehension of this Title. For an 
account of its main features the reader is referred to sections 
98 to 106 of the Introduction. 


1. All actions whatever, by which 
any matter whatever is submitted to 
the decision of judges or of arbitra¬ 
tors may be divided into two classes : 
for actions are either real or personal. 
Either the plaintiff sues the defend¬ 
ant, because he is made answerable 
to him by contract, or by a delict, in 
which case tho plaintiff brings a per¬ 
sonal action, alleging that his adver¬ 
sary is bound to give to, or to do 
something for him, or making some 
other similar allegation. Or else the 
plaintiff brings an action against a 
person not made answerable to bim 
by an^ obligation, but with whom ho 
disputes the right to some corporeal 
thing, and for such cases real actions 
are given; as, lor example, if a man 
is in possession of land, which Titius 
maintains to be his property, while 
the possessor says that he himself is 
the proprietor, the action is real. 

Gai. iv. 1. 3; D. xliv. 7. 25. 

The first and most important division of actions is that into 
actions in rem and actions in personality by tho first of which 
we assert a right over a thing against all tho world, by the 
second we assert a right against a particular person. (See 
Introd. sec. 61.) And, accordingly, speaking technically, an 
action was called real when the formula in which it was con¬ 
ceived embodied a claim to a thing without saying from whom 
it was claimed, and personal, when the formula stated upon 
whom a claim was made. If Titius said that a piece of land 
belonged to him, there was no necessity that the name of the 
wrongful occupier should appear in the formula; at any rate 
not in the intentio, the part of the formula always considered 
characteristic of the actio. “ tii jiaret Titii esse rem." This 
was all; the question to be decided was, does the thing belong 
to Titius ? It was only as a consequence of Titius’ proprietor¬ 
ship being established that the wrongful occupier, whose name 
might appear in the condemnatioy was condemned to lose the 
possession. Blit in art action arising on a contract, the name 
of a person was necessarily introduced into the inteniio. Titius 


1. Omnium actionum quibus inter 
aliquos apud judices arbitrosve de 
quaeumque re qun*ritur, sumina di- 
visio in duo genera deducitur: nut 
enin) in rem sunt, nut in personam. 
Namque agit unusquisque aut ctim 
eo qui ei obligatus est vel ex con¬ 
tractu vel ex inaleficio, quo easu pro- 
ditoe sunt uctiones in personam, per 
quas intendit adversnrium ei dare 
facere oportere, et aliis quibusdam 
modis ; ant cum eo agit qui nullo 
jure ei obligatus est, movet tnmen 
alicui de aliqua re coutroversiam, quo 
casu proditn; actiones in rem sunt: 
veluti si rem corporalem possideat 
quis, quam Titius suam esse affir- 
met et possessor dominum se esse 
dicat; nam si Titius suam esse in- 
tendat, in rem actio est. 
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could not merely say a thing was owed to him; he must add 
that it was owed by a particular person. There are, indeed, 
somo cases, as, for instance, a deposit, in which the action may 
be equally well shaped with or without the insertion of the 
name of a particular person. There may either be a real action 
in which the plaintiff claims the thing,* or a personal one in 
which he says that the depositary ought to give it him. When¬ 
ever the action is made to res m an obligation, it is personal, 
when on a right of proprietorship it is real. 

The words a l Us quibusdam modis in the text refer to the 
intentio of the formula, which did not, in a personal action, 
always run either dare oportere, or facere oportere, but in 
other ways, especially that of priest are oportere. 

A real action was termed vindicatio or petitio. A personal 
action, when brought dare or face re, received the name of 
co/tdictio. Ulpiah gives condictio as a generic name for all 
actions in personam . (D. xliv. 7. 25.) For an account of 

the different kinds of condictio, in a limited sense, see note on 
Bk. iii. Tit. 13. 2; and see also paragr. 15 of this Title. 

As preliminary to the divisions of actions given in this Title, 
it may bo useful to repeat that actions in personam , if based 
on a contract, and raising a question of law os well as of fact, 
may bo divided into (1) condictions, given to enforce unilateral 
contracts, and being certi when the claim was certain, incerti 
when it was not; (2) praetorian actions, having special names, 
given principally to enforce bilateral contracts; and (3) actions 
in factum prescript is verbis, given to enforce contracts not 
falling under the four heads of contracts, and not having special 
names. (See Bk. iii. Tit. 13. 2.) All condictions were stricti 
juris, that is, the judge was bound by the strict rules of law, 
unless there was an exception appeal : ng to equity introduced 
into the formulae. All the preetoriai actions givon to enforce 
bilateral contracts, as well as certainly most, and probably all, 
other actions of exclusively praetorian origin, were bonce fidei , 
i. e. the judge needed no exception to enable him to consider 
the equitable circumstances of the case. The intentio of every 
personal action, except a condictio certi, was incerta, i. e. it 
ran “ quicquidparet,” not siparet. Personal actions brought 
on a delict were either in the form of the particular action given 
by the law which made tho offence a delict, or were in factum 
prmscriptis verbis. 

We have said, “ based on a contract, and raising a question 
of law, as well as of fact,” because there was an important kind 
of personal actions, those in factum concepts (to be carefully 
distinguished from those in factum preescriptis verbis), in 
which the magistrate merely direoted the judge to ascertain 
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whether a particular statement was true, and if it was, to con¬ 
demn the defendant. There was, in such an action, no appli¬ 
cation of the rules of law to he made by the judge, as there 
was in those which ran si paret op or i ere, and were in jus con¬ 
cepts, (See Introd. see. 106, and note on paragr. 28.) 

2. ^que si agat jus sibi esse fundo 2. So, too, if any one alleges that 
forte vel redibus utendi fruendi, vel he has a right to the usufruct of land, 
per fundum vicini euudi agendi, vel or of a house, of that he has aright 
ex fundo viciui aqunm duceudi, in of going or driving liis cattle, or of 
rum actio est. Ejusdom generis est conducting water, over the land of 
actio de jure prrediorunt urbanorum : his neighbour, the action is real; as 
veluti, si agat jus sibi esse altius aides also are actions relating to pnedial 
suas tollendi, prospiciendive, vel proji- servitudes, as when a man alleges a 
eiendi aliqnid, vel immittendi in vicini right to raise Ins house, a right to an 
redes. Contra quoque de usufructu et uninterrupted view, a right to mako 
de servitulibus prrediorunt rusticorum, part of his house project, or of in- 
item prrediorum urbanorum, invicem serting the bf'Uins of liis building 
quoque proditre sunt uetiones, ut si into Ins neighbour’s walls. There 
quis intendat jus non esse udver&nrio are also actions relating to usufructs, 
utendi fruendi, cundi agendi, aquatnvo and the servitudes of country and 
ducendi, item altius tollendi, prospi- city estates, which are the reverse of 
eiendi, projiciendi, immittendi. Istai these; as when the complainant al- 
quoque uctiones in rem sunt, sed leges that his adversary is not en- 
negativre. Quod genus actionis iu titled to the usufruct, or has not the 
controversiis reruin corporalium pro- right to go, to drive, to conduct wa- 
ditum non est, nam in liis is agit qui ter, to raise his house, to have an 
non possidot; ei vero qui possulet, uninterrupted view, to throw out pro- 
non est actio prodita per quam neget jectious, or to insett his beams, 
rem actons tfsso. Sane uno casii, qui Those actions are equally real, but 
possidet uihilominus actoris paites are negative, and cannot therefore he 
obtinet, sicut in latioribus Digcsto- used in disputes respecting things 
rum ltbris opportuuius apparebit. corporeal, for in these disputes it is 

the* person out of poscssion who 
brings the action : for a possessor 
cannot bring an action to deny that 
the thing is the property of the 
plaintiff. There is, however, one 
case, in which a possessor may act 
the part of plaintiff; which will he 
more fully seen if reference is made 
to the hooks of the Digest. 

Gai. iv. 3 ; D. viii. 5. 2 ; D. xxxix. 1. 15. 

Usufructs, uses, rural and urban servitudes, might be the 
objects of real actions. These actions were either cunfessorias, 
or negatives; in the former the plaintiff claimed to exercise a 
servitude over the immoveables of another, in the latter he 
maintained that a servitude which another attempted to exer¬ 
cise over an immoveable belonging to the plaintiff was not 
due. 

Both the actio confessoria and the actio negativa might be 
brought, whether the claimant was or was not in the quasi pos- 
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sessio of the servitude in question. If the actio confess or ia 
was brought by a person not in quasi-possession, the action 
falls very obviously under actions in rem. A claims a servi¬ 
tude over the land of B; the servitude is a res, and the action 
is as much one in rem as if the claim was for the land itself. 
But A might really be in quasi-possession of this servitude, 
and yet bring an actio confessoria to secure his possession, 
supposing it w^re threatened or made insecure, and such an 
action is a wide departure from an ordinary action in rem. 
If a claim of a servitude was resisted by an actio negativa 
brought by the owner of the immoveable over which it was 
claimed, then, supposing the owner was not in quasi-pos¬ 
session of the servitude, but the person was in quasi-possession 
of it who claimed the servitude, the actio negativa amounted, 
in fact, to an affirmative action in rem. B has a res , viz. the 
servitude, which A says is part of his dominium , and has never 
been separated from it, and belongs to him, and A might very 
well bring an ordinary action in rem to recover it; but in the 
case of a servitude the action took a form which it could not 
take in the case of a claim to a res corporalis. The claimant 
of a res corporalis would gain nothing by having it declared 
that B was not the owner of the thing, for that would not show 
that he himself was; but if the owner of an immoveable had it 
declared that a servitude claimed did not exist, he had, as the 
result of the action, the immoveable freed from the servitude. 
If the person who brought the actio negativa was in quasi¬ 
possession of the servitude, or, rather, if ho was in possession 
of the immoveable, so that the servitude did not exist, but was 
only claimed by another, then this action was, like the actio 
confessoria , brought by the quasi-possessor only as a means of 
securing himself in the possession. And the reason why such 
actions were brought in the case of servitudes, and not of res 
corporates, was, that possession of the latter was sufficiently 
protected by the interdicts uti possidetis and utrubi , of which 
more will be said in tho 15th Title. These interdicts were 
not granted to quasi-possessors, and though interdicts were, 
in process of time, given by the proetors to protect quasi-pos¬ 
session, yet these actions remained as a concurrent means of 
security. 

Sane two casu. It is a subject of much dispute what is 
the one case in which the possessor could be plaintiff. Pro¬ 
bably the words are but a summary of what has gone before. 
“ There is, indeed, but one case of a person in possession be¬ 
ing plaintiff, that, namely, of the possessor of an incorporeal 
thing.” 
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3. Sed istro quidem actiones qua- 3. The actions just mentioned, and 

rum mentionem habuimus, et si quae those of a similar nature, are derived 

sunt similes, ex legitimis et civilibus from particular laws and from the 

causis descendunt. Aline autem sunt jut civile; but there are others, 

quas praetor ex sua jurisdictione com- both real and personal, which the 

paratas habet tam in rem quam in prodor, by virtue of his jurisdiction, 

personam, quas et ipsas necessarium has introduced, and of which it is 

est exemplis ostendere: ecce pie- necessary to give some examples: 

rumque ita permittitur in rem agere, thus the pnetor often permits a real 

ut vel c ’tor diceret se quasi usu- action to be brought, by which the 

cepisse quod non usuceperit, vel ex plaintiff is allowed to allege, that he 

diverso possessorem diceret adverse- has acquired something by prescrip- 

rium suum non usucepisse quod tion, which he has not acquired; or 

usuceperit. by which, on the contrary, the pos¬ 

sessor alleges that his adversary has 
not acquired something by prescrip¬ 
tion, which, in reality, he has ac¬ 
quired. 

* D. xliv. 7. 25. 2. 

The second division of actions, given in this Title, is that of 
civil and preetorian. The two methods principally adopted by 
the prsetor to give an action in cases not provided for by the 
civil law, were either to construct a formula on a fictitious hypo¬ 
thesis, or make the action one in fact inn concepta. (See 
Introd. paragr. 106.) The three following paragraphs givo' 
examples of fictitious actions in rem. 

Justinian notices five praetorian actions in rem, viz. tho 
actio Publiciana , the actio quasi Publiciana, the actio 
Pan Liana, the actio Serviana, and tho actio quasi Serriana, 
and gives as instances of the numerous praetorian actions in 
personam, the actions de pecunia constituta, de pcculio, &c. 
(See paragr. 8, and foil.) 

4. Namque si cui ex justa causa 4. For instance, if anything is deli- 

res aliqua tradita fuerit, veluti ex vered for a just cause, as a purchase, 
causa emptionis aut donationis aut gift, dowry, or legacy, to a person who 
dotis aut legatorum, necdum ejus rei has not yet become proprietor of the 
dominus effectus est; si ejtis rei pos- thing delivered, if he chances to lose 
sessionem casu amiserit, nullam habet the possession, he lias no direct action 
directam in rem actionem ad earn per- for its recovery; inasmuch as the 
sequendam, quippe ita proditm sunt civil law only permits such actions to 
jure civili actiones ut quis dominium be brought by the proprietor. But, 
suum vindicet: sed quia sane durum as it was very hard that there should 
erat eo casu deficere actionem, in- be no action given in such a case, the 
venta est a praotore actio in qua dicit pnetor has introduced one, in which 
is qui possessionem araisit, earn rem the person who has lost the posses- 
se usucepisse, et ita vindicat suum sion, alleges he has acquired the 
esse. Qua) actio Publiciana appella- thing in question by prescription, 
tur, quoniam primum a Publicio pro)- although he has not really so acquired 
tore in edicto proposita eat. it, and he thus claims it as his own. 

This action is called the actio Pub¬ 
liciana, because it was first placed in 
the edict by the praetor Publicius. 
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Gai. iv. 30. 

When any one except the real owner of a thing ( dominus ) 
delivered over a thing on a ground and in a mode which would 
have sufficed to have passed the property, if he had had it to 
pass, or if an owner of a thing transferred a thing by a mode 
insufficient to pass the dominium ,' as if a res mancipi was 
delivered without mancipation, the person, in either of these 
eases, to whom the thing was delivered, being a bona Jide pos¬ 
sessor, could perfect his title to it by usucapion ; but if he lost 
the thing out of his possession after it was delivered to him, 
but before the time necessary to complete the usucapion had 
expired, the civil law gave him no remedy, for he was not the 
domipus , and none but a dominus could claim a thing by 
“ vindicatin'' The actio Publiciana was therefore given for 
his relief by the praetor Publicius, perhaps the Publicius men¬ 
tioned as praetor by Cicero. ( Pro Cluent . 45.) In this action 
the plaintiff was allowed to state what was in fact not true, 
that tho usucapion was complete, and thus to claim as if his 
ownership was absolute. If the thing had fallen into the hands 
of a person who himself claimed to be really the dominus, and 
to have a bona Jide ground of repelling the actio Publiciana , 
it could be repelled by an exception termed the exceptio justi 
dominii. (I). vi. 2. 10.) 

If it had fallen into the hands of a person who did not claim 
to be the owner, but who had so acquired it as to be in a situa¬ 
tion to perfect his title by usucapion, i. e. who was also a 
bona Jide possessor, and the plaintiff brought an actio Pub¬ 
liciana for it before tho time«of the usucapion had expired, the 
title of the actual holder of the thing was considered the 
better; for in pari causa melior est conditio possidentis. 
The formula of the action ran thus: “ Judex esto. Si quem 
hominem Aulus Agerius emit , quique ei traditus esset, anno 
possedisset, turn si eum hominem , de quo agitur , ejus ex jure 
Quiritium esse oporteret? (Gai. iv. 36.) # 

The actio Publiciana might also be useful to a person who 
was really the owner; for while the distinction between res 
mancipi and nec mancipi was retained, the owner of a thing 
requiring to be passed by mancipation might have himself 
received it by mancipation, but be unable to show that the 
person who transferred it to him was really the dominus , and 
had in his turn received it by mancipation. If he lost the 
thing before he had perfected the title by usucapion, he could 
not bring a v in dicat io, but was obliged to have recourse to the 
actio Publiciana ; and before the legislation of Justinian this 
action was especially useful to persons who had received a 
transfer of things which, like the provincial lands, could not be 
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made the subject of a perfect dominium, and the title to which 
could not be perfected by usucapion (see Bk. ii. Tit. G); for 
they were allowed to bring this fictitious action if they were 
deprived of the possession, at any rate after the time entitling 
them to use the prescript io lonyi temporis had elapsed. (0. 
vii. 39. 8.) 


5. Ttursus ex diverso si quis, cum 
reipuMica 1 , causa nbessot vel in hos- 
tinra potestate esset, rein ejus qui m 
civitate esset nsuceperit, permittitur 
domino, si possessor rtipultlicie causa 
abesse desierit< tunc intra annum 
rescissa usucapione earn rem petere, 
id est,ita iietero ut dicat possessorem 
usu non cepisse, bt ob id suam rem 
esse. Quod genus actionis quibus- 
dam et aliis siniili mqmtato niolus 
prador aceommodat, sicut ex latioro 
Digestorum seu Pnndectarum volu- 
mine intelligere licet. 


5. On the contrary, if any one, 
while abroad in the service of his 
country, or a prisoner in the hands 
of the enemy, has acquired by usu¬ 
capion a thing which belongs to an¬ 
other person resident at home, then 
the proprietor is permitted within a 
year after the return of the possessor, 
to bring an action by rescinding the 
usucapion; that is, lie may allege 
that the possessor has not acquired 
by prescription, and that the thing 
therefore is his. Similar feelings of 
equity have led the prtetor to grant 
this species of action in certain other 
cuses, as may be learnt from the 
larger treatise of the Digest or Pan¬ 
dects. 


D. iv. G. 21 ; D. iv. 1. 1, 2; D. iv. G. 1. 1. 


This paragraph gives the converse case. Before, the usu¬ 
capion was not complete, and the action supplied what was 
wanting to it. Here the usucapion is complete, and the action 
takes away its effect. 

Such an action might be wqjited in either of two cases. 
Either the proprietor of the thing might be absent, or deprived, 
on the legitimate ground, of the power of attending to his affairs; 
and during this time the usucapion might have been completed 
against him; or the possessor, the person in whose favour the 
tiffie of usucapion was running, might have been absent, and 
the proprietor, not being able to sue him, might have been 
unable to stop the usucapion. In either of these cases this 
kind of actio Publiciana , called rescissoria, because the usu¬ 
capion was rescinded, came to the aid of the proprietor. It is 
to be remarked that Justinian notices only the latter of the two 
cases, and yet he had provided a much more simple remedy in 
behalf of proprietors, who were allowed to interrupt the usu¬ 
capion of an absent possessor by a protestation made before a 
magistrate. (C. vii. 40. 2.) 

The actio Publiciana rescissoria had to be brought within a 
year, commencing from the time when it first became possible 
to bring the action. Intra annum , quo primum de ea re 
experiundi potestas crit. (D. iv. 6. 1. J.) Tlio year was a 
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utilis annus, and its length, therefore, varied in different cases, 
for which Justinian substituted the uniform term of four years. 

Quibusdam et aliis. Such as the restitutio in integrum, by 
which the praetor protected a person under the age of twenty- 
five years. (See Bk. i. Tit. 23, pr.) 


0. Again, if a debtor deliver to a 
third person anything that is his 
property, in order to defraud his 
creditors, who have seized on his 
goods by order of the prmses, the cre¬ 
ditors are pcrinitted to rescind the 
delivery, and bring an action for the 
thing delivered; that is, they may 
allege that the thing was not deli¬ 
vered, and that it therefore continues 
to be a part of the debtor’s goods. 

T). xlii. 8. 1, pr. 1, 3. 

Theopliilus tolls us that this action was called the actio 
Pau/iana. The lex JElia Sen tin (see Bk. i. Tit. 7) had made 
enfranchisements in fraud of creditors void ; but the law did 
not extend to alienations; and the prtetor, therefore, when the 
creditors had taken possession of the effects of the debtor, per¬ 
mitted them to reclaim anything which had been alienated after 
insolvency and with intent to defraud. 

This actio Pan liana in rem {says Ortolan) is not spoken 
of elsewhere in the works of Boman law which have come 
down to us. It must not be confounded with the actio 
Pauliana in personam treated of in the Digest (xxii. 1. 38, 
pr. and 4\ which was given, not only in case of alienation, but 
of every act whereby the debtor had diminished his assets, and 
the intentio of which was directed against the particular person 
who had profited by such an act, and not as that of the actio 
in rem, which forms the subject of this paragraph, against any 
one who happened to be the person detaining the thing claimed. 


0. Item, si quis in fraudem credi- 
torum rem suam alicui tradidorit, 
bonis ejus a creditorihus ex senten- 
tia pnesidis possessis, permittitur 
ipsis creditoribus rescissa Iraditione 
cam rem petcre, id est, dicer© earn 
rem traditam non esse, et ob id in 
bonis debitoris mansisso. 


7. Item Servian©, et quasi Servi- 
ann, qiun etiam liypotbeoaria voentur, 
ex ip-uus pnetoris jurisdiction© sub- 
stantiam eapiunt. Serviana autem 
experitur qms de rebus coloni, qua* 
pignoris juro pro merccrlibus fundi 
ei tenentnr; quasi Servians autem, 
qua creilitores pignora hypotbecasve 
persequuntur. Inter pignus autem 
et hypothecam, quantum ad actionem 
hypothecariam attinet, nihil interest.; 
nam de qua re inter creditorem et 
debitorem eonvonerit ut si pro deblto 
obligate, utraque liac appellatione 
continetur, sod in aliis differentia est: 
nam pignoris appellatione earn pro- 


7. The nrtio Serviana, and the actio 
quasiSScrviana , also called hypotheca- 
ria, equally take their rise from the 
priutor’s jurisdiction. The actio Ser¬ 
viana is brought to get possession 
of the effects of a faimer which are 
held as a pledge to secure the rent of 
the land. The actio quasi-Serviana 
is that, by which creditors sue for 
things pledged or mortgaged to them; 
and, as regards this action, there is 
no difference between a pledge and a 
hypotheca ; for tho two terms are in¬ 
differently appl'ed to anything which 
the debtor and erditor agree shall 
be bound as security for the debt; 
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but in other points there is a distinc¬ 
tion between them. The term pledge 
is properly applied to a thing which 
has actually been delivered to a cre¬ 
ditor, especially if the thing be a 
moveable ; the term hypothcca means 
anything bound by simple agreement 
without delivery. 

D. xx. 2. 4; D. xx. 1. 17. 5. 1; IX xiii. 7. IX 2. 

We have already given a slight sketch of the jus pignoris , 
and the relative position of the creditor and debtor, at the end 
of the fifth Title of the Second Book. The interest of the 
creditor was not thought sufficient to support a vindicatio if 
he lost the thing pledged out of his possession, or wished to get 
the thing subjected to a hypothcca, into his possession; but 
a preetorian action enabled him to effect this. The actio Ser¬ 
vian a mentioned in this paragraph was given to enforce the 
claim of the landlord to the farming instruments, which, with¬ 
out any special agreement, were considered, in law, to be held 
as a pledge for the rent of the farm, and the actio quasi-Ser¬ 
vian a was an extension of this, giving a means to every cre¬ 
ditor of enforcing his right to anything pledged or mortgaged. 

Maxime si mobilis sit. An immoveable might of course be 
given in pledge; but it would generally happen that things 
given in pledge were moveables. 

A thing subjected to successive hypotheca> belonged, as we 
have said in treating of the real right giveij by the jus pignoris 
(Bk. ii. Tit. 5), to the person in whose favour the first hypothcca 
was constituted. If, therefore, a creditor, whose hypothcca was 
subsequent, brought the actio quasi-Serciana against a creditor 
whose hypothcca was prior, he would bo repelled by an excep¬ 
tion. (C. viii. 18. fi.) 


prie rem contineri dicimus, quin siinul 
etiam traditur creditor], maxime si 
mobilis sit; at earn quto sine tradi- 
tionc nuda conventione tenetur, pro- 
prie hypothec® appellatione contineri 
dicimus. 


8. In personam quoque actioncs ex 
sua jurisdictione propositas habet 
pruetor, velnti de pecunia constitute, 
cui similis videbatur receptitia. • Sed 
ex nostra constitutione, cum et si 
quid plenius babe bat, hoc in actio¬ 
nem pecuniae constitute transfusum 
est, ea quasi supervacua jussa est 
cum sua auctoritate a nostris legibus 
recedere. Item praetor proposuit de 
peculio servorum filiorumque fami¬ 
lies, et ex qua quivritur an actor jura- 
verit, et alias complures. 


8. There are also personal actions 
which the praetor has introduced in 
the exercise of his jurisdiction, as, 
for instance,, the action de pecunia 
conUituta, which that called rccep- 
titia much resembled. But the actio 
receptitia has been rendered super¬ 
fluous by all its advantages being 
transferred to the actio pecunia; con¬ 
stitutes, and has, therefore, by one of 
our constitutions, lost its authority, 
and disappeared from our legislation. 
The prmtor has likewise introduced 
an action concerning the penilium of 
slaves, and of JUiifamiliarum, an 
action in which the question is tried, 
whether the plaintiff has made oath, 
and many others. 
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C. iv. 18. 2 , pr. and 1. 

See notes to succeeding paragraphs. 

9. De constituta autem pecunia 9. The actio de constituta pecunia 

cum omnibus agitur quicumque pro may be brought against any person 
se vel pro alio soluturos se constitue- who has engaged to pay money, either 
rint, nulla scilicet stipulatione inter- for himself or another, without having 
posita; nam alioquin si stipulanti made a stipulation; for, if he has 
promiserint, jure civili tenentur. promised a stipulator, he is bound 

by the civil law. 

D. xiii. 5. Id. 3. 

* 

The actio de constituta pecunia was an action by which the 
prsctor enforced a mere pact or agreement (not a stipulation, for 
then the action would have been ex stipulatu) by which a 
person promised again what he already owed, or promised what 
another owed, fixing the time for payment. This agreement 
(constitution ) did not operate as a novation, and was enforced 
as subsidiary to the main contract. The actio de constituta 
pecunia could only be brought within a year, and only applied 
to things which could form the subject of a m mutuum, i. e. 
things qua‘ tinmero, pondere, mensurave constant. The 
pecunia was said to be constituta because it was agreed to be 
paid on a particular day. The actio receptitia was an action 
given against bankers {argent arii) who promised to satisfy the 
demands of a creditor of one of their customers. This creditor 
was said, recipere diem, to have a day fixed by the banker for 
payment of his claim, and hence the action was called receptitia. 
The more promise of the banker was considered enough to ground 
an action on, an exception to the ordinary rules o# the civil 
law which must have grown out of the peculiar character of a 
banker’s business. What the civil law confined to bankers only 
the proetor extended to every one alike; and whenever any one, 
who o^ved a debt to another or had funds of another in his 
hand, promised to pay the money owed by or deposited with 
him on a particular day, the proctor gave the action de constituta 
pecunia to enforce the fulfilment of the promise. 

Justinian abolished the actio receptitia , and invested the 
actio de constituta pecunia with privileges which had before 
belonged exclusively to the actio receptitia; for he made it 
perpetual, and he allowed it to be brought whatever was the 
nature of the thing promised. (C. iv. 18. 2.) 

10. Actiones autem de peculio ideo 10. The praetor has introduced 
adversus patrem dominumve compa- actions de peculio against fathers and 
ravit praetor, qua licet ox contractu masters, beoause, although they are 
filiorum servorumve ipso jure non not, according to the civil law, bound 
teneantur, requum tamen est peculio by the contracts of their children and 
ten us, quod veluti patrimonium est slaves, yet they ought in equity to be 
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flliorum filiaruraquo, item servorum, bound to the extent of the peculium, 
condemnari eos. wliich is a kind of patrimony of sons 

and daughters, and of slaves. 

D. xv. 1. 47. 0. 

The actions de pcculio, of which there were several, are 
treated of in paragr. 4 of next Title. 


11. Item si quis, postnlante adver- 
snrio, juraverit deberi si hi pecuniam 
quam peteret, neque ei solvatur, jus 
tissime accommodat ei talem actio¬ 
nem, per quam non illud qua’ritur an 
ei pecunia debeatur, sed an juraverit. 


11. Also, if any one, when called 
upon by his adversary, makes oath, 
that the debt which he sues for is due 
and unpaid, the prador most justly 
grants him an action, in which the 
inquiry is not whether the debt is due, 
but whether the oath has been made. 


D. xii. 2, 3. 5. 2. 

Either party might challenge the other to swear to the truth 
of his statement. This was done out of court, and if the party 
challenged took the oath, his statement could no longer be 
impugned by the person who had challenged him. For in¬ 
stance, if the creditor, being challenged, swore that the debt 
was due, the debtor was obliged to pay. The only question, 
therefore, which could be subsequently referred to a court of 
justice was whether the oath had or had not becu taken, inquiry 
into which circumstance was made under an actio in factum 
given by the praetor. 


12. I’osnales quoque actiones bene 
multas ex sua jurisdictione introduxit; 
veluti adversus eum qni quid exalbo 
ejus corrupis^et, et in eum qni pat.ro- 
num vel paventem in jus vocasset, 
cum id non impetrasset; item ad¬ 
versus eum qui vi exemerit eum qui 
in jus vocaretur, cujusve dolo alius 
exemerit, et alias innumerubiles. 


12. The prietor has also introduced 
many penal actions by virtue of his 
jurisdiction. As, for instance, against 
a person who has damaged any part 
of the pra'tor’s album ; against those 
who summon before the pra'tor their 
patrou or father without previous 
permission from the propo* magis¬ 
trate; against those who cairy away 
by force anyone summoned to appear 
before the printer, or fraudulently in¬ 
duce a third person to carry him off; 
and very many other actions. 


Gai. iv. 40. 


The alburn was the tablet suspended in the forum, containing 
the ordinances of the prmtor. Any attempt to injure or deface 
it was punished by an action de albo corrupto. 

The descendant or freedman who summoned before a magis¬ 
trate {in jus) Ins ascendant or patron without the permission 
of the pnetor, was liable to an action termed de parente aut 
patrono in jus rocato. 

The actio de in jus rocato vi exempto was given against a 
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person who rescued with violence any one who, after disobeying 
a notice to appear in jure , was being forcibly conveyed before 
the magistrate. The penalty was a sum equivalent to that 
which the plaintiff would have received from the action he had 
commenced against the person rescued, while this person rescued 
remained still liable to the action he had been summoned to 
answer. 


13. Prirjudiciales nctioneg- in rem 
esse videnLur; quales sunt per quag 
qurcritur an aliquis liber, an hberlus 
sit, vel do partu agnoscendo. Ex 
quibus fore una ilia legitimam causam 
liabet, per quara qua-vitur an aliquis 
liber sit: cetera? cx ip.sius prsetoris 
jurisdictione substantiam capiunt. 


13. Prejudicial actions seem to be 
real actions; such arc those by which 
it is inquired whether a man is born 
freCj or has been made freo; whether 
ho be a slave, or whether he is the 
offspring of his reputed father. But * 
of those, that alone by which it is 
inquired whether a man is free, be¬ 
longs to the civil law. The others 
spring from the preetor’s jurisdiction. 


Gat. iv. 44 ; C. viii. 47. 9. 


The object of a prejudicialis actio was to ascertain a fact, 
the establishing of which was a necessary preliminary to further 
judicial proceedings. (See Introd. paragr. 101.) Such actions 
differ from actions in rem, because in an actio prejudicial is 
no one is condemned, only the fact is ascertained; but they are 
said in the text to resemble actions in rem because they were 
not brought on any obligation, and because in the intentio, 
which indeed composed the whole formula in this case, no 
mention was made of any particular person. 

Questions of status, such as those of-paternity, filiation, 
patronage, and the like, were most commonly the subjects of 
actiones prajudicialcs, but were by no means the only ones. 
We hear of others, such as quanta dos sit (Gai. iv. 44); an 
res de qua agitur major sit centum sestertiis ; an bona jure 
venierint. (D. xlii. 5. 30.) 

The liberali8 causa , the suit which the status of a sup¬ 
posed slave was ascertained, was originally nothing else but a 
vindicatio. The person called the assertor libertatis claimed 
him, and the master of the slave defended his possession. If 
the decision was in favour of the assertor, it was still open to 
another person to attempt to prove that the subject of the suit 
was really a slave; if the decision was in favour of the master, 
another assertor could bring a fresh suit; hut there could only 
ho three asserlorcs in - all. If the supposed slave was thrice 
adjudged a slave, his status could be no further questioned. 
Justinian entirely altered the action, by allowing the slave him¬ 
self to claim his liberty, and making the first decision final. 
(C. vii. 16 .) 


N M 
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' It was Appius Claudius who inserted the law respecting the 
liberalis causa, which had existed previously, in the Twolvo 
Tables. (D. i. 2. 2. 24.) 

14. Sic itaque diseretis actionibus, 14. Actions being thus divided, it 
certum est non posso actorem suam is certain that a plaintiff cannot sue 
rem ita ab aliquo petere, si paret eum for his own property by such a for- 
dare oportere; nec enim quod actoris mula as this, “ If it appear that the 
est, id ei dari oportet, quia scilicet defendant ought to give.” For it is 
dari cuiquam id iutelligitur, quod ita not a duty to give the plaintiff that 
datur ut ejus fiat, nee res qua? jam which is his own. To give a thing 
actoris est magis ejus fieri potest, is to transfer the property in it, and 
Plane odio furum, quo magis pluri- that which is already the property of 
bus actionibus teneantur, effectum the plaintiff cannot belong to him 
est ut, extra pcenam dupli aut quad- more than it does already. How- 
rupli, rei recipiendtx; nomine fures ever, to show detestation for thieves, 
etiam hac actione teneantur si paret and to make them liable to a greater 
eos dare oportere, quamvis sit ad- number of actions, it has been de- 
versus eos etiam hive in rem actio termined, that besides the penalty of 
per quam rem suam quis esse petit, double or quadruple the amount 

taken, they may, for the recovery of 
the thing token, be subjected to the 
action, “ If it appear that they ought 
to give.” Although the party in¬ 
jured may also bring the real action 
against them, by which the plaintiff 
demands the thing as proprietor. 

Gai. iv. 4. 

15. Appellamus antem in rem qui- 15. Real actions are called vindica- 
dem actiones, vindicationes ; in per- tions; and personal actions, in which 
sonam vero actiones quibus dare it is maintained that something ought 
facere oportere intenditur, condic- to be done or given, are called con- 
tiones. Condicere enim est denun- dictions; for condicerc , in old Jan- 
tiare, prisca lingua: nunc vero abu- guage, meant the same as denuutiare; 
sive dicimus, condictionem actionem and it is improperly that condiction 
in personam esse qua actor intendit is now used as the name of the per- 
dari sibi oportere; nulla enim hoc sonal action, by which the plaintiff 
tempore eo nomine denuntiatio fit. contends that something ought to be 

given to him, for there is no denun¬ 
tiatio now actually in use. 

Gai. iv. 5. 18. 

Gaius says, “ actor adversario denuntiabat , ut ad judicem 
cajtiendum die xxx. adesset ” (iv. 18). Thus the proper 
meaning of condictio is the appointing of a day. 

10. Sequens ilia divisio est, quod 10. Actions may bo next divided 
qnnfidam actiones rei persequenda? into actions given to recover the 
gratia comparafte sunt, qutedam pnente thing, actions given to recover a 
persequendne, qmvdam mixtro sunt. penalty, and mixed actions. 

Gai. iv. 6. 

We now come to the third division of actions, that, namely, 
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according to tho object for which they were brought; they were 
thus divided into three classes—those in which it was sought 
to get a thing, those in which it was sought to enforce a penalty, 
and those in which both these objects were united. 


17. Itei persequendtn causa com¬ 
parator sunt omnes in rem actiones. 
Earum vero actionum quae in per¬ 
sonam sunt, oce quidem quo? ex con¬ 
tractu nascuntur, fere omnes rei per- 
sequendse causa comparator videntnr: 
veluti, quibus mutuam pccuniam vel 
in stipulatum dcductam petit actor, 
item commodati, deposit!, mandati, 
pro socio, ex empto vendito, loeato 
conducto. Plane si depositi agatur 
co nomine quod tumultus, inccndii, 
ruinm, naufragii causa depositum sit, 
in duplum actionem prnetor reddit, si 
modo cum ipso apud quem depositum 
sit, aut cum herede ejus ex dolo ip- 
sius agetur: quo casu mixto est actio. 


17. For the recovery of the thing 
are given all real actions; and of 
personal actions almost all those 
which arise from contract, as tho 
action for a sum lent or stipulated 
for, a commodatum, a deposit, a man¬ 
date, a partnership, a sale, or a lot¬ 
ting to hire. But when the action 
on a deposit is brought for a thing 
deposited by reason of a riot, a fire, 
the fall of a building, or a shipwreck, 
the prietor always gives the action for 
the double of the value of the thing 
deposited, provided the suit be brought 
against the depositary himself, or 
against his heir, by reason of per¬ 
sonal fraud, in which case the action 
is mixed. 


Gai. iv. 7; D. xvi. 3. J. 1-4; D. xvi. 3. 18. 

The action against a depositary for fraud only was not in 
duplum , unless the depositor liad been forced, by fire, ship¬ 
wreck, the fall of a building, or other sudden calamity, to make 
the deposit. If, without being so forced, he had selected the 
depositary, then the action was only for the single value. It 
was his own fault not to have chosen an honcster man. (See 
Bk. iii. Tit. 13. 3.) 


18. Ex maleftciis vero proditse ac 
tiones alia; tantum poena; persequendse 
causa comparatm sunt, alirn tam poenre 
quam rei persequenda 1 , et ob id mixta; 
sunt. Pwnarn tantum persequitur 
quis actione furti: sive enim mani¬ 
festo agatur quadrupli, sive nec mani¬ 
fest! dupli, de sola poena agitur, nam 
ipsam rera propria actione persequi¬ 
tur quis, id est, suam esse petens, 
sive fur ipse earn rem possideat sive 
alius quilibet. Eo amplius, adversus 
furem etiam condictoo est rei. 


18. Actions arising from a delict 
are either for the penalty only, or 
both for the thing and the penalty, 
which makes them mixed. But, in 
an action of theft, nothing more is 
sued for than the penalty; whether, as 
in manifest theft, the quadruple, or, in 
theft not manifest, the double, is sued 
for, the owner recovers the thing 
itself by a separate action, by claim¬ 
ing it as proprietor, whether it be in 
the possession of a thief or of any 
one else. He may also bring against 
the thief a condietoon for the thing. 


Gai. iv. 8. 3; D. xiii. 1. 7. 1. 

Persons who suffered from orimes had a private action against 
the wrong-doer for compensation, quite apart from, and inde¬ 
pendent of, the prosecution of the offender for lnr outrage on 
the laws of society. There was, indeed, something more than 

mm2 
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mi exact compensation enforced by the private actions : for, by 
way of penalty, the defendant had often to pay two, three, of 
four times the amount of loss actually sustained ; but still this 
penalty was given as a punishment for the injury to the indivi-* 
dual, and not as a punishment for the infraction of public law. 

19. Vi autera bonorum raptorum 19. An action for goods taken by 
nctio mixta est, quia in quadruplum foicc, is a mixed action ; because the 
roi persccutio coutinetur; poena an- tiling taken is included under tho 
tern tripli est. Sed ct legis Aquiliie quadruple value to bo recovered by 
actio do damuo injuria? mixta est, the action; and thus the penalty is 
non solum si adversus inliciantem in but triple. The action introduced by 
duplurn agatur, sed interdum et si in the lex Aquilitt , for wrongful damage, 
simplum quisque agit: veluti si quis is also a mixed action; not only when 
hominem claudum aut luscum occi- brought for double value against a 
derit, qui in eo anno integer et magni man denying the fact, hut sometimes, 
pretii fuerit; tanti enim damnatur, when the action is only for the single 
quanti is homo in eo anno plurimi value; for instance, according to the 
fuerit, secundum jam traditam divi- distinction previously laid down, when 
sioncm. Item mixta est actio contra a man has killed a slave, who at the 
oos qui relieta sacrosanctis ecclesiis time of his death was lame, or wanted 
vel aliis venerabilibus locis legati vel an eye, but within the year, previous 
fideicommissi nomine, daro distulc- to his decease, was free from any 
rint, usque adeo ut otiam in judicium defect, and of great value. The action 
vocarentur : tunc enim et ipsam rem is also mixed which is brought against 
vel pecuniam qua; relieta est, dare those who have delayed the payment 
compelluntur, et aliud tantum pro of a legacy, or fideicommissnm , left to 
poena, et ideo in duplurn ejus fit con- our holy churches, or any other sacred 
demnatio. place, until at last they have been 

summoned before o magistrate; for 
then they aro compelled to givo the 
thing, or to pay the money left by tho 
deceased, and in addition an equiva¬ 
lent thing or an equal sum besides, by 
way of penalty; and thus they are 
condemned in a double amount. 

C. ix. 39. 1.; D. ix. 2. 23. 3-0 ; C. i. 3. 40, pr. and 7. 

Interdum si in simplum. An action could bo brought in 
simplum under tho lex Aquilia , if tho object of tho action was 
not to determine whether the defendant had done the injury, 
but to fix tho sum whicli would be the proper compensation for 
it. It could not bo brought in simplum to determine the fact 
of the defendant having done the injury : for if he denied it, the 
action was in duplurn ; if he confessed it, there was no need 
of an action to prove what he confessed. 

Sacrosanctis ecclesiis. The punishment had formerly been 
enforced in the case of all legacies in which a certain sum 
bad been given q>er damnationem. (See I3k. iii. Tit. 27. 7.) 

Dare distulcrint. Formerly the punishment had only been 
indicted in case of an absolute refusal of the legacy; (C. i. 3. 
4f>. 7.) 
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20. Quaidam aetiones mixtam cau- 
sam obtinere vidontur, tam in rem 
quam in personam: qualis est fami- 
line erciscundtu actio, quae ‘competit 
colieredibus de dividenda hereditate; 
item communi dividundo, qua? inter 
eos redditur inter quos aliquid com- 
muno est, ut id dividatur; item ftnium 
regundorum, qua; inter eos agitur 
qui confines agx*oa habent. In qui- 
bus tribus judiciis permiltitur judici, 
rem alicui ex litigatoribus ex bono 
et a;quo adjudicare, et si unius pars 
prmgravare videbitur, eum invicem 
eertu pecunia alteri condemnaro. 


20. Some actions are also mixed, 
as being both real and personal; its, 
for instance, the action J'umilhe ercis- 
amdtp, brought between co-heirs for 
the partition of the inheritance; the 
action de communi dividundo , between 
partners for the division of things 
held in common ; also, the action 
Jinimn regundorum, between owners 
of contiguous estates. And, in these 
three actions, the judge, following the 
rules of equity, may give any par¬ 
ticular thing to any of the parties 
to the suit, and then condemn him, 
if he seems to have an undue ad¬ 
vantage, to pay the other a certain 
sum of money. 


D. x. 1. 2. 1 ; 1). x. 1. 3 ; D. x. 2. 55. 


These actions, though entirely personal, as being founded on 
obligations and brought against particular persons, are here said 
to seem in one aspect like real actions, because they involved 
not only a condemnation but an adjudicatio . A particular 
thing was adjudged and given over to the plaintiff. Even here, 
however, the analogy to real actions was riot very complete, as 
real sections were always brought for some definite thing, ascer¬ 
tainable before the action was brought; hut in the actions men¬ 
tioned in tho text, tho thing to be adjudged was only ascertained 
by the action. 

As to the formula in these actions, see Introff. sec. 103. In 
these actions no distinction can properly be made of plaintiff and 
defendant. Ulpian says, “'Mixta sunt aetiones , in quihus 
liter qua actor est" (1). xliv. 7. 37. 1.) The judge discharged 
tho function assigned him equally for the benefit of all persons" 
interested fn the subject-matter of the action. 


21. Orancs autem aetiones vel in 
simplmu concepta; sunt, vel in du- 
plum, vel in triplum, vel in quadru- 
plum; ul terms autem nulla actio ex- 
tenditur. 


21. All actions are for the single, 
double, triple, or quadruple value; 
beyond \bat no action extends. 


D. ii. 8. 3. 

Wo have now the fourth division of actions, that, namely, 
according to the amount of tho condemnation. 

In actions which were in duplum, in triplum, or in quad - 
rupturn concepts, the intentio only contained an estimato of 
the single value, tho amount of actual loss, and then in thero/i- 
demnatio this was doubled, tripled, or quadrupled, as the case 
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might be; the word concepts, therefore, which properly refers 
to the intentio , is not very strictly used. 


22. In sirnplum agitur: veluti ex 
stipulations, ex mutui datioue, ex 
empto vendito, locato conducto, man- 
dato, et denique ex aliis compluribus 
causis. 


22. The single thing itself, or its 
simple value, is sued for; as, for ex¬ 
ample, in case of a stipulation, a loan, 
a mandate, a sale, a letting to hire, 
and in numberless other cases. 


If a person stipulated that in a certain case his debtor 
should give him double or triple of the value of the sum 
owed, the action brought to enforfce the stipulation would 
still bo in simplum concepta. It would be the agreement, 
and not the action, which would double or triple tli$ sum to 
be paid. 


22. In duplum agimus; veluti furti 
nec manifest), darani injuria; ex lege 
Aquilia, dcpositi ex quibusdam casi- 
bus; item servi corrupt!, qua; com- 
petit in eum cujus hortatu consiliove 
servus alienus fugerit, aut con turn ax 
adversus dominum factus est, aut 
luxuriose vivere coeperit, aut denique 
quoiibet modo deterior factus sit. In 
qua action e etiam earum rerum quas 
fugiendo servus abstulit, festimatio 
deducitur. Item ex legato quod vene- 
rabilibus locis relictum est, secundum 
ea quse supra diximus. 


23. The double value is sued for; 
as, for example, in an action of theft 
not manifest, of wrongful injury by 
the lex Aquilia , and, in certain cases, 
in an action of deposit. Also in an 
action on account of the corruption 
of a slave brought against him by 
whose advice or instigation the slave 
has fled from his master, has grown 
disobedient towards him, become dis¬ 
solute in his habits, or been made 
in any manner worse; and, in this 
action, an estimate is also to be 
made of whatever things the slave 
has stolen from his master before 
his flight. An action also for the de¬ 
tention of a legacy, left to a sacred 
place, is brought for double value, as 
wu have before remarked. 


Gat. iii. 190; Gai. iv. 9. 171; D. xvi. 3. 1. 1; J). xi. 3. 1; C. i. 3. 40. 7. 

Depositi ex quibusdam casibus, i. e. when made- under the 
pressure of a sudden calamity. See note on paragr. 17. 


24. Tripli vero, cum quidam ma- 
jorem verse mstimationis quantitatem 
in libullo conventions inseruit ut ex 
hao causa viatores, id est executores 
litium, ampliorem summam sportu- 
larum nomine exegerint: tunc enim 
id quod propter eorum causam dam¬ 
num passu3 fuerit reus, in triplum 
ab actore consequetur, ut in hoc tri- 
plo et simplum in quo damnum pas- 
sus est, connumeretur. Quod nostra 
constitutio induxit, quo; in nostro 
Codice fulget, ex qua dubio procul 
.est ex lege condictitiam emanare. 


24. The triple value is sued for 
when any person inserts a greater 
sum than is due to him, in his state¬ 
ment of demand, so that the viatores , 
that is, the officers of suits, exact a 
larger sum as their fee. In this case 
the defendant may obtain the triple 
value of the loss he has sustained 
by giving the fee from the plaintiff, 
but the amount actually expended in 
the fee is included in the triple value. 
Thus, a constitution inserted in our 
code has established, on which con¬ 
stitution, without doubt, a legal con- 
diction may be grounded. 
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C. iii. 10. 2. 2. 

In the old law there had been other actions in triplum, as 
those furti concepti and furti oblati. (Gai. iii. 191; see Tit. 
1. 4, of this Book.) The action, of which Justinian speaks in 
this paragraph, had been substituted by him for the penalty of 
entirely losing all right of action, to which a plaintiff who sued 
for more than was due to him had been liable. 

The libellus conventionis in the system of civil process ob¬ 
taining in the Lower Empire, was the notification of an action 
and its grounds delivered by a bailiff'of the court {executor) 
to a defendant, who, on the receipt of it, had to give security 
for his appearance before the judex. It thus, in the extraordi- 
naria judicia, replaced the old vocatio in jus. 


25. Quadrupli, veluti furti mani¬ 
fest : item de eo quod metus causa 
factum sit, deque ea pecunia quae in 
hoc data sit, ut is cui datur calumnio! 
causa negotium alicui faceret, vel non 
faceret. Item ex lege condictitia a 
nostra constitutione oritur, in quad- 
ruplum condemnationem imponens 
iis executoribus litium, qui contra 
constitutionis normam a reis quid- 
quam exegerint. 


25. The quadruple value is sued 
for; as, for example, in an action for 
manifest theft, in an action quod 
metus causa , and an action relating 
to money given to any one to set on 
foot or to desist from a vexatious 
suit. The legal condiction is also 
for the quadruple value, which is es¬ 
tablished in our constitution against 
those officers of suits, who demand 
anything from the defendant, con¬ 
trary to the regulations of the con¬ 
stitution. 


Gai. iii. 189; D. iv. 2. 14. 1; D. iii. 6. 1; C. iii. 2. 4. 


2G. Sed furti quidem nec manifesti 
actio, et servi corrupt!, a ceteris de 
quibus simul locuti sumus eo diffe- 
runt, quod ha: actiones omnimodo 
dupli sunt; at illue, id est, damni in¬ 
juria? ex lege Aquilia et interdum 
depositi inficiatione duplicantur, in 
confitentcm autem in simplum dan- 
tur. Sed ilia quee de iis competit 
quee relicta venerabilibus locis sunt, 
non solum inficiatione duplicatur, sed 
etiam si distulerit relicti solutionem 
usquequo jussu magistratuum nos- 
trorum conveniatur; in confitentem 
vero, et antequam jussu magistra¬ 
tuum conveniatur solventom, sim¬ 
plum reddilur. 


26. But an action of theft not 
manifest, and an action on account 
of a Blave corrupted, differ from tho 
others, which we have placed under 
the same head, in that they are al¬ 
ways brought for double the value; 
but the others, that is, the action 
given by the lex Aquilia for a wrong¬ 
ful injury, and sometimes the action 
of deposit, are brought for the double 
value in case of denial; but if the de¬ 
fendant confesses, the single value 
only can be recovered. In aetious 
brought for things given to sacred, 
places, double is recovered, not only 
on the denial of the defendant, but 
also on payment being delayed until 
a magistrate orders an action to be 
brought; but it is the single value 
only that can be recovered, if the 
debt be acknowledged and paid be¬ 
fore such an order is given. 


Gai. iv. 9.171.173; C. i. 3. 46. 7. 
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27. Item actio do eo quod metus 27. The action quod metits causa 

causa factum sit, a ceteris de quibus differs also from the other actions 
simul locuti sumus eo differt, quod included under the same head, be- 
ejus natura tacite continetur, ut qui cause it is tacitly implied in the naturo 
judicis jussu ipsarn rem acton rosti- of this action, that a defendant, who, 
tuat, absolvatur. Quod in ceteris in obedience to the command of the 
casibus non ita est sed omnimodo judge, restores the things taken, ought 
quisque in quadruplum condemns- to be acquitted; in all the other ac- 
tur; quod est et in furti manifesti tions, on the contrary, the defendant 
actione. must always be condemned to pay the 

fourfold value, as, for instance, in the 
• action of manifest theft. 

I). iv. 2. 14. 1. 4. 

The actio quod metus causa was given to a person who had, 
while under constraint from the fear of actual or threatened 
violence, alienated anything, created real rights, or entered into 
an obligation. The action was, as the text informs us, arbi- 
traria. (See Introd. sec. 10G.) 

28. Aotiomun autem quredam home 28. Again, some actions are bona 

fidei sunt, queedam stricti juris. Bonce fidei, some aro stricti juris. Of those 
fidei sunt hai: ex empfco vendito, bonce fulei there aro the following:— 
locato, conducto, negotiorum gesto- the actions empti. and venditi, locati 
rum, mandati, depositi, pro socio, and conducti, negotiorum, gestorum; 
tutela;, commodati, pigueratitia, fami- those brought on a mandate, deposit, 
lice erciscundce, oomrauni dividundo, partnership, tutelage, loan, or pledge; 
prescriptis verbis qure de cestimato the action families erciscundie; that 
proponitur, et ea qure 6x permutations communidividundo; the action prescrip- 
competit, ethereditatis petitio. Quam- tis verbis , arising from a commission to 
vis enim usque ad hue incertum erat, sell at a fixed price, or an exchange; 
sivo inter bonce fidei judicia connu- and the demand of an inheritance, 
mcranda sit hereditatis petitio, sivo 1’or, although it was, till recently, 
non, nostra tnmen constitutio nporte doubtful whether this last action 
earn esse bona? fidei disposuit. should be included among those bona 

t Jidei, our constitution has clearly de¬ 
cided that it is to bo included among 
them. 

Gai. iv. 62 ; C. iii. 31. 12. 3. 

We here enter on the fifth division of actions, that, namely, 
according to the powers given to the judge, and according to 
which they are dividec^mto act tones bona: jidei, actiones stricti 
juris , and actiones arbitrariat. 

In actions bonat jidei, the words ex bona jide were permitted 
to he added to the formula, so that the intentio ran, qtticquid 
dare , or facere, or jrree stare oportet ex bona jide. The actions 
in which this was permitted wore all praetorian. Justinian here 
gives a list of them; and probably, though not quite certainly, 
the list is meant to be a complete one. The principal effects of 
this addition to thg formula were ;—(1.) That all circumstances 
tending to show dolus malus were taken into consideration, with¬ 
out an oxccption doli mali being inserted. (D. xxx. 84. 5.) 
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(2.) Every assistance which the consideration of customs and 
common use could give to the determination of the particular 
question was permitted to affect the decision of the judge. 
(D. xxi. 1. 31. 20.) (3.) The judge would notice any counter 

claims which the defendant might have arising out of the same 
set of circumstances which gave rise to the action of the plaintiff. 
(Gai. iv. 03.) (4.) And, lastly, interest was due on the thing 

withhold from the time it ought to have been given. (D. xxii. 
1.32.2.) 

In the actions stricti juris, the judge was obliged to adhere 
strictly to the principles of the civil law. Dolus mains , or 
counter claims, could not be taken into consideration unless 
exceptions were inserted bringing them before the notice of tho 
judge. And interest could not generally be claimed from before 
the time of tho litis contestation except by special stipulation. 
(D. xii. 1. 31.) It was the actions derived from the jus civile 
that were stricti juris. That a real action should, as in the 
case of the petitio liereditatis , be bones Jidei, w r as quite an 
exception. 

The nature o t actiones arbrtrari<e. will appear from paragr. 31. 

An action prtescriptis verbis , otherwise in factum pree- 
scriptis verbis , or in factum, was, as we have elsewhere said, 
an action in which at the head of the formula were placed words 
stating the facts giving rise to a contract which did not come 
under any of the heads of contracts bearing a particular name. 
In the contract permutatio , each party made a contract re, i. e. 
by depositing the thing bartered with the other, but the thing 
given was not given as a mutuum, a commodatum, a depositu?n, 
or a piynus, and, therefore, the circumstances had to be stated 
specially. The action de ceslimato was given when a thing was 
entrusted to another to sell for a certain sum; the agent being 
permitted to retain all he received above that given, and to give 
back the thing if he could not obtain the price fixed. This was 
not precisely a locatio, a societas , or a mandatum, and, there¬ 
fore, the action was given in the form of one prtescriptis verbis. 
(See Bk. iii. Tit. 13. 2r) 

It may be useful to take this opportunity of again referring 
to a division of actions alluded to in the note to Bk. iii. Tit. 
13. 2, but not treated of in this Titlo because belonging entirely 
to the system of formula viz. that according as they were in 
jus concepts or in factum concepts. In some actions tho 
preetor did not raise a question of law as lje did when ho 
adopted the usual form si paret oportere, but he merely directed 
the judge to ascertain a definite fact, and then instructed him 
if he found the fact to be in a particular way to condemn the 
defendant. Such an action was said to be tn factum con- 
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cepta, while one in which the judge was guided in his decision 
by the rules of law was in jus concept a. 


20. Fuerat antea et rei uxoriai actio 
una ex bontc fidei judiciis. Sed cam 
pleniorem esse ex stipulatu actionem 
invenientes, omne jus quod res uxoria 
ante habebat, cum raultis divisionibus 
in actionem ex stipulatu qute de do- 
tibus exigendis proponitur, transtu- 
limus: merito rei uxorise aclione 
sublata, ex stipulatu qua; pro ea in- 
troducta est, naturam bonne fidei 
judicii tantum in exactione dotis me¬ 
ruit, ut bonaa fidei sit; sed et tacitam 
ei dedimus hypothecam. Prroferri 
autem aliis creilitoribus in hypothecis 
tunc censuimus, cum ipsa mulier de 
dote sua experialur, cujus solius pro- 
videntia hoc induximus. 


29. Formerly, the action rei uxoria: 
was included among the actions bona: 
fidei; but fiuding the action ex stipu¬ 
latu to be more advantageous, we have, 
while establishing many distinctions, 
transferred to the action ex stipulatu, 
when given for the recovery of mar¬ 
riage portions, all the effects before 
attaching to the action rei uxoria ; the 
actio rei uxoria being then reason¬ 
ably done away with, tho action ex 
stipulatu, by which it is replaced, 
naturally assumed the character of 
an action bofia fidei , but assumed it 
only when brought for tho recovery 
of a marriage portion. We have also 
given the wife an implied mortgage, 
but when we prefer her to mortgagees, 
we do so only whenever she herself 
sues for her marriage portion. For 
it is to her personally that we grant 
the privilege. 


D. iv. 5. 8; C. v. 13; C. viii. 18. 12. 1. 


In order to enforce the restitution of a marriage portion, tho 
actio rei uxoria was given; but sometimes the wife or other 
person entitled, not content with the remedy, stipulated with 
the husband for the restitution, and thus secured the power of 
bringing an action ex stipulatu. 

In the actio rei uxorite , which was an action bonm Jidei, the 
husband could, for different reasons, make certain deductions 
in his restitution of the dos. He had three years in which to 
make restitution of all things, quee numero , pondere , mensurave 
constant , and he could oppose to the action the benejicium 
competentia, that is, he was only condemned to pay quantum 
facere potest. The wife could not transmit the action to her 
heirs, and if her husband were deceased, and she had benefited 
by his testament, she could not both aocept the gift under tho 
testament, and also ask for the restitution of her portion, but 
was obliged to abandon either the one advantage or the other. 
(Ulp. Reg. 6.) 

None of these drawbacks attended the action ex stipulatu. 
There could be no deductions, no delay in payment, no regard 
to the husband's power to pay. The action passed to the heirs 
of the wife, and she could take, in addition, anything given her 
by her husband’s testament. 

Justinian united the two actions into one. However the dos 
might have been given, and whether there had really been any 
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stipulation to restore it, a tacita stipulatio was, in every case, 
to be supposed. The actio rei uxoriee was to bo abolished, 
and all actions for the restitution of a marriage portion to be 
brought ex stipulatu. But then, this action was treated as one 
home Jidei, and produced most of the advantages which the 
husband had enjoyed under the actio rei uxorim. He had a 
year in which to restore all moveables, and he could claim the 
beneficium competentix. (See paragr. 37.) Lastly, in order 
to make the position of the wife more secure, Justinian gave 
her an implied mortgage on the effects of her husband, taking 
priority over all other incumbrances—a privilege, however, 
personal to herself. (G. iv. 13.) 


30. In bona: fldei autem judiciis 
libera potestas perraitti videtur judici 
ex bono et ®quo mstimandi, quantum 
actori restitui debeat: in quo et illud 
continetur, ut si quid invicem procs- 
tare actorem oporteat, eo compensato 
in reliquum is cum quo actum est, 
debeat condemnari. Sed et in strictis 
judiciis ex rescripto divi Marci, oppo- 
sita doli mali exceptione compensatio 
inducebatur. Sed nostra constitutio 
eas eompensationes qtue jure aperto 
nituntur, latius introduxit, ut acliones 
ipso jure minuant, sive in rera sive 
in personam, sive alias, quascumque: 
exccpta sola deposit! actione, cui 
aliquid compensations nomine opponi 
satis impium esse credidimus, ne sub 
prietextu compensationis depositarum 
rcrum quis exactione defraudetur. 


Gai. iv. 01; C. iv. 31. 14, 

The subject of compensatio 
under paragr. 39. 

31. Pneterea quasdam actiones 
orbitrarias, id est, ex ai’bitrio judicis 
pendentes, appellamus: in quibus, 
nisi arbitrio judicis is cum quo agitur 
actori satisfaciat, veluti rem restituat, 
vel exhibeat, vel solvat, vel ex noxali 
causa servum dedat, condemnari de¬ 
beat. Sffd istfle actiones tarn in rem 
quam in personam inveniuntur: In 


30. In all actions bona Jidei full 
• power is given to the judge to deter¬ 
mine, according to the rules of equity, 
how much ought to be restored to 
the plaintiff; whence it follows that 
when the plaintiff also is found to be 
indebted to the defendant, the debtor 
ought to be allowed to set off the sum 
due to him, and to be condemned 
only to pay the difference. Even in 
actions stricti juris, a rescript of the 
Emperor Marcus permitted a set-off 
to be claimed, by opposing the ex¬ 
ception of fraud; but our constitu¬ 
tion, when the debt due to the de¬ 
fendant is evident, has given a greater 
latitude to claims of set-off; for now 
actions, real or personal, or of what¬ 
ever kind, are ipso jure reduced by the 
claim, with the exception only of the 
action of deposit, against which wo 
have not judged it proper to permit 
any claim of set-off to be made, lest 
under this pretence any one should 
be fraudulently prevented from reco¬ 
vering the thing deposited. 

pr. and 1; C. iv. 34. 11. 

will be treated of more fully 

31. Some actions, again, are called 
arbitrary, as depending upon the orbi- 
trium of the judge. In these, if the 
defendant do not, on the order of the 
judge, give the satisfaction awarded 
by the judge, and either restore, ex¬ 
hibit, or pay the thing, or give up a 
slave that has committed an injury, 
he ought to be condemned. Of these 
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rem, veluti Publiciana, Scrviana do arbitrary actions somo aro real and 
rebus coloni, quasi Servians qura somo personal: real, as the actions 
etiani liypothecaria vocatur; in per- I’ublhwna, Serviani, and quasi Ser- 
sonam, veluti quibus de eo agitur viana, also called hypolhecaria; per- 
quod aut metus causa aut dolo malo sonal, as those, by which a suit is 
factum est, item cum id quod certo commenced on account of something 
loco promissuw est petitur; ad oxlii- done through fear or fraud, and that 
bendum quoque actio ex arbitrio ju- for which something was promised to 
dicis pendet. In his enim actionibus be paid at a particular place; the 
et ceteris similihus permittitur judici action ad rxliibendum also depends on 
ex bono et cequo, secundum cujusque the arbitrium of the judge: in thcso 
rci de qua actum est naturam, resti- actions, and others of a like nature, 
mare quomadmodum actori satisfieri the judge may determine, according 
oporteat. to the principles of equity and the 

circumstances of the particular case, 
the satisfaction which the plaintiff 
. ought to receive. 

D. vi. 1. 08; D. iv. 2. 14. 4; D. xiii. 4. 4. 1; D. x. 4. 3. 9; D. xx. 1. 10. 3; 

D. iv. 3. 18. 

In the actiones arbitraruv the jtylge was instructed only to 
condemn the defendant in a sum of money, if he did not satisfy 
the demands of the plaintiff, supposing that demand was well- 
founded. When, therefore, the judge lutd ascertained the 
validity of the plaintiff’s claim, he issued an order ( arbitrium) 
to the defendant, and at the same time, condemned him to pay, 
in case of his refusal, a sum proportionate to the value of what 
was claimed, quanti ea res erit. But though the option 
seemed thus to be given the defendant of complying with 
the arbitrium , or paying the amount of the condemnatio, it 
appears that the proctor used the manus militaris , the strong 
arm of the law, to enforce compliance with- the arbitrium. 
But this, perhaps, was not always the case, and it might happen 
that, instead, tho amount of the condemnatio was exacted. 
This had, therefore, to be reduced from the vague term quanti 
ea res erit, to a particular sum, fixed, if there was any appear¬ 
ance of fraud on the part- of the defendant, by the plaintiff 
himself, who stated 6n his oath (D. xii. 3. 5) the amount ho 
considered fairly due to him as compensation; otherwise the 
judex fixed tho amount according to tho circumstances of the 
case. 

Actions in rem were enforced by being made arhitrarim, and 
all actions in rem were so enforced. (See Tit. 17. 2.) In real 
aotions the satisfaction ordered by the judge was to restore the 
thing, except that in the actio Serviana and quasi-Servian a 
the defendant was permitted either to give up the thin'g pledged, 
or to pay the debt. CD, xx. 1.16.3.) When the thing claimed 
was restored, the condemnatio might still be made availdble for 
ihefructus. Among personal actions, those quod metus causa, 
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de dolo malo, and ad cxhibcndum were arbitrarily because 
they were brought virtually to have something restored or 
exhibited. The action de eo quod certo loco promissum est 
was made arbitraria, for the peculiar reason mentioned below. 

With respect to the actio quod, metus causa, see paragr. 25 
and 27. The actio de dolo malo was given to avoid the con¬ 
sequences of a dolus mains, but only when there was no other 
means of avoiding them (D. iv. 3. 1. 2); it was in simplum ; 
it subjected the defendant, if condemned, to infamy, and had to 
be brought within a year. (D. iv. 3. 29.) 

Cum id quod certo loco promissum est petitur . When a 
contract was made in which it was agreed that payment should 
bo made at a particular place, the creditor could not demand 
payment anywhere else. If he did, he asked for more than was 
his due, and was subject to the consequences of a pluris-petitio. 
(See paragr. 33.) * Supposing, indeed, the action brought on 
the obligation was one borne Jidci, or had an intentio incerta , 
as being for an undetermined object, then, as the judge would 
take into account all the circumstances of the case, and allow 
the defendant the benefit of whatever difference being sued in a 
wrong place could be supposed to make to him, the consequence 
of this pluris-petitio would be immaterial. But if the action 
was one stricti juris , the plaintiff” would fail altogether in his 
action. But it might happen that th0 debtor absented himself 
from the place where payment was to be made, and then the 
creditor would not be able to sue him there. And, again, it 
might be, in some cases, to tho mutual advantage of both 
parties that, if all just allowance were mado for any incon¬ 
venience either might sustain, the demand should be made at a 
different place from that agreed on. The praetor provided for 
these two cases by altering the condictio certa which would be 
brought on the obligation in two points: first, he made the 
action arbitrary, so that before sentence was given there was an 
opening for the defendant to pay a sum in satisfaction of tho 
plaintiff’s claim; and secondly, though the intentio was left 
certain, tho condemnatio was made to be for quanti ea res erit, 
so that the real amount which the defendant would have to pay, 
would bo that which tho judge, on an equitable consideration 
of the whole circumstances, fixed on as reasonable. 

32. Curare autem debet judex ut 32. A judge ought, as much as 
omnimodo, quantum possibilo ei sit, possible, to take core that bis sen- 
cerUo pecuniae vel rei sententiam tence awards a thing or sum certain, 
ferat, .etiam si de incerta quantitate even though the demand on which 
apud eum actum est. he pronounces may have been for an 

uncertain quantity. 
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Gai. iv. 48. 59; C. vii. 4. 17. 

Cert a: pecunice vel rei. It was only under the system of 
judicia extraordinaria that the condemnatio might be not 
only for a certain sum of money, hut also for any other definite 
thing, that thus the object of the demand might he directly ob¬ 
tained. 

The condemnatio was always cortaiu, even if the action was 
brought for a sum or thing uncertain; the nature of the aotion 
might, indeed, be such as to give the defendant the choice of 
two alternatives, and then the condemnatio would, of course, 
correspond; but even then the condemnation cannot properly 
be said to have been uncertain, as it compelled the defendant to 
choose between two definite thinsrs. 


33. Si quis agens in intentions 
sua plus complexus fuerit quam ad 
eum pertineret, causa cadebat, id est, 
rem amittebat; nec facile in inte¬ 
grum a praetore restituebatur, nisi 
minor erat viginti quinque annis: 
huic enim, sicut in aliis causis causa 
cognita sucourrebatur, si lapsus ju- 
ventute fuerat, ita et in hac causa 
succurri solitum erat. Sane, si tam 
magna causa justi erroris intervenie- 
bat, ut etiam constantissimus quis- 
que labi posset, etiam majori viginti 
quinque annis succurrebatur: veluti, 
si quis totum legatum petierit, post 
deinde prolati fuerint codicilli quibus 
aut pars legati adempta sit, aut qui- 
busdam aliis legata data sint, qua; 
efficiebant ut plus petiisse videretur 
petitor quam dodrantem, atque ideo 
lege Falcidia legata minuebantur. 
Plus autem quatuor modis petitur, 
re, tempore, loco, causa; re, veluti si 
quis pro decern aureis qui eidebe- 
bantur, viginti petierit; aut si is cu- 
jus ex parte res est, totam earn vel 
majore ex parte suam esse intende- 
rit; tempore, veluti si quis ante diem 
vel ante conditionem petierit: qua 
ratione enim qui tardius solvit quam 
solvere deberet, minus solvere intel- 
ligitur, eadem ratione qui premature 
petit, plus petere videtur. Loco plus 
petitur, veluti cum quis id quod certo 
loco sibi stipulatus est, alio loco petit 
sine eommeraoratione illius loci in 
quo sibi dari stipulatus fuerit: verbi 
gratia, si is qui ita stipulatus fuerit, 


33. Formerly, if a plaintiff claimed 
in bis intentio more than his due, he 
failed in his action, that is, he lost 
the thing owing to him, nor was it 
easy for him to get reinstated by the 
pretor unless he was under the age 
of twenty-five years, for in this, as 
well as in other cases, it was usual to 
aid the plaintiff if it appeared that 
he had made an error owing to his 
youth. If, however, the reasons which 
betrayed him into the mistake were 
such as might have misled the most 
careful man, relief was given even to 
persons of full age. For example, if 
a legatee had demanded his whole 
legacy, and codicils were afterwards 
produced by which a part of it was 
taken away, or new legacies given to 
other persons, so that, the legacies 
being reduced by the lex Falcidia, the 
plaintiff appeared to have demanded 
more than three-fourths. A man 
may demand more than what is due 
to him in four ways—in respect to 
the thing, to the time, to the place, 
and to the cause. In respect to the 
thing, as when the plaintiff, instead 
of ten aurei , which are due to him, de¬ 
mands twenty; or if, although owner 
of but part of some particular thing, 
he claims the whole, or a greater share 
than he is entitled to. ]ji respect to 
time, as when the plaintiff makes his 
demand before the day of payment, 
or before the time of the performance 
of a condition; for just as he who 
does not pay so soon as he ought is 
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Ephesi dare spondee? Rom© pare 
intendat sibi dare oportere. Ideo 
autem plus petere intelligitur, quia 
utilitatem quam habuit promissor si 
Ephesi solveret, adimit ei pura inten- 
tione. -Propter quam causam alio 
loco petenti arbitraria actio propo- 
nitur, in qua scilicet ratio habetur 
utilitatis qu© promissori competitura 
fuisset, si illo loco solveret: qu© 
utilitas plerumque in mercibus maxi¬ 
ma invenitur, veluti vino, oleo, fru- 
mento, qu© per singulas regiones di- 
versa habent pretia; sed et pecuni© 
numerat© non in omnibus regionibus 
sub iisdem usuris foeuerantur. Si 
quis tamen Ephesi petat, id est, eo 
loco petat quo ut sibi detur stipulatus 
est, pura actione recte agit; idque 
etiam pr©tor monstrat, scilicet quia 
utilitas solvendi salva est promissori. 
Huic autem qui loco plus petere in¬ 
telligitur, proximus est is qui causa 
plus petit: ut ecce, si quis ita a te 
stipuletur, hominem Stichum aut 
decern aureos dare spondes? deinde 
alterutrum petat, veluti Jiominem 
tan turn aut decern aureos tantum. 
Ideo autem plus petere intelligitur, 
quia in eo genere stipulationis pro- 
missoris est electio, utrum pecuniam 
an hominem solvere malit; qui igitur 
pecuniam tantum vel hominem tan¬ 
tum sibi dari oportere intendit, eripit 
electionem adversario, et eo modo 
suam quidem conditionem meliorem 
facit, adversarii vero sui deteriorem : 
qua de causa talis in ea re prodita 
est actio, ut quis intendat hominem 
Stichum aut aureos decern sibi dari 
oportere, id est, ut eodem modo pete- 
ret quo stipulatus est. Pr©terea, si 
quis generaliter hominem stipulatus 
sit, et specialiter Stichum petat, aut 
generaliter vinum stipulatus speciali¬ 
ter campanum petat, aut generaliter 
purpuram stipulatus sit, deinde spe¬ 
cialiter tyriam petat, plus petere in¬ 
telligitur ; quia electionem adversario 
tpllit, cui stipulationis jure liberum 
fuit aliud solvere quam quod petere- 
tur. Quin etiam, licet vilissimum sit 
quod quis petat, nihilominus plus 
petere intelligitur; quia s©pe accidit 
ut promissori facilius sit illud sol¬ 
vere, quod mtyoris pretii est. Sed 


held to pay less than he ought, so 
whoever makes his demand prema¬ 
turely, demands more than his due. 
In respect to place, as when any per¬ 
son demands that something stipu¬ 
lated to be delivered at a particular 
place, should be delivered at some 
other place, without noticing the 
place fixed by the stipulation; for 
example, if, after stipulating in these 
words, “ Do you promise to give at 
Ephesus?” any one should after¬ 
wards bring an action at Rome, 
merely stating that the defendant 
ought to give. In this case the 
plaintiff would demand more than 
his due, as he would, by his intentio 
thus conceived simply, deprive the 
promissor of the advantage he 
might have in paying at Ephesus. 
And it is thus, that an arbitrary ac¬ 
tion is given to a plaintiff demanding 
payment in a place different from that 
agreed on, in which action allowance 
is made for the advantage which the 
debtor might have reaped from pay¬ 
ing his debt in the place agreed on. 
This advantage is generally found to 
be most considerable in the different 
kinds of merchandise, as in wine, oil, 
com, of which the price differs in dif¬ 
ferent places. Money itself, again, 
is not lent everywhere at the same 
interest. But if a man bring his 
action at Ephesus, that is, at the 
place fixed by the stipulation, he 
may validly bring an action con¬ 
ceived simply; and this the pr©tor, 
too, points out, because all the ad¬ 
vantage the debtor will have in pay¬ 
ing at the particular place is secured 
to him. To him who demands more 
than his due in regard to place, he 
approaches very nearly who demands 
more than his due in regard to the 
cause; as, for instance, if any one 
stipulate thus with you, “ Do you 
promise to give either your slave 
Stichus or ten aureif ” and then de¬ 
mand either the slave only, or the 
money only. He would in this case 
be held to have demanded more than 
his due, because in such a stipula¬ 
tion the promissor has the right to 
choose whether he will give the slave 
or the money. He, therefore, who 



544 


LIB. IV. TIT. VI. 


htco quidem an tea in usu fuerant. claims either the money only, or the 
Postea autem lex Zenoniaoa et nostra slave only, takes away his adversary’s 
rem coerciiit; et si quidem tempore power of choice, and thus makes his 
plus fuerit petitum, quid statui opor- own condition better, and that of his 
tot, Zenonis diva; memoriae loquitur adversary worse. An action, there- 
constitutio. Sin autem quantitate fore, has boon given by which in such 
vel alio modo plus fuerit petitum, a case the plaintiff maintains that 
omne si quod forte damnum ex hac cither the slave Stichus ought to he 
causa 'accident, ei contra quern plus given him, or the money, and thus' 
petition fuerit, commissa tripli eon- makes a demand in conformity with 
demnatione, sicut supra diximus, the stipulation. So, too, if a man 
puniatur. , stipulates generally that wine, or pur¬ 

ple, or a slave be given him, and 
afterwards sues for the wino of Cam¬ 
pania, the purple of Tyre, or tlio 
slave Stichus in particular, he is held 
to demand more than his due, for he 
thus takes the power of election from 
his adversary, to whom it was open 
by the terms of the Stipulation to pay 
something different from what is de¬ 
manded. Nay, even if tho thing ac¬ 
tually sued for be of little or no 
value, yet the plaintiff is held to 
claim more than his due, because 
it is often easier for the debtor to 
pay a thing of greater value. Such 
was the law formerly in use. Jlut 
the severity of the law on this point 
has been greatly restrained by the 
constitution of the Kmperor Zeno, 
and by our own. If more than is 
due be demanded in respect of time, 
the constitution of Zeno must be ap¬ 
plied ; if in respect of quantity, or in 
any other way, then, as we have said 
above, the plaintiff ia to be condemned 
in a sum triple the amount of any loss 
sustained by the defendant. 

G\i. iv. 53 ; D. iv. 4. 1. I; D. iv. 4. 7. 4; D. iv. 6. I. 1; D. xiii. 4 and foil.; 

C. iii. 10. 1, 2. 

Under tlic system of formula, a plus-petitio or pluris-petitio 
had the effect of making the plaintiff fail entirely in his action 
in one case only; namely, when the error Was in the in tent io, 
and the intentio was for a thing certain. Supposing this were 
the case, as the formula would run si paret decern nutnmos , 
&c., condemna si non absolve,* then, if the defendant owed 
only nine nummi, he.did not owe ten, and*so the judex bould 
not condemn him. The plaintiff failed, and having once come 
in judicio, the litis contestatio operated as a novation of the 
cause of action (see Bk. iii. Tit. 29 ), and his original claim 
being thus cut away, lie was left entirely without remedy, and 
could take no further proceedings to enforce his demand. 
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Of course, if the demand was for a thing uncertain, there 
could be no plus-petitio. If there were an error in the demon¬ 
strative the plaintiff was not at all prejudiced. If there were 
a mistake in the condemnation making it more unfavourable to 
the defendant than it ought to have been, it was the defendant 
who would be prejudiced, excepting that, if the pratOr would 
grant a restitutio in integrum , he could regain his right posi¬ 
tion. (See Gai. iv. 53-00.) 

Under the system of the judicia extraordinaria a plus-pe¬ 
titio would mean any claim in excess contained in the libellus 
convcntionis. The' text informs us of the mode in which such 
a mistake or misstatement was punished when the plus-petitio 
was not one tempore. If the plus-petitio was tempore , i. e. if 
the plaintiff sued before the proper time, he was condemned 
by the constitution of Zeno (C. iii. 10. 1) to wait double the 
time he ought originally to have waited, and to reimburse the 
defendant all expenses he might have been put to by the action 
improperly brought. 


34. Si minus in intentione com- 
plexus fuerit nctor quam ad eurn per- 
tineret, veluti si, cum ei decom de- 
berentur, quinque sibi dari oportere 
intenderit; aut si, cum totus fundus 
ejus esset, partem dimidiam suam 
esse peticrit, sine periculo agit. In 
reliquum enim nihilomirius jtidex ad- 
versarium in eodein judicio condem- 
nat, ex constitutione divm memorice 
Zenonis. 


34. If a plaintiff include less in hia 
intentio than he has a claim to, de¬ 
manding, for instance, only five aurei 
when ten are due, or the half of an 
estate, when the whole belongs to 
him, he runs no risk, for the judge 
may, by the constitution of Zeno, of 
glorious memory, condemn in the 
same action the adverse party to pay 
the remainder of wlmt is due to the 
plaintiff. 


Gai. iv. 50; C. iii. 10. 1. 3. 


Under the praetorian system, a plaintiff who claimed a less 
amount than was really due to him, could bring another action 
for the surplus if- he waited until another praetor came into 
office. (Gai. iv. 56.) Justinian allowed the judex to add the 
surplus in condemning the defendant. 


35. Si quis aliud pro alio inten¬ 
derit, nihil eum periclitari placet; sed 
in eodem judicio, cognita veritate, 
errorem suum corrigere ei permit- 
timus: veluti, si is qui Imminent 
Stichum petere deberet, Erotem pe- 
tieidt; aut Bi quis ex testatnento sibi 
dari oportere intenderit, quod ex sti- 
pulatu debetur. 


35. When a plaintiff demands one 
thing instead of another, he incurs 
no risk. For if he discover the truth, 
he is allowed to correct his mistake 
in the same action: as if he should 
demand the slave Eros instead of 
Stichus, or should claim as due by 
virtue of a testament, wjiat is really 
due upon a stipulation. 


Gai. iii. 55. 

Under the older law, a plaintiff who demanded one thing in- 

N N 
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stead of another, lost the action, hut could recover the thing 
really due in a subsequent action. 


30. There are, again, certain actions 
by which we do not always sue for 
tho whole of what is duo to us, but 
sometimes for the whole, sometimes 
for less. For example, when a suit 
is brought so as to form a claim 
against the peculium of a son or a 
slave, then if the peculium be sufficient 
to answer the demand, the father or 
master is condemned to pay the whole 
debt; but if the peculium be not suf¬ 
ficient, he is condemned to pay only 
to the extent of the peculium. We 
will hereafter explain, in its proper 
place, how the peculium is to be esti¬ 
mated. 

C. iv. 26. 12. 

We here enter on another division of actions, according to 
which actions, by which tho whole of what was due was ob¬ 
tained, are distinguished from those by which sometimes the 
whole, sometimes less than the whole, of what was due was 
obtained. 


36. Sunt praeterea qujrdam actiones 
quibus non solidum quod nobis de- 
betur,*persequimur, Bed modo soli¬ 
dum consequimur, modo minus, ut 
ecce, si in peculium filii servive aga- 
mus: nam si nod minus in peculio 
sit quam persequimur, in solidum 
dominus paterve condemnatur: si 
vero minus inveniatur, eatenus eon- 
demnat judex, quatenus in peculio 
sit. Quemadmodum autem peculium 
intelligi debeat, suo ordine propone- 
mus. 


37. Item, si de dote judicio mulier 
agat, placet eatenus meritum con¬ 
demn ari debere quatenus facere pos- 
sit, id est, quatenus facilitates ejns 
patiuntur: itaque, si dotis quantitati 
concurrant facultates ejws, in solidum 
damnatur; si minus, in tantum quan¬ 
tum facere potest. Propter reten- 
tionem quoque dotis repetitio minui- 
tur; nam ob impensas in res dotales 
factas marito retentio concessa est, 
quia ipso jure necessariis sumptibus 
dos minuitur, sicut ex latioribus Di- 
gestorum tfbris cognoscere licet. 


37. Thus, too, if a wife bring an 
action for the restitution of her mar¬ 
riage portion, the husband must be 
condemned to pay only as far as he 
is able, i. e. as far as his means per¬ 
mit. Therefore, if his means admit 
of his paying the whole amount of 
the portion, he must do so; if not, 
he must pay as much as it is in his 
power to pay. The claim of a wife 
for the restitution of her marriage 
portion may also be lessened by the 
husband having a right to retain 
something, for the husband is per¬ 
mitted to retain a sum equivalent to 
the expenses he has incurred about 
the things given, since the marriage 
portion is by law diminished by the 
amount of sdl necessary expenses, as 
may be seen in fuller detail in the 
Digest. 


D. xxiv. 3. 12. 14; D. xxv. 1. 5. 

The privilege of being condemned only in an amount which 
he could pay without being reduced to a state of destitution 
(D. L. 17. 173), a privilege called by the commentators the 
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beneficium competcntia , was accorded to the defendant , in 
several other cases beside# those mentioned in the text and in 
the next paragraph and in paragr. 40. We may instance the 
cases of one brother sued by another, and every case arising 
between man and wife, except claims grounded on delicts. 
This privilege was always personal, and did not avail either 
heirs or sureties. 

Propter retentionem dotis. The husband might deduct the 
amount of all necessary expenses incurred in the management 
of the property constituting the marriage portion. If the 
expenses had been only profitably and not necessarily incurred, 
that is, were utiles , and not necessaries , Justinian only allowed 
the husband to bring an actio mandati , or an actio negotiorum 
gestorum, to reimburse himself; whereas, previously, he'had 
been able to deduct such expenses as well as those that were 
necessaries. (D. L. 16. 79. 1; 0. v. 13. 1.) As to expenses 
merely incurred for pleasure and ornament, voluptarue (D. L. 
1C. 79. 2), the husband had nothing more than the jus tol- 
letidi , that is, he might remove anything which he had con¬ 
tributed, and which he could take away without doing damage 
to tho property. (See Ulp. 11 eg. 6. 14.) 


38. Sed et si quis cum parente suo 
patronove agat, item si socius cum 
socio judicio societatis agat, non plus 
actor consequitur quam adversarius 
ejus facere potest. Idem est, si quis 
ex donatione sua conveniatur. 

D. xlii. 1. 16. 

39. Compensationcs quoque oppo¬ 
site plerumque efficiunt, ut minus 
quisque consequatur quam ei debe- 
batur; namque ex bono et soquo 
habita ratione ejus, quo<j invicem 
actorem ex eadem causa prrestaro 
oportet, in reliquum eum cum quo 
actum est condemuare, sicut jam 
dictum est. 


38. If any person sue his parent or 
patron, or one partner sue another in 
an action of partnership, be cannot 
obtain a greater sum than his adver¬ 
sary is able to pay. It is the same 
when a donor is sued for his gift. 

19, pr. and 1. 

39. When a set-off is opposed by 
the defendant to the demand of the 
plaintiff, it generally happens that 
the plaintiff recovers less than what 
he demands, for the judge, proceeding 
on equitable principles, may deduct 
from the demand of the plaintiff 
whatever he owes under the same 
head to the defendant, and may con¬ 
demn the defendant to pay the re¬ 
mainder only, as has been already 
observed. 


Gai. iv. 61. 

If tho defendant was not only a debtor but a creditor of the 
plaintiff, if he had something owing to him from the plaintiff 
as well as owed something to him, it was evidently tho most 
convenient way that he should be allowed to balance one debt 
against the other (compensatio pensare cum), and only account 
for the surplus, supposing a surplus were still duo from him. 

N N 2 
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Under the preetorian system, in all actions bona? Jidei, the 
judge, who could take all the circum^ances of the case into his 
consideration, set off as a matter of course any debt due to the 
defendant from the plaintiff in consequence of the same set of 
circumstances {ex eadem causa) by which the debt on which the 
action was brought, became due. (Gai. iv. 61.) In one case, 
however, viz. that of a banker (argentarius) , a much stricter 
system prevailed. The argentarius could only sue a customer 
for the sum due to him after deducting what he owed to the cus¬ 
tomer. If he sued for more, it was a plus-petitio. (Gai. iv. 04.) ■ 
In the actions stricti juris , which arose from unilateral, not 
bilateral contracts, there could be no reciprocal rights, as in a 
bilateral contract, giving the defendant a claim ex eadem 
causa. But the rule grew up and was confirmed by a rescript 
of Marcus Aurelius (see paragr. 31), dolofadt quipetit quod 
redditurus est. _ (D. xliv. 4. 8.) If the plaintiff claimed a 
sum which directly he had obtained he would have to repay 
back to the defendant, he was guilty of a dolus ; he had acted 
as if he had a right to the money, whereas he had not. Ac¬ 
cordingly the defendant could avail himself of the exception of 
dolus ; and the effect of this exception was that if the plaintiff 
was found to owe the defendant anything of a similar kind, 
although ex disjpari causa , which he had not allowed for in 
stating the amount of his claim, he entirely failed in his action. 
He did not recover any surplus which might be really due to 
him. The exception stopped the action altogether. The formula 
ran : Si in ea -re nihil dolo malo Auli Agerii factum sit neque 
fiat . . . condemna, si non paret, absolve. Dolus malus did 
appear, and all the judex could do was to absolve the defendant. 
(Paul. Sent. ii. 5. 3.) 

But we must not suppose that compensatio was looked on 
as a means of extinguishing an obligation. In theory of law, 
each debt subsisted separately. Certainly in the case of the 
argentarius it is hard to draw any line between an extinction 
of obligation and the way in which debts due to customers 
were necessarily deducted; but it was necessary that the debts 
due to and from the argentarius should be in eadem re, that 
is, should both consist, for instance, of money or wine. This 
was an exceptional case, and, generally speaking, the two debts 
clearly subsisted together, although, when, by submitting the 
facts to the knowledge of the judex in the case of actions bona? 
Jidei, and by the exceptio doli in the action of law, the set-off 
was claimed, its effects were retroactive, and may have said to 
have commenced from the moment when the two debts first 
began to exist together. (C. iv. 81. 4.) 

Under Justinian the debts were held to operate as mutually 
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extinguishing each other ipso jure. When the parties came 
before the judex , he ascertained their respective claims on each 
other, and if there was, on the whole, a balance in favour of 
the plaintiff, awarded the amount to him. All the old distinc¬ 
tions were done away, and it no longer made any difference 
whether the two debts arose from the same transaction, or 
whether things of the same kind were payable (the words, ex 
eadern causa, in the text are, therefore, under Justinian's legis¬ 
lation, inaccurate). But Justinian made it requisite that the 
defendant's claim should bo clearly well-founded, and that the 
amount should be at once ascertainable, and not need further 
inquiry to determine it (causa liquida). (See 0. iv. 31.14.1.) 


40. Eum quoque qui creditoribus 
suis bonis cessit, si postea aliquid 
acquisierit quod idoneum emolumen- 
tum liabeat, ex integro in id quod 
facere potest, creditores cum eo ex- 
periuntur: inhunmnum enim erat 
spoliatum fortunis suis in solidum 
dumnari. 


40. So, wlien a debtor who has 
made a cession of his goods to his 
creditors acquires a fortune which 
makes it worth their while, the credi¬ 
tors may compel him by action to 
pay as much as he is able, hut not 
more, for it would be inhuman to 
condemn a man to pay the whole 
debt who has already been deprived 
of all his property. 


D. xlii. 3, 4. 0. 


Tit. VII. QUOD CUM EO CONTBACTUM EST, QUI 
IN ALIENA POT-ESTATE EST. 


Quia tamen superius mentionem 
habuimus de actione,qua in peculium 
filiorumfamilias servorumve agitur, 
opus est ut de bac actione et de 
ceteris qure eorumdem nomine in 
parentes dominosve dari solent, dili- 
gentius admoneamus. Et quia, sive 
cum servis negotium gestum sit, sive 
cum iis qui in potestate parentis sunt, 
his fere eadem jura servantur, nc ver- 
bosa fiat disputatio, dirigamus ser- 
monem in personam servi dominique, 
idem intellecturi de liberis quoque et 
parentibus quorum in potestate sunt; 
nam si quid in his proprie observatur, 
separatim ostendemus. 


We have already spoken of the 
action which may be brought relative 
to the peculium of Jiliifamiltarum or 
of slaves. And we must now speak 
of it more fully, and also of all other 
actions which may be brought against 
parents and masters as representing 
children and slaves. But, as the law 
is almost the same, whether the deal¬ 
ing be with a slave, or with one under 
?he power of a parent, to avoid pro¬ 
lixity, we will treat only of slaves and 
their masters, leaving what we say of 
them to be understood as applicable 
also to children and the parents, under 
whose power they are. For anything 
which is peculiar to children and pa¬ 
rents we will point out separately. 


Gai. iv. 00. 
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By the strict rule of the civil law, the parent or master could 
not he bound or prejudiced by any act of a child or slave. But 
a sense of equity gradually broke in upon this rule, and, in 
certain cases, the contracts and delicts of persons alieni juris, 
came to affect those in whose power these persons were. 

This Title treats of the contracts of persons alieni juris, 
which were considered to concern the master or parent (1) 
whenever they were mado by his order; and (2) whenever he 
had profited by them. 

1. Si igitur jussu domini cum servo 1. Thus, then, if any one deal with 
negotium gestum erit, in solidum a slave acting under the command of 
praetor adversus dominum actionem his master, the proctor will give an 
pollicetur; scilicet quia qui ita con- action against the master for tho 
trahit, fidem domini sequi videtur. whole of what is due under the con¬ 
tract ; for with a slave, in this case, 
the person who contracts does so as 
relying on the faith of the master. 

Gai. iv. 70. 

The jussus domini extended to cases where the master sub¬ 
sequently ratified the contract, the ratification being equivalent 
to a mandate. (D. xv. 4. 1. 0.) 

If the slave had been merely the instrument of his master, 
if, for instance, the master arranged that money borrowed for 
himself should be told out to his slave, tho praetor would give 
a condictio, not an action quod jussu. (D. xv. 4. 5, pr.) 

2. Endem rationo prmtor duas alias 2. For the same reason the praetor 

in solidum actiones pollicetur, qua- also gives two other actions for the 
rum altera exercitoria, altera insti- whole sum due, the one called the 
toria appellatur. Exercitoria tunc actio exercitoria, the other the actio 
liabet locum, cum quis sorvum suum inshtoria. The action exercitoria may 
magistrum navi pra*posuerit, et quid be brought when a master has made 
cum eo ejus rei gratia cui prapositus his slave commander of a vessel, and 
erit contractum fuerit: ideo autem a contract has been entered into with 
exercitoria vooatur, quis exercitor ap- the slave relating to the business he 
pellatur is ad quern quotidianus navis has been appointed to manage. This 
queestus pertinet. Tnstitoria tunc action is named exercitoria, because 
locum habet, cum quis tabemie forte he, to whom the daily profits of a ship 
aut cuilibet negotiation! servum prne- belong, is said to be an exercitor. The 
posuerit, et quid cum eo ejus rei action institoria maybe brought when 
causa cui prnspositus erit contractum a master has intrusted his slave with 
fuerit: ideo autem institoria appel- the management of a shop or any 
latur, quia qui negotiationibus prte- particular business, and a contract 
ponuntur, institores vocantur. Istas has been made with the slave relating 
tamen duas actiones prietor reddit, et to the business he has been appointed 
si liberum quis hominem aut alienum to manage. This action is called 
servum navi aut tabernte aut cuilibet institoria, because persons to whom 
negotiation! prapposuerit, scilicet quia the management of a business is 
eadem (equitatis ratio etiam eo casu intrusted are called institores. The 
inlerveniebat. praetor likewise permits these two 
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actions to be brought if any one 
commits, to a free person, or to the 
slave of another, the management of 
a ship, a warehouse, or any particular 
affair, as the principle of equity is the 
same. 

Gai. iv. 71. 

Liberum homincm. We have seen at how late a period of 
Roman law it was that one freeman could act for another. (See 
13k. iii. Tit. 26.) It was, in fact, by extending these actions 
inslit aria and exercitoria, so as to embrace the case of a man¬ 
datary, that the praetor made the principal directly responsible, 
and thus enabled him to be really represented by the agent. 


.3. Introduxit et aliam actionem 
prrotor, quin tributoria vocatur: nam- 
que si servus in peculiar! merce 
seiento domino negotietur, et quid 
cum eo ejus rei causa contractum 
erit, ita pro;tor jus dicit, ut quidquid 
in his mercibus erit, quodque inde 
receptum erit, id inter dominum si 
quid ci debetur, et ccteros creditores 
pro rata portione distribuatur. Et 
quia ipsi domino distributionem per- 
mittit, si quis ex creditoribus querntur 
quasi minus ei tributum sit quam 
oportuerit, hanc ei actionem accom- 
modat, quoc tributoria appellatur. 


3. The prsetor has also introduced 
another action called tributoria; for, 
if a slave with the knowledge of his 
master trade with his peculium , and 
contracts are made with him in the 
course of business, the prretor ordains 
that all the merchandise or money 
arising from his traffic shall be dis¬ 
tributed between the master, if any¬ 
thing bo due to him, and the rest of 
the creditors of the slave in propor¬ 
tion to their claims. And as the master 
himself is permitted to make the 
distribution, if any creditor complain 
that he has received too small a share, 
the prtetor will permit him to bring 
the actio tributoria. 


Gai. iv. 72; D. xiv. 1. 1; D. xiv. 4, 5. 11; I), xiv. 4. 7. 1, 2. 

The actio tributoria was only given against the master when 
there was fraud {dolus) in the distribution; but there would he 
dolus directly the master had notice that a creditor had received 


nothing, or less than his share. 

4. Prcoterea introducta est actio de 
peculio deque eo quod in rem domini 
versum erit: ut quamvis sine volun- 
tate domino negotium gestum erit, 
tamen sivo quid in rem ejus versum 
fuerit, id totum prnestare debeat, sive 
quid non sit in rem ejus versum, id 
eatenus prrestare debeat, quatenus 
peculium patitur. In rem autem 
domini versum intelligitur, quidquid 
necessario in rem ejus impenderit 
servus : veluti, si mutuatus pecuniam 
creditoribus ejus solvent, aut (cdificia* 
ruentia fulserit, aut families frumen- 


(D. xiv. 4. 7. 2, 3.) 

4. The prsetor has also introduced 
an action relating at once to a pecu¬ 
lium, and to things by which the 
master has profited; for although 
the slave contracts without the con¬ 
sent of his master, yet the master 
ought, if he has profited by anything, 
to pay all up to the amount of his 
profit; tf he has not received any 
profit, he ought to pay the amount 
of the slave’s peculium. Everything 
is understood as profiting the master 
which is laid oufe in his necessary ex¬ 
penses by the slave; as, for instance, 
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turn emerit, vel etiam fundum aut 
quamllbet ali^m rem necessariam 
mercatus erit. Itaque, si ex dccem 
ut puta aureis quos servus tuus a 
Titio mutuos accepit, creditori tuo 
quinque aureos solvent, reliqnos vero 
quinque quolibet modo eonsumpserit, 
pro quinque quidem in solidum dam- 
nari debes; pro ceteris vero quinque, 
eatenus quatenus in peculio sit. Ex 
quo srlicet apparet, si toti dccem 
aurei in rem tuam versi fuerint, totos 
dccem aureos Titium consequi posse ; 
licet enim una est actio qua de pe¬ 
culio deque eo quod in rem domini 
versum sit agitur, tamen duas habet 
condcmnationes. Itaque judex apud 
quem do ea actione agitur, ante di- 
spicere solet an in rem domini versum 
sit; nec aliter ad peeulii u'stirnntio- 
ncm transit, quam si aut nilnl in rem 
domini versum esse intelligatur, aut 
non totum. Cum autem qmeritur 
quantum in peculio sit, ante deduci- 
tur quidquid servus domino, eive qui 
in potestate ejus sit debet, et quod 
superest id solum peculium intelli- 
gitur. Aliquando tamen id quod ei 
debet servus qui in potestate domini 
sit, non dedueitur ex peculio, veluti 
si is in hujus ipsius peculio sit; quod 
eo pertinet, ut si quid vicario suo 
servus debeat, id ex peculio ejus non 
deducatur. 


if the slave borrows money with 
which he pays the debts of his master, 
repairs his buildings in danger of 
falling, purchases wheat for the esta¬ 
blishment, or land for his master, 
or any other necossary thing. Thus 
if your slave borrow ten aurei of 
Titius, pay five to one of your credi¬ 
tors, and spend five, you would be 
condemned to pay the whole of fche 
first five, and so much of the other 
five as the slave’s peculium would 
cover; whence it will appear, that if 
all the ten aurei had been spent to 
your profit, Titius might have re¬ 
covered the whole from you; for al¬ 
though it is the same action in which 
the plaintilf seeks to obtain the pecu¬ 
lium , and the amount by which the 
master has profited, yet this action 
contains two condemnations. The 
judge before whom the action is 
brought, first inquires whether the 
master has received any profit; and 
then, when he has ascertained that 
no part or not the whole of the sum 
due from the slave lias been expended 
to the profit of the master, he pro¬ 
ceeds to estimate the value of the 
peculium , in estimating which, a de¬ 
duction is first made of what the 
slave owes his master, or any one 
under the power of his master, and 
the remainder only is considered as 
the peculium. But it sometimes 
happens, that what a slave owos to 
a person in the power of his master 
is not deducted, as when he owes 
something to a slave who forms part 
of his own peculium. For if a slave 
is indebted to his vicarius , the sum 
due cannot be deducted from the 
peculium. 


Gai. iv. 73, 74; D. xiv. 5. I; D. xv. 3. 3. I; D. xv. 1. 17. 

This action is generally called de peculio et in rem verso, 
because, in most caseB, the judge had to take notice of both 
the profit derived by the master and of the amount of the slave's 
peculium. But in some cases, as, for instance, whore the slave 
had no peculium , the actibn could be brought de in rem verso 
only, and so it would naturally be, if it could be shown that 
the master had reaped all the benefit of the contract. (See end 
of next paragraph.) 

Si quid vicario . The vicarii formed part of the peculium of 
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the ordinary slave; anything, therefore, deducted from the pecu- 
liitm, as owed to the vicarii, would, if paid, again enter into 
the peculium as the property of the ordinary slave. It was, 


therefore, useless to pay it. 

5. Ceterum dubium non est quin 
is quoque qui jussu domini contrax- - 
crit, cuique institoria vel exercitoria 
actio competit, de peculio deque eo 
quod in rem domini versum est, agere * 
possit; aed erit stultissimuq, si omissa 
actione qua facillime aolidum ex con¬ 
tractu consequi possit, se ad difficul- 
tatem pcrducat probandi in rem do- 
mini versum esse, vel babere servum 
peculium, et tantum habere ut soli- 
dum sibi solvi possit. Is quoque cui 
tributoria actio competit, ecque de 
peculio ct in rem verso agere potest; 
sed sane huic modo tributoria ex- 
pedit agere, modo de peculio et in 
rem verso. Tributoria ideo expedit 
agere, quia in ea domini conditio 
priucipua non est, id est, quod do¬ 
mino debetur non deducitur, sed ejus- 
dem juris est dominus cujus et ceteri 
creditorcs; at in actione de peculio 
ante deducitur quod domino debetur, 
et in id quod reliquum est creditori 
dominus condemnatur. liursus de 
peculio idco expedit agere, quod in 
hac actione totius peculii ratio habe- 
tur; at in tributoria, ejus tantum quo 
negotiatur, et potest quisque tertia 
forte parte peculii aut quarta vel 
etiam minima negotiari, majorem 
autem partem in prajdiis et mancipiis 
aut fociiebri pecunia habere. Prout 
ergo expedit, ita quisque vel lianc 
actionem vel ill am eligere debet: 
certe, qui potest probare in rem do¬ 
mini versum esse, de in rem verso 
agere debct. 


5. It need hardly be said that a 
person who has contracted with a 
slave acting by his master's com¬ 
mand, and who may bring either the 
action institoria or exercitoria , may 
also bring the action de peculio , or 
that de in rent verso. Blit it would be 
the height of folly in any one to give 
up an action by which he might easily 
recover his whole demand, and have 
recourse to another by which he 
would be reduced to the difficulty of 
proving that the money he lent to 
tlie slave was employed to the profit 
of the master, or that the slave is 
possessed of a peculium, and that 
sufficient to answer the whole debt. 
Any one, again, in whose power it is 
to bring tlie actio tributoria , may 
equally bring the action de peculio , 
or that de in rem verso; and it is ex¬ 
pedient, in some cases, to employ the 
former, and in some cases one of the 
two latter. On the one hand, the 
actio tributoria is preferable, because 
in this no privilege is accorded to the 
master, i. e. there is no previous de¬ 
duction made in his favour of what 
is due to him, but he stands in the 
same position as the rest of the 
creditors; whereas in the action de 
peculio , there is first deducted the 
debt due to the master, who is only 
condemned to distribute the re¬ 
mainder among the creditors. On 
the other hand, in some cases, it may 
be more convenient to bring the ac¬ 
tion de peculio , because it affects the 
whole peculium , whereas the action 
tributoria affects only so much of it 
as has been employed in trade; and 
it is possible that a slave may have 
traded only witty a third, a fourth, or 
some very small part of it, and that 
the rest itiay consist in lands, slaves, 
or money lent at interest. Eveiy one 
ought, therefore, to select this or that 
action as may promise to be most ad¬ 
vantageous to him. If, however, a 
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creditor can prove that anything has 
been employed to the profit of the 
master, he ought to bring the action 
de in rem verso. 

Gai. iv. 74; D. xiv. 4. 11. 

Any one who could bring an actio quod jussu, exercitoria , 
or institoria, could also, at option, bring an actio de peculio 
et de iv rem verso, but not at all necessarily vice versa. 

C. Qure diximus de servo et donri- 0. What we have said in relation 
no, eadem intelligimus et de filio et to a slave and his master, is equally 
filia aut nepote et nepte, et patre applicable to children and grandchil- 
avove in cujus potestate sunt. dren, and to their ascendants, in 

whose power they are. 

D. xiv. 4. 1.4. 


It may be observed that the master was never bound, if the 
slave engaged himself by mandate, or fidejussion, for a third 
person, but the father was bound by an engagement contracted 
for another by a son in Iris power. (D. xv. 1. 3. 9.) 


7. Illud proprie servatur in eorum 
persona, quod senatus-consultum Ma- 
cedonianum prohibuit mutuas pecu- 
nias dari eis qui in parentis erunt 
potestate, et ei qui crediderit, denega- 
tur actio tam adversus ipsum filium 
filiamve, nepotem neptemve, sive ad- 
hue in potestate sunt, sive morte pa¬ 
rentis vel emancipatione suue potes- 
tatis esse cceperint, qnam adversus 
patrem avumve, sive eos habeat ad- 
huc in potestate, sive emancipaverit. 
Qua) ideo senatus prospexit, quia 
sn^pe onerati cere alieno creditarum 
pecuniarum quas in luxuriam con- 
sumebant, vital parentium insidia- 
bantur. 


7. A peculiar provision lias, how¬ 
ever, been made in their favour by 
the senatus-consultum Macedonianum , 
which prohibits money to be lent to 
children under power of their pa¬ 
rents ; and refuses any action to 
the creditor, either against the de¬ 
scendants, whether still under power, 
or become sui juris by the death of 
the parent or by emancipation, or 
against the parent, whether ho still 
retain them under his power, or has 
emancipated them. This provision 
was adopted by the senate, because 
they thought that persons under 
power, when loaded with debts con¬ 
tracted by' borrowing sums to be 
wasted in debauchery, often at¬ 
tempted the lives of their parents. 


D. xiv. 6.1; D. xiv. 0. 3. 3; D. xiv. 0. 7. 10. 


The senatus-consul(um Macedonianum was made, accord¬ 
ing to Tacitus, in the reign of Claudius (Ann. xi. 31); accord¬ 
ing to Suetonius, in that of Vespasian (Vesp. 11). Perhaps it 
was only renewed in the latter reign. Theophilus informs us 
that it was made to meet the case of a young prodigal named 
Macedo, who attempted the life of his father. The terms of 
the senatus-consultum (D. xiv. 6. 1) would rather lead us 
to suppose Macedo was the name of a usurer. 
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8. Illud in surama admonendi bu- 
mus, id quod jussu patris dominive 
contractum fuerit, quodque in rem 
ejus versum erit, directo qudque posse 
a patre dominove condici, tamquam 
si principaliter cum ipso negotium 
gestum esset. Ei quoque qui vel 
exercitoria vcl institoria actione tene- 
tur, directo posse condici placet, quia 
liujus quoque jussu contractum intel- 
ligitur. 


8. ‘ Lastly, we may observe, that 
whenever any contraefhas been made 
by command of a parent or master, 
or anything employed to their profit, 
a condictio may be brought directly 
against the father or master exactly 
as if the contract had been originally 
made with them. So when any one 
is liable to the action institoria or 
exhibitoria, a condictio may also be 
brought directly against him, as in 
this case also it is by his order that 
the contract has been made. 


D. xvii. 2. 84; D. xiv. 3. 17. 5; D. xii. 1. 29. 


Posse condici. If a condiction could be brought, of what 
use were the peculiar praetorian actions of which, as the text 
informs us, the plaintiff could avail himself? Probably the 
institution of these actions’was long antecedent to the time 
when the condiction was admitted as an appropriate form of 
action in cases where a paterfamilias was to be made respon¬ 
sible for the acts of his son or slave. It was only by a great 
extension of the. scope of the condiction that it was given, 
first, when one man profited in any way by the property of 
another (D. xii. 1. 28. 32); and, secondly, against a person 
by whose order another person had contracted, or whose man¬ 
ager ( institor ) the person contracting was. (D. xii. 1. 9. 2.) 
After it had received this extension, the condictio would bo 
a concurrent remedy with the preetorian actions. But there 
would still be cases, namely, bilateral contracts, giving rise to 
preetorian actions, simh as thoso empti , or venditi , pro socio, 
locati or conducti, or contracts giving rise to actions in fac¬ 
tum , in which the condiction would not be given against the 
paterfamilias , and in which recourse must be had to the prae¬ 
torian actions proper to the kind of contract. These praetorian 
actions would, in the particular case of the paterfamilias , re¬ 
ceive a slight modification of form, and a new name, and be 
termed quod jussu, de in rem verso, de peculio, &c., though 
remaining substantially empti , locati , pro socio , &c., according 
to the character of tho transaction. 

It will be observed that the text says directo posse condici . 
Tho action could be brought as if we had treated directly with 
the paterfamilias. An actio was said to bo directa, in this 
sense, when brought against a person bound by some act of his 
own, indirecta when brought against a person bound by somo 
act of a person or thing belonging to him. And thus this Title 
and the two following may, if we please, be considered as treat¬ 
ing of a seventh division of actions into directa and indirecta. 
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Directa, when applied to* an action, was also opposed to con- 
traria, i. e. protecting the rights principally contemplated in 
the kind of contract as opposed to one protecting rights only 
incidentally attaching to it (see Bk. iii. Tit. 20); and it was 
also opposed to utilis, i. e. given directly by the law, as opposed 
to one given by an extension of the law. (Bee Introd. sec. 
100 .) 


Tit. VIII. DE NOXALIBUS ACTIONIBUS. 


Ex maleficiis servorum, veluti si 
furtum fecerint, aut bona rapuerint, 
ant damnum dederint, aut injuriam 
commiserint, noxales actiones pro- 
dita; sunt, quibus domino dainnato 
pernrittitur, aut litis n-stiinationem 
sulferre, aut liominem noxia dcdere. 


The wrongful acts of a slave, whe¬ 
ther he commits a theft or robbery, 
or docs any damage or injury, give 
rife to noxal actions, in which the 
master of the slave, if condemned, 
may either pay the estimated amount 
of damage done, or deliver up his 
slave in satisfaction of the injury. 


Gai. iv. 75. 


We now pass to actions given to enforce obligations arising 
from the delicts of persons alieni juris. These actions, which 
were given against the master of the slave, and, in anoient 
times, against the parent of the Jiliusfamilias, were termed 
noxales , because the master or parent could rid himself of all 
liability, by abandoning the slave or child committing the delict 
to the person injured. There was, however, no distinct actio 
noxalis. The action brought on the delict was one furti , 
vi bonorum raptorum , &c., as the case might be, the differ¬ 
ence being that the condemnatio was alternative, either to pay 
so much or to abandon the slave, instead of simply to' pay so 
much. 

If at any time, either before or after the litis contestatio , the 
master abandoned the slave, all right of action for damages 
against him became immediately extinct. The actio noxalis 
had thus a kind of resemblance to the actiones arbitrarice, in 
which the judex first ordered the defendant to make satisfac¬ 
tion, and then if he did not comply, proceeded to condemn 
him. 


1. Noxa autem est corpus quod 1. Noxa is the doer of the wrong- 
nocuit, id est, servus; noxia, ipsum ful act, i. e. the slave. Noxia is the act 
Wfttfsfieiuto, veluti furtum,«damnum, itself, that is, the theft, the damage, 
rapine, injuria. the robbery with violence, or injury. 


D. ix. 1. 1. I. 
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2. Summa autem ratione permis- 
sum est noxse deditione defungi; 
namque erat iniquunj nequitiam eo- 
rum ultra ipsorum corpora dominis 
damnosam esse. 


2. It is with great reason that the 
master is permitted to deliver up the 
offending slave: for it would be very 
unjust, when a slave does a wrongful 
act, to make the master liable to lose 
anything more than the slave him¬ 
self. 


Gai. iv. 75. 


3. Dontinus noxali judicio servi 
sni nomine conventus, servum actori 
noxne dedeudo liberatur: nec minus 
perpetiuun ejus dominium a domino 
transfertur; sin autem damnum ei 
eui deditus est servus resarcierit 
qumsita pecunia, auxilio printoris in¬ 
vito domino manumittetur. 


3. A master sued in a noxal action 
on account of his slave, clears him¬ 
self if he gives up his slave to the 
plaintiff, and then the property in the 
slave is thus transferred for ever; 
but, if the slave can procure money, 
and satisfy the master to whom he 
has been given up for all damage lie 
has sustained, he may be manumitted 
by the intervention of the proetor, 
though against the wish of his new 
master. 


D. ix. 4. 20. 


4. Sunt autem constitute noxalcs 
actiones, ant legibus, aut edicto proe- 
toris: legibus, veinti furti lege Duo- 
deeim Tabularum, damni injurin' lege 
Aquilia; edicto prictoris, veluti inju- 
rinrum et vi bonorum rnptorum. 


4. Noxal actions are established 
either by the laws, or by the edict 
of the prietor. By the laws, as for 
theft, by the law of the Twelve Ta¬ 
bles? for wrongful damage, by the lex 
Aquilia; by the printer's edict, as for 
injuries and robbery with violence. 


Gai. iv. 70. 

These are but examples; any delict whatsoever committed 
by a slave would furnish ground for an actio noxalis. 


5. Omnis autem noxalis actio caput 
sequitur: nam si servus tuns noxiara 
commiserit, quamdiu in tua potestnte 
sit, tecum est actio; si in alterius po- 
testatem pervenerit, cum illo incipit 
actio esse; at si tnanumissus fuerit, 
directo ipse tenetur, et extinguitur 
noxie deditio. Ex diverso quoque 
directa actio noxalis esse incipit: 
nam si liber homo noxiam comruise- 
rit, et is servus tuus esse coeperit 
(quod quibusdam casibus effici primo 
libro tradidirnus), incipit tecum esse 
noxalis actio quie antea directa fuis- 
set. 


5. Every noxal action follows the 
delinquent. The delicts committed 
by your slave are a ground of action 
against you, while the slave belongs 
to you; if the slave becomes sub¬ 
ject to another, the action must be 
brought against the new master; 
but if the slave is manumitted, the 
action is brought directly against 
him, and there cannot then be any 
giving up of the slave in satisfaction. 
Conversely, an action, which was at 
first direct, may afterwards become 
noxal; for if a freeman commit a 
wrongful act, and then become your 
slave, which * may happen in some 
cases, of which we have spoken in 
our First <Book, then the direct action 
against the slave is changed into a 
noxal action against $ ~>u. 



558 


LIB. IV. TIT.* VITT. 


GAi..iv. 77. 

If the slave were not in the possession of his owner ( domi - 
nus ), of course the owner would not he liable for his delicts. 


0. Si servus domino noxiam com- 
miserifc, actio nulla nascitur: namque 
inter dominum et eum qui in potes- 
tate ejus est, nulla obligatio nasci 
potest; ideoque et si in alienam po- 
testatem servus pervenerit aut manu- 
missus fuerifc, neque cum ipso, neque 
cum eo cujus nunc in potestate sit, 
agi potest. Unde, si alienus servus 
noxiam tibi commiserit, et is postea 
in potestate tua esse cocperit, inter¬ 
est actio, quia in eum casum de¬ 
ducts sit, in quo consistere non po- 
tuit; ideoque licet exicrit de tua 
potestate, agere non potes: queraad- 
naodum si dominus in servum suum 
aliquid commiserit, nec si manumis- 
sus aut alienatus fuerit sei-vus, ullam 
actionem contra dominum habere po¬ 
test. 


6. If a slave commit a wrongful 
act against his master, no action can 
be brought; for no obligation can 
arise between a master and his slave; 
and if the slave pass under»tho power 
of another master, or is manumit¬ 
ted, no action can be brought either 
against him or his new master; 
whence it follows, that, if the slave 
of another should commit a wrong¬ 
ful act against you, and become your 
slave, the action is extinguished; as 
it has become impossible, in the ac¬ 
tual position of the parties. And al¬ 
though he subsequently passes out of 
your power, yet you cannot bring an 
action. Neither, if a master injures 
his slave in any way, can the slave 
after having been alienated or manu¬ 
mitted, bring any action against his 
master. 


Gai. iv. 78. 


The Proculians had thought that a master could, after a 
slave had passed out of his power, bring an action against the 
slave, for anything done by him whilst his slave. (Gai. iv. 
78.) 


7, Sed veteres quidem hsec et in 
filiisfamilias masculis et feminis ad- 
mi sere. Nova autem hominum con- 
versatio hujusmodi asperitatem recte 
respuendam esse existimavit, et ab 
usu communi hoc penitus recessit. 
Quis enim patiatur filium suum et 
maxima filiam in noxam alii dare, ut 
pene per corpus pater magis quam 
filius periclitetur, cum in filiabus 
etiam pudicitise favor hoc bene ex- 
cludit ? Et ideo placuit in servos 
tantummodo noxales actiones esse 
proponendas, cum apud veteres le- 
gum commentatores invenimtis stB- 
pius dictum, ipsos filiosfamilias pro 
suis delictis posse conveniri. 


7. The ancients, indeed, applied the 
same rules to children of both sexes 
in the power of ascendants; but the 
feeling of later times has rightly re¬ 
jected, such extreme rigour, and it 
has therefore passed wholly into dis¬ 
use. For who could hear to deliver 
up as a forfeiture a son, and still 
more a daughter? for, in the person 
of his son, the father would suffer 
more than the son himself, and mere 
regard to decency forbids such treat¬ 
ment of a daughter. Noxol actions 
have, therefore, been allowed to ap¬ 
ply to slaves only; and we find it 
often laid down in the older jurists, 
that an action may be brought di¬ 
rectly against sons in power, for their 
wrongful acts. 


Gai. iv. 75. 77-70 ; D. ix. 4. 33-35. 

It is true that the sons of a family could be sued, but then 
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the plaintiff could only recover up to the amount of the pecu- 
lium; and, therefore, the old actio noxalis may have been a 
much more efficient remedy, though one which the more leni¬ 
ent idea of parental power, current in the later days of Homan 
law, would not sanction. 


Tit. IX. SI QUADRUPES PAUPERIEM FECISSE 

DICATUR. 


A noxal action is given by the law 
of the Twelve Tables, when irrational 
animals, through wantonness, rage, 
or ferocity, have done any damage; 
but if the animals are delivered up 
in satisfaction for the damage done, 
the owner is secured against any 
action; such is the law of the Twelve 
Tables; as, for example, if a kicking 
horse should kick, or an ox, apt to 
gore, should inflict an injury with his 
horns. But this action can only be 
brought in the case of animals acting 
contrary to their nature, for, when the 
ferocity of a beast is innate, no action 
can be brought, so that, if a bear 
break loose from his master, and 
mischief be done, the master can¬ 
not be sued; for he ceased to be the 
master as soon as the wild beast 
escaped. The word pauperles de¬ 
notes a damage done without any 
wrong intent; for an animal, void of 
reason, cannot be said to have had a 
wrong intent. Thus much as to 
noxal actions. 

D. ix. 1. 1, pr. 3, 4. 7. 10. 

Although in the Twelve Tables the word quadrupcs was 
used, all animals were held to he included under it 

The distinction noticed in the text is that between an animal 
with an inborn fierceness {genitalis feritas) and one with a 
confirmed vicious habit ( calcitrosus , petere solitus). The 
owner of the latter only was liable to the actio noxalis given 
by the Twelve Tables. 

If an animal fierce by nature did. any damage while in the 
keeping of any one, his keeper would be liable to an actio 
utilis , though not to the direct actio noxalis given by the law 
of the Twelve Tables. (See next paragraph.) 


Animalium nomine quen ration© 
carent, si qua laseivia aut fervore aut 
feritate pauperiem fecerint, noxalis 
actio lege Duodecim Tabularum pro- 
dita est. Qua; animalia, si noxie de- 
dantur, profleiunt reo ad liberationem, 
quia ita lex Duodecim Tabularum 
scripta est, ut puta, si equus calcitro¬ 
sus colce percusscrit, aut bos cornu 
petere solitus petierit. IInee autem 
actio iu iis quo; contra naturam mo- 
ventur locum habet; ceterum, si geni¬ 
talis sit feritas, ccssat. Denique si 
ursus fugit a domino et sic nocuit, 
non potest quondam dominus con- 
veniri, quia desiit dominus esse ubi 
fera evasit. Pauperies autem est 
damnum sine injuria facientis datum: 
nec enim potest animal injuriam fe- 
cisse dici, quod sensu caret, llcco 
quod ad noxalem pertinet actionem. 
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1. Ceterura sciendum est redilitio 
edicto prohiberi nos canem, verrem, 
aprum, ursum, leonem ibi liabere qua 
vulgo iter fit; et si adversus ea fac¬ 
tum erit, et nocitum libero liomini 
esse dicetur, quod bonum et tequum 
judici videtur, tanti dominus condem- 
netur; ceterarum rerum, quanti dam¬ 
num datum sit dupli. Printer has 
autem a*dilitias actiones, et de pau- 
perie locum liabebit; nuraquam enim 
actiones, pnesevtim pcenales, de ea- 
dem re concurrentes alia aliam con- 
sumit. 


1. It must be observed, that the 
edict of the tedile forbids any man 
to keep a dog, a boar, a bear, or a lion, 
where there is a public road; and, if 
this prohibition be disobeyed, and 
any freeman receive hurt, the master 
of the beast may be condemned at 
the discretion of the judge; and, in 
case of damage to anything else, the 
condemnation must be in double the 
amount of damage done. Besides 
the ffidilitian action, the action de 
pauperie may also be brought against 
the same person; for when different 
actions, especially penal actions, may 
be each brought on account of the 
same thing, the employment of one 
does not prevent the employment of 
another. 


D. ix. 4. 2.1; D. xxi. 1. 40. I; D. xxi. 1. 41, 42; D. xliv. 7. 00. 


Tit. X. DE IIS PER QUOS AGERE POSSUMUS. 


Nunc admonendi sumus agere 
posse quemlibet hominem aut suo 
nomine, aut alieno: alieno veluti 
procuratorio, tutorio, curatorio; cum 
olim in usu fuisset alterius nomine 
agere non posse, nisi pro populo, pro 
libertate, pro tutela, Pmterea lege 
Hostilia permissum est furti agere' 
eorum nomine qui apud hostes es- 
sent, aut reipublicne causa abessent, 
quive in eorum cujus tutela essent. 
Et quia hoc non mihimam ineom- 
moditatem habebat, quod alieno no¬ 
mine neque agere neque excipere 
actionem licebat, coeperunt homines 
per procuratores litigare; nam et 
morbus et n?tas et necessaria pero- 
grinatio, itfcmque alise multre caussa 
ssepe irnpedimento sunt quominus 
rem suam exequi possint. 


.We must now remark, that a per¬ 
son may conduct an action either in 
his own name, or in that of another, 
as, for instance, if he is a procurator, 
a tutor, or a curator; hut anciently, 
custom forbad one person conducting 
an Action in the name of another, 
unless for the people, for freedom, or 
for a pupil. The lex Hostilia after¬ 
wards permitted an actio furti to be 
brought in the names of those who 
were prisoners in the hands of an 
enemy, of persons absent in the ser¬ 
vice of the state, or under the cure of 
tutors. But, as it was found to be 
exceedingly inconvenient, that one 
man should be prohibited from bring¬ 
ing or defending an action in the 
naroo of another, it by degrees be¬ 
came a practice to sue by procurators. 
For ill-health, old age, unavoidable 
journeys, and many other causes, 
continually, prevent mankind from 
being able to attend personally to 
their own affairs. 


Gai. iv. 82; D. 1. 17.123; D. iii. 3. 1. 2. 

The old principle of Roman law was, that no one could 
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represent another, and with the exceptions noticed in the text 
tins principle was rigorously observed during the period of the 
actions of law. 

By ayere pro populo was meant bringing an actio popularis 
{earn popularem actionem dicimus qiuc su am jus populi tuetur, 
(I). xlvii. 2-‘3. 1) ; by ayere pro libertate, was meant becoming 
assertor libertalis for a slave; and by ayere pro tutela , bring¬ 
ing an action on behalf of a pupil. 

Under the system of formula?, the first step towards breaking 
through the old rule was the permitting a coynitor to be ap¬ 
pointed. A coynitor was a person who was appointed by one 
of the parties to a suit to conduct it for him. The coynitor 
himself was not necessarily present when he was appointed, but 
it was necessary that the appointment should be made before 
the magistrate, in presence of the adversary, and by a certain 
form of words. For instance, a plaintiff speaking generally of 
his action would say, “ Quod eyo tecum ayere volo, in earn 
rem Lucium Titium coynitorem do .” Other forms, adapted 
to other eases, are given in Gaius (iv. 83). 

The next step was to permit a procurator appointed by a 
mandate to conduct a suit, but he did so in his own name, for 
it was not till a late period of lloman law that a procurator 
could expressly represent his principal. He had accordingly 
to give security ratam rem dominant habiturum, that his 
principal would ratify what he did. When a coynitor or pro¬ 
curator appeared instead of the real party to the suit, the 
intentio of the formula was left as it would have been if the 
party himself had appeared, as, for instance, Si paret Name - 
riant Ncyidiam Public Maaio sees ter lium X. millia dare 
oportere , and then in the condemnatio the name of the 
coynitor was substituted, judex Numerium Neyidiatn Tmcio 
Tilio sestertium X. millia condetnna. (Gai. iv. 86, 87.) 

In the time of Justinian a procurator, however appointed, 
and even the neyotiorum yestor , if he procured a subsequent 
ratification from his principal, could in every way represent the 
principal. The procurator need not give any security, provided 
that, if his principal were absent, he could satisfactorily show 
that he had authority to act for him. The neyotiorum yestor , 
generally in such a case called defensor , because he would sel¬ 
dom take the responsibility on himself, except when the person 
for whom he appeared was the attacked party, had to give 
security ratam rem dominmn habiturum or judicatum solvi. 

1. Procurator neque certis verbis, 1. A procurator is appointed without 

neque prncsente ndversario, imrno any particular form of words, nor is 
plerumquo ignoranto eo eonstituitur; the presence of the adverse party re- 
cuicumque enim permiseris rem tuam quired ; indeed, it is generally don® 

O O 
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age re mil defendere, is procurator without liis knowledge. For any one 
intelligitur. is considered to be your procurator 

who is employed to bring or to defend 
an action for you. 

Gat. iv. fid; D. iii. 3. 1. 1. 3. 

2. Tutores et curatores queinad- 2. How tutors and curators are 
modum constituimtur, primo libro appointed has been alreaily explained 
expositum est. in the First Book. 

Gai. iv. 8;>. 

If the tutor, in appearing for the pupil, had merely discharged 
a duty forced upon him, the actio jmlicati (i. e. the action 
brought to enforce the sentence) was given to or against the 
pupil. If the tutor chose to appear for the pupil when he need 
have done nothing more than authorize the pupil to appear 
himself, the actio jadicati was given to or against the tutor. 
The case was the same as regards the curators of persons under 
the ago of 20. 


Tit. XL BE SATISDATIOiVIBUS. 


Satisdutionum modus alius anti- 
(piitati placuit, aliiun novitas per 
usiim amplexa est. Oliru enim, si 
in rem agebalur, satisdare possessor 
compellebatur, ut si vietus esset, nee 
rem ipsam restitueret nec litis a-sti- 
mationem ejus, potestas esset petitori 
aut cum eo agendi, uut cum fidejus- 
soribus ejus: qua* satisdatio appel- 
latur judicatum solvi. Unde autem 
sic appellatur, facile est intclligere; 
namque stipulatur quis ut solvatur 
sibi quod fuerit judicatum. Multo 
magis is qui in rem actione conve- 
niebatur, satisdare cogebatur, si alicno 
nomine judicium accipiebat. Ipso 
autem qui in rem agebat, si suo no¬ 
mine petebat, satisdare non cogeba¬ 
tur, procurator vero, si in rem agebat, 
satisdare jubebatur ratam rem domi- 
num habiturum : periculum enim erat 
no iterum dominus de eadem ro ex- 
periretur. Tutores et curatores, eodem 
modo quo et procuratores, satisdare 
debere verba edicti faciebant; sed 
aliquando his agentibus satisdatio re- 
mittebatur. Hccc ita eraut, si in rem 
agebatur. 


One system of taking securities 
prevailed in ancient tunes; custom 
has introduced another in modern 
times. Formerly, in a real action, 
tho possessor was compelled to give 
security, so that if he lost his cause, 
and did not either restore the thing 
itself, or pay the estimated value of 
it, the plaintiff might either sue him 
or his fidejussors; this species of 
security is termed judicatum solvi, nor 
is it difficult to understand why it is 
so called. For the plaintiff used to 
stipulate that what was adjudged to 
him should bo paid, and with still 
greater reason was a person sued in 
a real action obliged to give security 
if he was defendant in the name of 
another. A plaintiff in a real action 
suing in his own name, was not 
obliged to give security; but a procu¬ 
rator had to give security that his acts 
would be ratified by the jierson for 
whom he acted; for there was a 
danger lest the person should bring a 
fresh action for the same thing. By 
the words of the edict, tutors and 
curators were bound to give security, 
as well as procurators, but it was 
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sometimes dispensed with when they 
were the plaintiffs. Such was the 
practice with regard to real actions. 

Gai. iv. 89. 91. 90. 98-100; D. xlvi. 7. 6. 


Jndicatum solvi stipulatio tres clausulas in tinum collatas 
habct; tie re judicata, de re defendenda, de dolo malo. (D. 
xlvi. 7. (>.) There were three objects secured by the cautio 
jndicatum sold; the surety promised (1), that the litis cp.sli- 
viatio , the amount of what was adjudged by the sentence, should 
he paid if the defendant should be condemned and should not 
give back the thing; (2), that the defendant should appear to 
receive the sentence of the judge; (3), that the defendant 
should use no dolus malus, should not, for instance, give back 
the thing, but give it in a state deteriorated by his fault. The 
object of the defendant, as well as the sureties, binding himself 
for the litis testimalio (a/tt cum eo ayendi, says the text, aut 
cum Jidcjussoribus), was to give the plaintiff his choice between 
an action ex stipulatu, which was often preferred, or one ex 
judicata , i. e. upon, or to enforce, the sentence. The object of 
making the defendant directly liable, by a stipulation, if lie did 
not appear to defend the action, was to avoid having recourse 
to the less direct mode in which the disobedience of the de¬ 
fendant to obey the magistrate’s summons was made to benefit 
the plaintiff. 

Salt’s dare possessor compellebalur. If the possessor would 
not give the cautio jndicatum sold, tho possession, by means 
of an interdict (see Tit. If). 3) was transferred to the plaintiff, 
if lie were willing to give the security which his adversary 
refused to give. 

Litis cestimatio. Lis here signifies the subject of tho suit. 

Mullo may is si alieno nomine . This applied to the procu 
rator in the days when ho did not really represent the principa . 
Tho coynitor never gave security. The person really interested 
in the action was ealled dominus litis; when the procurator 
did not represent him, but came forward as if he were the 
dominus litis, it was necessary to guard against the real domi¬ 
nus litis bringing another action. 

Tutors had probably to give security in all cases where they 
were the party defendant. 


1. Si vero in personam, ab actoris 
quidem parte eadem obtinebant, qua) 
diximus in actione qua in rem agitur. 
Ab ejus vero parte cum quo agitur, si 
quidem alieno nomine aliquis inter- 
veniret, omnimodo satisdaret, quia 
nemo defensor in aliens re sine satis- 


1. In personal actions, on the part 
of the plaintiff, the same rules as to 
giving security were observed as in 
real actions. As to the defendant, if 
he appeared in the name of another, 
he was obliged to give security, for 
no one was considered a competent 
O O 2 



504 


LIB. IV. TIT. XI. 


dalinne idoneus esse creditur. Quod defendant in behalf of another unless 
si prnprio nomine aliquis judicium he gave security; but any one who 
accipiebat in personam, judicutum defended a personal action in his 
feol\i salisdare non cogebatur. own name was not compelled to give 

the security judicalum sntvi. 

Gat. iv. 100-102. 

If the defendant was a cognitor , the do minus litis gave 
security for him. ( Vat. Fragni. 317.) 

2. Sed htec hodic aliter observan- 2. At present a different practice 

tur: sive euim quis in rem aelione prevails. A defendant who is sued 
convenitur sive id personam suo no- in his own name, either in a real or 
mine, nullam satisdationem pro litis personal action, is not forced to give 
rtistimatione dare compellitur, sed security for the payment of the esti- 
pro sua tan turn persona, quod m mated value of the thing sued for, 
judicio pennaneat usque ad termi- but only for his own person, that is, 
num litis; vel coninuttitur suie pro- that ho will remain and almle the 
missioni cum jurejuraudo, quam jura- judgment until the end of the suit, 
tori am caution em vocant; vel nudum For this security recourse may he 
promissionem vel satisdationem pro had to the promise on oath of the 
qualitato persona* sua* duio compelli- party, when the security is called a 
tur. ituiliu jmatoria, or to his simple pro¬ 

mise without oath, or to a satis/lalio, 
according to the quality of the per¬ 
son. 

C. xii. 1. 17. 

In judicio pennaneat. An earlier writer would have said 
in jure, as the cautiu was given when the parties were before 
the preetorthat the defendant would go before th c judex. But 
in Justinian’s time the distinction of in jure and in judicio 
was done away. 

We gather from the text, that whereas under the old law the 
defendant would have had to give security both for the payment 
of the amount at which the subject-matter of the action was 
valued, and that he would appear to defend himself (pro re de- 
fendenda, or, as here, in judicio permanent ), under Justi¬ 
nian’s legislation he did not engage at all for the former, and 
for the latter he did not necessarily give the security of a fide¬ 
jussor, but if a vir illustris, only pledged himself by oath, or 
even by a simple promise. (C. xii. 1. 17.) 

3. Sin autem per procuratorem Jis 3. But, where a suit is commenced 
vel infertur vel suscipitur, in actor is or defended by a procurator, if the 
quidem persona, si non mandatum procurator of the plaintiff does not 
actis insinuntum est, vel praesens do- either register a mandate of appoiut- 
minus litis in judicio procurator^ sui ment, or if the person who really 
personam confirmaverit, ratatn rem brings the action does not himself 
dominum hnbiturum satisdationem appear before the judge to confirm 
procurator dare compellitur: eodem the appointment of the procurator, 
obserrando, et si tutor vel curator vel then the procurator himself is obliged 
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aline tales persontc qme alien arum to give security, tlmt the person for 
rerum gubernationem receperunt, whom he acts will ratify his pro- 
litera quibusdam per alium inferunt. ceedings. The same rule applies 

also if a tutor, curator, or any 
other person, who has undertaken 
to manage the affairs of another, 
brings an action through a third 
party. 

4. Si voro aliquis convenitur, si 4. As to the defendant, if he ap- 

quidem prnesens procuratorem dare pears and wishes to appoint a pro- 
paratus est, potest vel ipse in judi- curator, lie may either himself come 

cium venire, et sui procuratoris per- before tlie judge, and there confirm 

sonam per judication solvi satisda- the appearance of the procurator, by 

tionis solcmnes slipulationes firmare, giving with a solemn stipulation the 

vel extra judicium satisdationem ex- caution called judical urn solvi, or he 

ponere, per qunm ipse sui procura- may give such a security elsewhere, 

toris fidejussor existat pro omnibus and become himself the fidejussor 

judicatum solvi satisdationis clau'-u- of his own procurator, as to each 

lis : ubi et do liypotbeca suarum re- clause of the caution judicatum solvi, 

rum converure compellilur, sive in and he is then compelled to subject 

judicio promiscrit, sive extra judicium all his properly to u hypotlieca, v he- 

cavent, ut tarn ipse qu.xm heredes ther he promises before the judge nr 

ejus obligenlur; aha insuper can tela not, and this obligation binds not only 

vel salisdatione piopter personam himself but Ins hors. He must also 

ipsius exponendn, quod tempore sen- give a fuithcr caution that he will 

ten lire recitandm m judicio mvenie- himself appear at the time when 

tur, vel si non venerit omnia dahit judgment is given, or if lie fails to 

fidejussor qmr condemnatione conii- do so, his Jidijussor will be obliged to 

nentur, nisi fueiit provocatum. pay all that is fixed to he paid by the 

sentence, unless the decision bo ap¬ 
pealed against. 

For the clau.suIce of the cautio judicatum solvi , see note on 
the introductory pnrngrnph of this Title. 

Alia insuper can tela. This was to insure that the actio 
judicati should be given against the real dominus litis . 

5. Si vero reus prresto ex quacurn- 5. But if, from any cause, a de¬ 

que causa non fuent, et alius velit fendant does not appear, and another 
defensionem ejus suture, nulla dilfe- person is willing to defend the action 
reiitia inter aetiones in rem vel in for him, he may do so (nor does it 

personam introducenda, potest hoc make any difference whether the ac- 

facere, ita tanieri ut satisdationem tion is real or personal), but be must 
judicatum solvi pro litis n'siiinationo give security judicatum solvi to tlie 
pnestet; nemo eniin secundum veto- amount of what is at stake; for, ac- 

rerti regulam (ut jam dictum est) cording to the old rule of law we 

alien® rei sine salisdatione defensor have just mentioned, no one can be 
idoneus inleliigitur. defendant for another without giving 

security. 

0. Quid omnia apertius et perfec- 0. All this will be learnt more easily 
tissime a quotidiano judiciorum usu and fully by attending tlie sittings of 
in ipsis rerum documentis apparent, judges, and by tlie teaching of actual 

practice. 

7. Quam formam non solum in hac 7. We order that th- se rules shall 
regia urbe, sed etiam in omnibus nos- be observed not only in this our 
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tris provinciis, et si propter imperi- 
tiara forte alitor celebrabantur, obti- 
nere cenaemus; cum neeesse eat 
omnes provincias caput omnium nos- 
ti'arum civitatum, id est, bane regiam 
urbom ejusque observantiam soqui. 


royal city, but also in all our pro¬ 
vinces, although other usages may 
be now adopted there through igno¬ 
rance; for it is necessary that all 
the provinces should conform to the 
practice of our royul city, the capital 
of our whole empire. 


Tit. XII. DE PERPETUIS ET TEMPORALIBUS AC- 
TIONIBUS, ET QtLE AD HEREDES ET IN HE- 
REDES TRANSEUNT. 


Hoc loco admonendi sumus, eas 
quidem actiones qme ex h*ge sena 
tusvc consulto sive ex sucris consti- 
tutionibus proficiscuntur, perpetuo 
siderc antiquitus compctere, donee 
sacra; constitutiones tarn in rem quam 
in personam actionibus certos fines 
dederunt; eas vero qua; ex propria 
prnetoris jurisdictione pendent, ple- 
rumque intra annum vivere: nam et 
ipsius prsetoris intra annum erat im- 
periurn. Aliquanilo tarnen et in per- 
petuum extenduntur, id est, usqne ad 
finem ex constitutiombus introdne- 
tum: quales sunt ea; quas boporum 
possessor!, cetcrisque qui heredis loco 
sunt, accominodat. Furti quoque 
manifest! actio, quamvis ex ipsius 
pradoris jurisdictione proficiscatur, 
tamen perpetuo datur; absurdum 
enim esse cxistimavit anno cam ter- 
minari. 


"We ought here to observe that the 
actions derived from the law, from a 
aetnilns-coHsullum, or from imperial 
constitutions, could formerly be exer¬ 
cised at any length of time, however 
great; until imperial constitutions 
assigned fixed limits both to real and 
to personal actions. Of tho actions 
derived from the jurisdiction of tho 
prsvtor, the greater pari only last 
during one year, for this was the 
limit of tho privtor’s authority. Home- 
times, however, these actions are per¬ 
petual, that is, last until the timo 
fixed by the constitutions; such are 
those given to the bnnorum possessor 
and to others standing in tho place 
of the heir. The action furti mani¬ 
fest}, also, though proceeding from 
the jurisdiction of the printer, is yet 
perpetual, for it seemed absurd to 
limit its duration to a year. 


Gai. iv. 110, 111. 


This Title gives us two more divisions of actions, making an 
eighth and a ninth, viz. actions perpetual and temporary, and 
actions transmissible and not transmissible to and against heirs. 

Although the duration of the preetor's authority may have 
suggested the particular length of timo during which actiones 
temporales could be brought, we must not suppose that they 
had to be either brought or concluded while the same person 
was prs&tor during whose tenure of office the right to bring 
them first accrued. As an exception to the rule that pra 3 torian 
actions lasted only for a year, we have mentioned in the Text 
the actio furti manifesti, which was perpetual because it was 
really derived from the Twelve Tables, the preetor having only 
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substituted ft pecuniary for a capital penalty. (Gai. iv. 111.) 
Also, almost all praetorian actions, the object of which was to 
establish a right to a particular thing ( actiones reipersecutors ), 
were perpetual. (!D. xliv. 7. 35.) 

In a.d. 424, Theodosius II. enaoted that, as a general rule, 
actions, real or personal, should not bo brought alter a lapse of 
thirty years. (C. vii. 39. 3.) Subsequently the time was, in 
the case of some actions, as in that of an actio hypothecaria , 
when the thing hypothecated remained in the hands of the 
debtor, extended to forty years. (0. vii. 39. 71.) The term 
perpetua, however, still continued to be applied to these 
actions, though, properly speaking, in the time of Justinian it 
meant nothing mo e than an action which could be brought 
within thirty or forty years, as opposed to those which could 
only bo brought within a shorter period. Tho effect of the 
lapse of time, in cases where actions could only be brought 
within thirty or forty years, was, it may be observed, to bar the 
action, not, as in the case of prescription by the lapse of ten 
or twenty years under the legislation of Justinian (see Bk. ii. 
Tit. 0), to transfer the property. 


I. Non omnes nutem actiones qua; 
in nliqnein ant ipso jure coinpotunt 
nut a pnHoro dantur, et in lieredem 
jeque competent nut (lari solent: est 
emm cerlissimu juris regula, ex niale- 
liciis porn ales actiones in lieredem rei 
non competere, veluti furti, vi hono- 
rum raptorum, injiiriarmu, danini 
injuria 1 ; sed heredilms hujusmodi 
actiones eompetunt, nec denegantur, 
excepta injuriarum actione, et si qua 
alia sirnilis inveniatur. Aliquando 
lumen etiam ex contractu actio con¬ 
tra lieredem non competit, cum tes¬ 
tator dolose versatus sit, et ad liere¬ 
dem cjus niliil ex co dolo pervenerit. 
l'mnales autom actiones quas supra 
diximus, si ab ipsis principalibus per- 
sonis fuorint contostata;, et heredilms 
dantur, et contra licredes transeuut. 


1. It is not all the actions allowed 
against any one by the law, or given 
by ihc praetor, that will equally be 
allowed or given against liis heir. 
Tor it is a fixed rule of law, that 
actions arising from delicts are 
not allowed against the heir of the 
delinquent, as, for instance, tlie 
actions furti , r< bon'orum rnptorum , 
injuriarum, dnmui injurite. These 
actions are, however, given to heirs, 
with the exception of the action in- 
juriarum , and others that may resem¬ 
ble it. Sometimes an action, arising 
from a contract, is not allowed against 
nn lieir; for instance, the action given 
against any one for wilful wrong com¬ 
mitted by him, is not allowed against 
the heir under his testament. But 
penal actions, such as those of which 
we have just spoken from the mo¬ 
ment of the litis conlcstatio , pass both 
to and against the heirs to the par¬ 
ties. 


Gai. iv. 112, 113; D. iv. 3. 3 7. 1; D. xliv. 7. 20. 58. 

Aliquando e.v contractu actio contra heredem non competit . 
This is taken from Gaius, wlio means it to apply to tbe heirs of 
adslipulatores, sponsorcs, and Jidepromissores ; for Uieir heirs 
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were not 'bound; but it is difficult to say to what it could apply 
in the time of Justinian. It would also be supposed, from the 
text, that an action making a testator responsible for dolus 
malus did not ordinarily pass against his heirs, if his heirs 
were not benefited by the wrong he had committed; but there 
was only one case in which the action did not pass against his 
heirs whether they had benefited by the dolus malus or not., 
namely, the action in duplum against a person who had been 
guihy of dolus malus with regard to a deposit placed in his 
custody under the pressure of an accidental misfortune (see 
Tit. G. 23) ; and even in this case an actio in simplum passed 
against the heirs. (D. xvi. 8. 18.) The whole of the passage 
in the text seems inaccurate. 


2. Superest ut admoneamus, quod, 
si ante rem judicatarn is cum quo 
actum est satisfaciat actoii, officio 
judicis convenit eum absolvere, licet 
juilicii accipiendi tempore in ea causa 
fuisset, ut damnari debeat: et hoc 
est quod ante vulgo dicebatur, omnia 
judicia absolutoria esse. 


2. It remains that we should re¬ 
mark, that if, before the sentence, the 
defendant satisfies the plaintiff, the 
judge ought to absolve the defendant, 
although, from the time of the action 
being commenced before, the magis¬ 
trate, it was evident the defendant 
would he condemned. It is in this 
sense that in former times it was 
commonly said that in all actions 
the defendant might be absolved. 


Gai. iv. 111. 


The Proculinns, we may suppose from what Gains tells us 
(iv. Ill), had maintained that, as the question on which the 
condemnation depended was whether a certain fact did or did 
not exist at the time when the action was given, the judge 
could not avoid condemning the defendant, if the defendant 
was at that time in a position to be condemned. The contrary 
opinion of the-Sabinians is here confirmed by Justinian. 


Tit. XIII. DE EXCEPTIONIBUS. 


Sequitur ut de exceptionibus dis- 
piciamus. Comparatm autem sunt 
exceptiones defendendorum eorum 
gratia cum quihus agitur: srepe enirn 
accidit, ut licet ipsa persecutio qua 
actor experitur justa sit, tainen ini- 
qua sit adversus eum cum quo agitur. 


It now follows that we should 
speak of exceptions. They have been 
introduced as a means of defence for 
those against whom the action is 
brought. For it often happens that 
the action of the plaintiff, although 
in itself justly brought, is yet unjust 
with respect to tho person against 
whom it is brought. 


Gai. iv. 115,110. 

Exceptions belonged properly to the system of formulae 
only. Under that system the preetor or other magistrate who 
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pronounced on the right, qui jus dicebat , decided whether, on 
the statement of facts, the plaintiff had a right to an'action. If 
he had, the parties were sent to the judge. But though tho 
plaintiff might have a right to an action, the defendant might 
have some ground to urge why, in the particular instance, the 
action should be defeated. He stated these grounds to the 
praetor, and the statement was incorporated in the formula sent 
to the judge, and was called the exceptio ; it excepted, or took 
away from the power of the action. (See Introd. sec. 101 ) 
The judge was bound by the instructions he received in tho 
intentio. He could take notice of no reason urged by the 
defendant why the action should fail, if the only question sub¬ 
mitted to him by the praetor was whether the plaintiff had a 
good ground of action. It was necessary that the praetor should 
also expressly instruct him to inquire whether the action, how¬ 
ever well grounded, ought not to be defeated. 

Tor instance, supposing an action was brought on a stipula¬ 
tion, the formula would rim Hi paret Numeriuni Negidium 
Aulo Agerio sestertinni X mi!Hit dare oportere. Tho only 
question which the judex ■ could have to decide would be, was 
the stipulation made or not? If it was, the right of the plain¬ 
tiff to have a sentence in his favour was indisputable. But sup¬ 
posing the praetor went on to add an exception, and say Si in 
ea re nihil dolo mala Auli Agerii factum sit neque Jiat, then 
a further inquiry would have to be made; was there any fraud 
on the part of the creditor which made it unjust that he should 
recover in the action ? 

The defendant, in making an exception, was not supposed to 
admit the truth of the plaintiff's statement. (P. xliv. 1. 0.) 
The plaintiff had first to prove his intentio , and unless he did 
so the action failed. Supposing he proved it to the satisfaction 
of the judex?, it was then for the defendant to prove his excep¬ 
tion. lie affirmed the facts on which the exception rested, and 
he must prove them; he was in his turn the attacking party; 
Reus in exceptione actor est. (D. xliv. 1. 1.) 

There was, however, a class of actions, viz. those bona jidei, 
in which, as wo have already said (see Tit. fi. 31), exceptions 
were never used; for here the judge was bound by the character 
of the action to examine into all the circumstances, and only to 
condemn the defendant if justice demanded he should do so. 
The action itself was said to imply any exception that could bo 
set up. (D. xxxv. 1. 84. 5.) 

In the time of Justinian there were, properly speaking, no 
such things as exceptions. The word came to mean any de¬ 
fence other than a denial of the subsistence of die right of 
action, which was urged before the magistrate by tho defendant. 
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1. Verbi gratia, si metu coactus, aut 
dolo imlnetus, aut erroro lapsus, sti- 
pulanti Titio promisisti quod non 
debueras, palum est jure civili to ob- 
ligatum esse, ct actio qua intenditur 
dare te oportere, efficax est; sod ini- 
qtium est te eomlemnnri. Ideoque 
datur tibi exceptio metus causa, aut 
doli mali, aut in factum coinj)osita ad 
linpugnandam actionem. 


T> xliv. 4. 4. 10. .* 


1. For instance, if forced by fear, 
inveigled by fraud, or fallen into a 
mistake, you promise Titius in a sti¬ 
pulation that which you did not owe 
linn, it is evident that, according to 
the civil law, you are bound, and the 
action, in which it is maintained that 
you ought to givo, is validly brought. 
Yet it is unjust that you should be 
condemned; and, therefore, to repel 
the action, you have given you the 
exception metus causa , or doli mail, or 
one made to raise the question of a 
particular fact. 

3 ; B. xliv. 7. :i(J. 


Errore lapsus, i.e. not a mistake as to the thing forming 
the subject ol‘ the stipulation, for such a mistake would make 
the stipulation void; but a mistake in the apprehension of 
some fact which, if the defendant had known rightly, he would 
not have entered into the stipulation, (See Ilk. iii. Tit. 111. U3.) 

The exceptio taolus causa ran thus: Si in on re nihil metus 
causa factum est. The e.rccptiu doli mali thus: Si in ea re 
nihil dolo malo Audi Agerii factum sit neque fiat. (D. xliv. 
4. 4. 2 and 4.) We may remark that the former is general, 
(fear inspired by any one whomsoever,) the latter personal, 
(the fraud of Aulus Agerius,) and that the e.rceptio doli mali 
relates not only to the character of the action at the particular 
time when the obligation was formed, but also to its subsequent 
character, neque factum sit neque Jiat. A claim might he 
perfectly fair in the first instance, and afterwards become only 
partially so, or. even wholly unfair. For instance, the real 
owner of an estate might claim it, and then find that the 
possessor, having improved it during the time he held it, is 
entitled ta compensation. If the owner refuses the compensa¬ 
tion, his claim, in itself fair, becomes, in the way he urges it, 
unfair. 


In factum composita , i. e. shaped so as to raise the question 
whether a statement of a particular fact was or was not truo. 
Some particular fact is submitted by the praetor to the judex , 
instead of such a general inquiry as whether the plaintiff has 
been guilty of fraud. For instance, to use the example given 
in the Digest (xlv. 1 . 22), the inquiry directed to be made 
might be whether the plaintiff has not made the defendant 
believe that the subject of stipulation, which is made of brass, 
was made of gold. 

The exceptio in factum composita was thus, like the actio 
in factum composita , opposed to one in jus concepta. For 
instance, the exceptio doli mali, which was in jus concepta. 
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not only raised a question of fact, but made it requisite that 
the judex should affix a certain character to tho acts of the 
parties. It may be observed that this general exception doli 
mali would always answer every purpose which could be gained 
by using an exception in factum composita; for any particular 
fact which’ if stated as an exception and proved, would furnish 
a bar to the action, would be taken notice of under the ex¬ 
ception doli mail. But tho magistrate would not always allow 
an exception doli mail to be inserted when he would give per¬ 
mission to employ one in factum compos it a ; for infamy was 
attached to a plaintiff against whom an exception doli Mali 
was proved; and when the plaintiff stood to the defendant in 
any such near relation as that of patron or ascendant, the 
magistrate would not'allow an exception to be used which 
would have any further consequence than to protect the de¬ 
fendant. 

2. Idem juris est, si quis quasi 2. It is tho same, if any one should 

crodondi causa pecuniam slipulatns stipulate from you for the repayment 
fncrit, nequo nmucravcrit; nam earn of money lie is to lend you, and then 
pecuniam a te petere posse eum cer- does not pay to you the sum borrowed; 
turn est, dare enim te oportet, cum in such a case, ho could certainly de- 
ex stipulation*? tenearis; sed quia ini- mund from you the amount you have 
quum est eo nomine to condemnari, engaged to repay him, and you are 
placet per exceptionem pccuniie non bound to give it, for you are tied by 
iiumciaLie te defendi debere, cujus the stipulation. But as it would be 
tempora nos (secundum quod jam unjust that you should be condemned 
superioiibus libris sciiptum est ) con- in such an action, it has been thought 
slilutioiie nostra coarctuvimus. right you should have the defence of 

the exception prcnnue non numrratte. 
The time within which this exception 
can be used, has, as we have said in 
a former Book, been shortened by 
our constitution. 

Gat. iv. 110; C. iv. 30. 14. 

Quasi credcndi causa , i.c. bad made the defendant promise 
to pay a sum, as if be, the plaintiff, were going to lend the sum 
to the defendant. 

It will be remembered that, in this exception, the burden of 
proof was on the plaintiff, instead of, as in other exceptions, on 
the defendant. (See Bk. iii. Tit. 21.) 

3. Bncterea debitor, si pectus fuerit 3. Again, tbo debtor who hns 

cum creditore no a se petoretur, nihi- agreed with liis creditor that pay- 
lominus oblignlus manet, quia pacto ment shall not be demanded from 
convento obligationos non oranimodo him, still remains bound. For an 
dissolvuntur. Qua de causa effieax agreement is not a mode by which 
est adversus eum actio qua actor in- obligations are always dissolved. The 
tendit, si paret cum dare oportere; action, therefore, in which the intentio 
sed quia iniquum est contra pactio- runs, “ If it appears that he ought to 
nem cum damnari,defenditur per ex- give," may be validly bn light against 
ceptionem pacti conventi. him; but as it would bo unjust that 
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he should be condemned in contra¬ 
vention of the agreement, lie may 
use in his defence the exception parti 
conventi. 

Gat. iv. 110. 

Obligations formed re or verbis could not be dissolved by a 
simple pact. As the contract was a subsisting one, an exception 
was necessary. The exception pacti conventi ran thus: Si 
inter Aulum Agerium et Nnmerium Negidium non convcnit, 
ne ea pec uni a petcrefur. (Gai. iv. 11!).) 

4. .-Kune si debitor creditorc de- 4. So, too, if the debtor, when the 

ferente juraxerit nihil se dare opor- creditor challenges him to swear, 
tere, adluic obligatus permanet; sed affirms on oath that he ought not to 
quia iniquum est de peijurio quieri, gi\e, he still remains bound. But as 
defenduur per exceptioncm juris- it would be unjust to examine whe- 
jnrandi. In lis quoque actionibus tlier he has perqired himself, he is 
quibus in rem ngitur, ivque noces- allowed to defend himself #ith the 
saria* sunt exceptions, vehili si peti- exception jun.juraudi. In actions in 
tore deferente possessor juraverit mu, these exceptions are equally ne- 
eain rem »uam esse, et nihilominus cesgary; for instance, if the posses- 
petitor eamdcm rem viudicet; licet .sor, on being challenged by the de- 
enim verurn sit quod mtendit, id est, fendant, swears that the property is 
rem ejus esse, iniquum tamen est his, and yet the plaintiff still persists 
possessorem coudemnari. in his real action. For the claim of 

the plaintiff might he well founded, 
and jet it would be unjust to con¬ 
demn the possessor. 

D. xii. 2. 0, pr. and 1 ; D. xii. 2, 0. 1; D. xii. 2. 11. 1. 

The exceptio jurisjurandi wns only necessary when the fact 
whether the defendant had accepted the oath when offered him 
was disputed. If it was acknowledged, the proetor would not 
give an action at all. (D. xii. 2. 3.) The oath terminated 
the right of the plaintiff to an action; jusjurandum speciem 
transactionis continet , majoremque habet uuctoritulem quani 
res judicata. (D. xii. 2. 2.) 

5. Item si judirio tecum actum 5. Again, if an action real or per- 

fueiit, sive in rem sue in personam, sonal lias been brought against you, 
nihilominus obligutio durnt, et ideo tlm obligation still subsists, and, in 
ipso jure de endem re postea adversus strict law, an action might still be 
te agi potest; sed debes per excep- brought against you for the same ob- 
tionein rei judicata* adjuvaii. ■ ject, but you are protected by the ex¬ 

ception rei judicata. 

' Gai. iv. 100, 107. 

Under the system of the actions of law, if a cause lind once 
been decided, no further action could again be brought on the 
game grounds (Gai. iv. 108); but this was not the case under 
the praetorian system. To understand the effect of a previous 
actioD having been brought under the praetorian system, wo 
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must notice the distinction drawn by Gaius in the part of his 
Fourth Book which treats of exceptions between judicia legi¬ 
tima and judicia iniperio continentia. A judicium legiti- 
mum , i. e. founded on the old jus civile, was an action given 
in the city of Rome, or within the first milestone round the 
city, between Roman citizens, and tried by a single judge. 
A judicium imperio cofttinens , i. e. founded on the authority 
of the prtetor, was ail action given out of Rome*or by recu- 
peratores, or when one or both parties was a peregrinus. The 
hitter, the imperio continentia , never extinguished the right of 
action, and therefore the plaintiff who brought an action for 
the second time had to be met with an exception. With re¬ 
spect to judicia legitima, a further distinction is to he made, 
if they were in ran or in factum, the nature of these actions 
prevented the litis contestatio in their case operating as a 
novation ; and therefore, if a fresh action was brought, the 
defendant had to repel it by the exception rei judicata}, or in 
judicium deducts, as the case might be. Accordingly we may 
say, in brief, that under the pnetorian system none but judicia 
legitima in personam extinguished the right of action, and 
therefore in all other cases an exception was necessary. 

In the timo of Justinian these distinctions had disappeared, 
and therefore he says generally that the res judicata produces 
an exception. It was to have the same force as it had formerly 
had in the case of judicia imperio continentia, and not that it 
had received in judicia legitima. Whether the action was 
real or personal, as the text informs us, the principal obliga¬ 
tion still subsisted, and, no novation having taken place, a 
second a^ion could only be repelled by an exception. But, 
practically speaking, under the system of judicia extraordi- 
ttaria , as the judge did not receive instructions from a magis¬ 
trate, and was not bound within the limits of a formula, the 
distinction between the res judicata operating as a bar or as 
an exception was a very immaterial one. 

In order that a res judicata should be available either as a 
bar or an exception, it was necessary that there should have 
been, in the former action, the same thing as the subject-matter 
of the litigation, the same quantity, the same right, the same 
ground of action, the same persons suing in the same character; 
Cum quaritur lure exceptio noeeat necne, p inspiciendum esl 
an idem corpus sit: Quantitas eadem, idem jus: an eadem 
causa petendi, eadem conditio personarum — qua} nisi omnia 
concurrant alia res est. (D. xliv. 2. 12. Bk. 14.) 

0. Hiec exempli enusa retulis.se 0. The above examples of excep- 
suffiriet. Alioquin, quam ex multis tions may suffice. Tt nay be seen 
variisque causis exceptiones neces- in the larger work of thi Digest or 
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sarin' sint, ex latioribus Digestorum 
seu Pandectarum libris intelligi po¬ 
test. 

7. Quarum quredam e legibus vel 
ex iis qum legis vicem obtinent, vel 
ex ipsius pra-tovis jurisdictions sub- 
stautiara capiunt. 

Gax. i 


Pandects bow numerous and bow 
different aro tlie causes which make 
exceptions necessary. 

7. Some of these exceptions are 
derived from the laws, and from 
other enactments having the force 
of law, or from the jurisdiction of 
the prudor. 

. 118. 


E legibus; such as the exception nisi bonis cesser it, rela¬ 
tive to the cession of the debtor's goods, under the lex Julia. 

E.v iis qua- legis vicem obtinent, i. e. senatus-consulta and 
constitutions. The exception under the rescript of Hadrian, 
permitting the employment of an exception doll tnali when a 
plaintiff neglected to notice a counter-claim (see Tit. G. 39), 
may serve as an example. 

8. Appellantur aulem exceptions, 8. Exceptions are cither perpetual 
alia; perpotu.v et pere.inptoiho, alue and peremptory, or temporary and 
ternporules et dilatoriai. ddatoiy. 

I). xliv. 1 . a. 


The duration according to which exceptions are said to he 
prrpetua• or ternporules , is the length of time in which they 
can he used by the defendant if he has occasion, not the 
length of time during which their effect continues if they are 
employed. 

All e.veeptiones perpetua were necessarily percmptoriie ; if 
found to be justified by the facts, they set the matter in litiga¬ 
tion at rest for ever. All e.veeptiones temporules were neces¬ 
sarily dilatori<c ; they did but defer the decision of the matter 
in question till the expiration of a certain time. 


9. Those are perpetual and per¬ 
emptory which always present an 
obstacle to the demand, for wo cut 
away the ground on which it is 
brought; as, for instance, the excep¬ 
tion doli mall, that meins causa , and 
that pacti convnili, when it has been 
agreed that no demand for the money 
shall ever be made. 

D. xliv. 1.3.- 

An act might be used for ever as an exception; and yet if 
Rn action wore brought grounded on it, that action might pos¬ 
sibly have to be brought within a certain time. For instance, 
if fraud or violence had been used in the malting of a contract, 
the exception would be good whenever an action was brought 
08 the contract; hut the person injured could only bring an 
actio doli or metus causa within a limited time. Henco it 


9. Perpetual et peremptorifle sunt, 
qutc sornper agentibus obstant, et 
scraper rein de qua agitur perimunt: 
qualis est oxceptio doli rnali, et quod 
metus causa factum est, et pucti con- 
venti, cum ita convenCrit ne ornnino 
pecunia peteretur. 
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cfttno to be said that such things were temporalia ad aycndum, 
per yet u a ad excipiendum. (See D. xliv. 4, 5, 0.) 


10. Temporales atque dilatorisu 
sunt, qua? ad tcmpus nocent, et tem- 
poris dilationem tribuunt: qualis est 
pacti conventi, cum ita convonerit ne 
intra cerium tempus ageretur, veluti 
intra quinquennium; nam finite* eo 
temporo non impeditur actor rem 
exequi. Ergo ii quibus intra certum 
temp3 agore volentibus objicitur ex¬ 
cept io aut pacti conventi aut alia 
siinilis, differre debent actionem et 
post jtempus agere; ideo enim et di- 
latoriic is tie exceptiones appollantur. 
Alioquin, si intra tempus egerint, ob- 
jectaque sit exceptio, nequo co judi- 
cio quidquam consequerentur propter 
exceptionem, neque post tempus olnn 
agero poterant, cum teraere rem in 
.judicium deduccbunt et eonsumebant, 
qua rationc rem amittebant. Ilodie 
iiutein non ita stride lue proecdcre 
volumus; sod euni qui ante tempus 
pactionis vel obligationis litem in- 
l'oire ausus est, Zenoniaine consti- 
tutioni subjacere censemus, quam 
sacratissimus legislator de iis qui 
tempore plus pctierint, protulit: ut 
si inducias quas ipso actor sponte in- 
dulscrit vel natura actionis continet, 
conlempscrit, in duplum habeant ii 
qui talom injuriam passi sunt; et 
post ens finitas non alitor litem sus- 
cipiant, nisi outlies expensas litis 
ante a acceperint, ut net ores tali puma 
perlerriti temper a litium doceautur 
observare. 


10. Those are temporary and dila¬ 
tory which present an obstacle for a 
certain time and procure delay. Such 
is the exception pacti conventi when 
it has been agreed that no action 
shall be brought for a certain time, 
as, fo? instance, for five years; when 
once this period has elapsed, the 
plaintiff is not prevented from bring¬ 
ing his action. Those, therefore, 
who seek to bring the action before 
the expiration of the time, and are 
repelled by the exception pacti con¬ 
venti, or any similar one, ought to 
put it off and to bring it after the 
time has elapsed ; hence these excep¬ 
tions are termed dilatory. If plain¬ 
tiffs have brought the action before 
the expiration of the time, $nd been 
repelled by the exception, they will 
not gain anything by the action they 
bring, because of the exception; ami, 
formerly, they would not have been 
able again to bring an action on the 
expiration of the time, because they 
bad rashly brought their claim before 
a judge, and so used up tlieir light 
to bring an action, and lost all they 
could claim. But at the present day 
we do not wish to proceed so rigor¬ 
ously ; any one who shall venture to 
bring an action before the time fixed 
by the agreement or obligation, shall 
bo subject to the dispositions of the 
constitution of Zeno, published by 
that emperor with respect to those, 
who, in regard to time, ask more 
than is due to them. Consequently, 
if the plaintiff shall disregard the 
delay which he himself has volun¬ 
tarily accorded, or which results 
from the nature of the action, the 
delay shall be doubled for the benefit 
of those who have sustained such a 
wrong; and even after the expiration 
of the time, these persons shall not 
be obliged to defend the action unless 
they have been first reimbursed for 
all tho expenses of the former action, 
that a penalty so heavy may teach 
plaintiffs to have duo regard to tho 
delays that are to ehqse before ac¬ 
tions are brought. 
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Oat. iv. 122, 123; C. iii. 10. 

Alia similis. Gaius gives, as an instance, the exceptio litis 
clicidua\ given to repel a plaintiff who broke up into two 
actions his remedy for a single thing, and sued within the same 
prcctorship for the part he did not include in his first action.- 
Gaius defines dilatory exceptions as those quae non semper 
locum habent, sed eritaripossunt. (iv. 122.) 

Zet oniame constitaticmi . See Tit. G. 36. 


11. Tineterea ctiam ex persona 
dilntoriiu sunt exccptinnes, quales 
sunt procurutoiin?, veluti si per mili- 
tem ant inulierem agere quis velit: 
mini nulitilms, nec pro patro vel 
mat re vel uxoie, riec ex sacro re- 
scripto, prncuralorio nomine experiri 
concedilur; suis vero negotiis super- 
esse sine offensa discipline? possunt. 
Fas vero excoptiones qua* oiim pro- 
euratorilpis propter infumiam vel 
ilantis vel ipsius procuratoris oppone- 
liantur, cum in judiciis Irequentaii 
nullo modo perspeximus, couquies- 
eere sancimus; ne dura de Ins alter¬ 
catin', ipsius negotii disceptatio pro- 
teletur. 


D. xliv. 1.3; 


11. There are also dilatory excep¬ 
tions by reason of the person : such 
are those objecting to a procurator; 
as, for instance, if a plaintiff wjshes 
to have his cause conducted by a 
soldier or woman, for soldiers cannot 
be procurators even for their father, or 
mother, or wife, not even by virtue 
of an imperial rescript; lmt they may 
conduct their own affairs without any 
breach of discipline. As to the ex¬ 
ceptions formerly opposed to procura¬ 
tors on account of the infamy, either 
of the person appointing the pro- 
curator, or of the procurator himself, 
since we found that they were no 
longer used in practice, we have en¬ 
acted that they shall he abolished, 
that no discussion as to their effect 
may prolong the course of the action 
itself. 

('. li. 13. 7. !). 


The exception to the procurator ns an improper person only 
produced a delay; directly the plaintiff appointed a proper per¬ 
son as procurator, the action proceeded. 

The infamia alluded to was that produced by being con¬ 
demned in certain actions, as in the actio tutelce , depositi, pro 
socio, &c. 


Tit. XIV. DE REPLICATIONIBUS. 


Interdmn evenit nt exceptio, quie 
prirna facie juste \ideatur, inique no- 
ceat. Quod cum accidit, alia allega¬ 
tions opus est adjuvandi actoris 
gratia, qua? replicatio vocatur, quia 
per earn replicatur atque resolvitur 
jus exceptions: veluti, cum pactus 
est aliquis cum debitore suo ne ab eo 
pecuniam petat, deinde postea in con- 
trarium pact! sunt, id est, ut creditori 


Sometimes an exception which at 
first sight seems just, is really un¬ 
just. In this case, to place the plain¬ 
tiff in a right position, it is necessary 
there should be another allegation 
ternted a replication, because it un¬ 
folds and resolves the right given by 
the exception. For example, sup¬ 
posing a creditor has agreed with a 
debtor not to demand payment, and 
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potere liceat. Si agat creditor, et ex- then makes an agreement to the con- 
cipiat debitor ut ita demum condem- trary, that .is, that he may demand 
netur, si non convenerit ne earn payment; if, when the creditor brings 
pecuniam creditor petat, nocet ei ex- his action, the debtor uses the excep- 
ceptio. Convenit enim ita: nantique tion, alleging that he ought only to 
gihilominus hoc verum manet, licet bo condemned if his creditor is not 
postea in contrarium pacti sint; sed under an agreement not to demand 
quia iniquum est creditorem exclmli, payment, this exception presents an 
replicatio ei dabitur ex posteriore obstacle to the creditor. For it re- 
pacto convento. mains true that this agreement was 

made, although a contrary agreement 
was afterwards made. But as it would 
be unjust to deprive the creditor of 
his remedy, he will be permitted to 
use a replication founded on the latter 
agreement. 

Gai. iv. 120. 

All that ljas been said on the use and nature of exceptions is 
applicable to replications, which are but exceptions of an excep¬ 
tion. (D. xliv. 1. 22.) 

It is to be remarked that there could not be an exceptio doli 
mali to an exceptio doli malt. If the plaintiff had been guilty 
of fraud, it could not strengthen his right of action that the 
defendant had also been guilty. (D. xliv. 4. 4. Id.) 

1. Rursus interdum cvenit ut re- 1. The replication, in its turn,may, 
plicatio, qua; prima facie justa cst, at first sight, seem just, and yet be 
inique nocBftt. Quod cum aceidit, really unjust. In this caso, to aid 
alia allegatione opus est, adjuvandi the defendant, it is necessary there 
rei gratia, qute duplicatio •voeatur. should be a further allegation, termed 

a duplicatio. 

Gai. iv. 127. 

2. Et si rursus ea prima facie justa 2. And if, again, the duplicatio 

videatur, sed propter aliquam causam may seem just, but is really unjust, 
actori inique noccat, rursus alia alle- there is wanted to aid tho plaintiff a 
gationo opus est, qua actor adjuvetur, still further allegation, termed a tripli- 
quee dicitur triplicatio. catio. 

Gai. iv. 128. 

3. Quarum omnium exccptionum 8. The great diversity of affairs 

usum, interdum ultorius quam dixi- has made it requisite to carry still 
mus, varietas negotiorum introdueit: farther the use of these exceptions, 
quas omnes apertius ex Digestorum A clearer knowledge of them all may 
latiore volumine facile cst cognos- be obtained by reading the fuller work 
cere. of the Digest. 

Gai. iv. 129. 

4. Exceptiones autem quibus de- 4. The exceptions given for the 
bitor defenditur, plerumque accom- protection of the debtor are also for 
modori solent etiam fidejussoribus the most part given in behalf of his 
ejus et recto; quia quod ab iis petitur, fldejmsores, and rightly -o; for what 
id ab ipso debitore peti videtur, quia is demanded from them i > really de- 

T F 
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man (led from the debtor, because by 
the actio mandati lie will be forced to 
repay them what they have paid for 
him. Hence, if a creditor agrees with 
his debtor not to demand payment, 
the exception pacti conventi may bo 
employed by those who are bound for 
him, exactly as if tho agreement not 
to demand payment had been made 
with them personally. There are, 
however, some exceptions not allowed 
them; for, iustancc, if the debtor has 
made a cession of his property, and 
the creditor sues him,-he may protect 
himself by the exception nisi boms 
eesserit ; but this exception is not 
allowed to Jirfcjussores. Tor, in taking 
security for the payment of a debt, 
what tlie creditor principally looks to 
is, recovering wliat is owed him from 
the sureties, in case of the insolvency 
of the principal. 

D. xliv. 1. 10; D. ii. 14. 32. 

Exceptions were divided into rei coherentes , which affected 
the right to claim, and persona? roh<erentes, which only pro¬ 
tected tlie debtor himself. Fidejussors could avail themselves 
of the former, but not of the latter. 

As an instance of an exceptio cohwrens rei maybe given an 
exceptio doli mali, or a general pact not to sue. As nn in¬ 
stance of an exceptio cohwrens persona' may be given that 
mentioned in the text, where the debtor was protected by 
having given up all his property, or a particular pact not to 
sue the debtor personally. In such a case as the last, however, 
the fidejussors would have an actio mandati ngninst the debtor 
for what they paid for him, and, therefore, ho would get no 
good by tlie pact, except, perhaps, that of delay. 
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mandati judicio redditurus est eis 
quod ii pro eo solverint. Qua rations, 
et si de non pelenda pecunia pactus 
quis cum reo fueril, plucuit perindc 
suecurrendum esse per oxeeptionem 
pacti conventi illis quoque qui pro eo 
obligati essent, ac si cum ipsis pactus 
esset no ab eis ea pecunia peteretur. 
Sane qiuedam exceptiones non solent 
his accommodori; ecee enim de bitor, 
si bonis suis eesserit, et cum eo 
creditor experiatur, defenditur per 
exceptionem nisi bonis eesserit; sod 
ha'o exceptio fidejnssoribus non datur, 
ideo scilicet quia qui alios pro debi- 
tore obligat, hoc maxime prospieit, 
ut cum facultatibus lapsus fuerit 
debitor, possit ab iis quos pro eo ob- 
ligavit, suum consequi. 


Tit. XV. DE INTERDICTIS. 


Sequitur ut dispiciamus de inter¬ 
dicts, seu actionibus qua* pro his ex- 
ercentur. Krant. autem interdicta 
formal atque conceptioncs verhorum 
quibus praitor ant jubebat aliquid fieri, 
aufc fieri proliibebat: quod tunc 
maxime faciebat, cum de possessions 
aut quasi possessione inter aliquos 
contendebatur. 


We havo now to treat of interdicts 
and the actions which supply their 
place. Interdicts were certain formula; 
by which the praetor ordered or for¬ 
bad something to be done ; they were 
chiefly employed in disputes as to 
possession or quasi possession. 
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Gat. iv. 138,139. 

An interdict was a decree or edict of the praetor made in a 
special case. The preetor published a general edict stating the 
leading principles on which he would act. But in certain cases 
ho would make an edict applicable only to particular persons 
and particular things. Instead, for instance, of referring the 
party applying to him for relief to the general rule of law that 
one man should not be allowed to interfere with the water¬ 
courses of another, he made an edict that A should not interfere 
with the watercourses of B. According to the circumstances 
of the case such a command might be either positive or nega¬ 
tive; and though, as is remarked in paragr. 1, the word inter¬ 
dictum was considered to apply more properly to a negative 
command only, it was, us a matter of usage, applied to all such 
special edicts indifferently. 

If the person to whom the special edict was addressed obeyed 
its directions, no further proceedings were necessary; if he dis¬ 
obeyed, the preetor allowed an action to bo brought grounded 
on the interdict. A sketch of the mode in which the proceed¬ 
ings grounded on an interdict were conducted will be found in 
the notes to paragr. 8. 

There was always something of a public character in the 
reasons which induced the prajtor to grant an interdict. He 
adopted it as a speedy and sure remedy in cases when danger 
was threatened to objects which public policy is (Specially in¬ 
terested to preserve uninjured, such as public roads and waters, 
burial-grounds, or sacred places; and though interdicts were 
granted where the quarrel was entirely between private parties, 
it was only when the subject of dispute was such as to render a 
breach of the public peace the probable result, unless the matter 
was set at rest by the summary interposition of legal authority. 
If, for instance, it was a possession or quasi-possession that was 
disputed, it was feared that the claimant would adopt force io 
eject the actual occupier, that force would bo met by force, and 
the public peace be broken. This public character attaching 
to interdicts would make us naturally conclude that they were 
originally given to protect public, not private interests. Niebuhr 
(Hist. Horn. vol. ii. 149) and Savigny ( Possess . Bk. iv. 44) 
think that in the private occupancy of the ager puhlicus may 
be seen an interest so little protected otherwise, and calling so 
precisely for some such aid as the interdict, that it can hardly 
bo doubted that the early use of interdicts was directed to meet 
the exigencies of this particular case. When the prajtorian 
system was fully established, the preetors still contioncd to give 
interdicts in cases where it had been usual, yet a character of 
settled law was imposed upon the mode of giving them by the 

p r 2 
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preetor announcing in his edict that ho would grant a parti¬ 
cular interdict under particular circumstances. Even before 
the introduction of the system of extra or din aria judicia, the 
interdicts had become, probably, less frequently used, there being 
a tendency to go direct to the action grounded on them, and to 
do away with the interdict us a preliminary step. 

Interdicts were wholly based on the prtetorian authority. In 
the time of Justinian persons who under the praetorian system 
would have applied for an interdict, brought an action. In 
conducting this action, the magistrate would be greatly guided 
by the old law relating to interdicts, but otherwise, the subject 
of interdicts was one with which the law of the Lower Empire 
had very little to do. 


1. Summa autem divisio interdic- 
tornm hn»c est, quod out prohibitoria 
sunt, ant rcstitutoria, uut exliibitoria. 
rrohibitoria sunt, quibus votat illiquid 
fieri, velnti vim sine vitio possidenti, 
vel mortuum inferenti quo ei jus erat 
inferendi, vel in loco snero mdificari, 
vel in llumine publico ripave ejus 
aliquid fieri quo pejus nnvigetur. 
liestitutoria sunt, quibus restitm ali¬ 
quid jubet, veluti bonorum possessori 
possessionem eorum quie quis pro 
herede aut pri^posscssore possidet ex 
ea bereditate, aut cum jubet ei qui vi 
possessione fundi dejeetus sit, rcstitui 
possessionem. Exliibitoria simt per 
quie jubet exbiberi, veluti cum cvyus 
do libertatc agitur, aut libertum cui 
patronus operas indicere velit, aut 
parenti liberos qui in potestatc ejus 
sunt. Sunt tamen qui pntant proprie 
interdicta ea vocari quie probibitoria 
sunt quia interdicere est denuntiare 
et" prohibere; restitutorin autem et 
exliibitoria proprie decreta vocari: 
sed tamen obtinuit omnia intcrdicta 
appellari, quia inter duos dicuntur. 


1. The principal division of inter¬ 
dicts is, that they are prohibitory, 
restitutory, or exhibitory. Prohibitory 
interdicts are those by which the 
prietor forbids something to be done, 
as, for example, to use force against 
a person in lawful possession, or 
against one who carries a dead body 
to a spot where he has a right to 
carry it, or to build on a sacred place, 
or to do anything in a public river, or 
on its bank, which may impede the 
navigation. Restitutory interdicts are 
those by which the prietor orders 
something to bo restored, as, for in¬ 
stance, when he orders to he restored 
to the possessor the possession of the 
goods of an inheritance possessed by 
another as heir or as possessor, or 
when ho orders the possession of land 
to be restored to the person who bus 
been violently expelled from it. Ex- 
liibilory interdicts are thoso by which 
the prietor orders to exhibit; for in¬ 
stance, to exhibit the person whose 
freedom is being questioned, or the 
freedman whose services are claimed 
by the patron, or to exhibit to the 
father the children in his power. 
Some, however, think that the term 
interdict ought, strictly speaking, to 
be applied to those which are prohi¬ 
bitory, because interdigere means ‘ to 
denounce, to prohibit,’ while those 
that are restitutory, or exhibitory, 
ought to be called decreta. Rut usage 
lias applied the word interdict to all 
alike, as they are all given between 
two parties. 
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Gai. iv. 130, 140. 143. 144; D. xliii. 1, 3. 1. 

The formula of many of the interdicts most ordinarily in use 
is preserved to us in the Digest. It would take up too much 
space to give many of these at length. One or two examples 
of each kind must suffice. 

The formula of the prohibitory interdict generally ended with 
the words veto or vim Jieri veto. That forbidding nuisances in 
public ways ran thus:— 

In via puhlica itinereve publico facere, immittere quid, 
quo ea via idve iter deterius Jiat, veto. (D. xliii. 8. 2 20.) 

That forbidding interruption in the use of a burial-ground 
ran thus:— 

Quo quavc illi (the person protected), inferre invito te (the 
person against whom the interdict was granted), jus est, quo - 
minus illi eo eave mortuum inferre el ibi sepelire liceat, vim 
Jieri veto. (D. xi. 8. 1.) Other prohibitory interdicts may be 
found relating to sacred places (D. xi. 8. 1), tombs (I), xi. 8. 1), 
public places (D. xliii. 8. 2. 20), navigation (D. xliii. 12. 1). 

liestilutory interdicts ran, for example, thus :— 

Quod in j!amine publico ripave ejus factum , sice quid in 
Jlumcn ripamre ejus immissum- /tubes, si oh id aliter aqua 
Jluit, atque uti priore testate Jluxit, reslituas. (D. xliii. 

' 13. 11.) 

Of exhibitory interdicts we may take as a specimen that do 
libero homine e.vhibendo, granted to make any one who had a 
freeman in his custody produce him ; and thus render it impos¬ 
sible that he should be illegally retained in bis custody. It ran 
thus:— 

Quem liberum dolo mulo retineas , exhibcas. (D. xliii. 

20 . 1 .) 


2. Sequons divisio interdictornm 
lime est, quod qumdam adipiscendio 
possossionis causa comparuta sunt, 
quH'dam retincudie, quondam recupe- 
randie. 


3. The second division of inter¬ 
dicts is, that they aro given to some 
to acquire, some to retain, and others 
to recover possession. 


Gai. iv. 143. 


3. Adipiscendio possessionis causa 
interdictum accommodatur bonorum 
possessori, quod appellatur quorum 
bonorum. Ejusque vis ct potestas 
June est, ut quod ex iis bonis quisque 
quorum possessio alicui data est, pro 
herede aut pro possessore possideat, 
, id ei Cui bonorum possessio data est 
restituere debeat, l’ro herede autom 
possidere videtur, qui putat se here 
dem esse; pro possessore is possidet, 


3. To acquiro possession an inter¬ 
dict is given to the bonorum possessor , 
termed Quorum bonorum , of which the 
effect is to compel the person pos¬ 
sessing, as heir or possessor, any of 
the goods of which the possession is 
given, to make restitution to the bo- 
norum possessor. A person is said to 
possess as heir, who ill inks himself to 
be heir, and as possess* >i who, without 
any right, and knowing ‘.hat it doeB 
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qui nullo jure rem hereditariarn vcl not belong to him, possesses a part 
etiam totam hereditatem, sciens ad se or the whole of an inheritance. It 
non pertinere, possidet. Ideo autem is said of this interdict, that it is 
adipiscendtu possessionis vocatur in- given to acquire possession, because 
terdictum, quia ei tantum utile est it is only available for a person who 
qui nunc primum conatur adipisci rei wishes to gain, for the first time, pos- 
possessionem: itaque si quis adeptus session of a tiling. If, then, a per- 
possessionem amiserit earn, hoc in- son who has gained possession loses 
terdictum ei inutile est. Iuterdictum it, he cannot avail himself of this in- 
quoque quod appellatur Salvianum, tcrdict. There is, too, another in- 
adipiscendea possessionis causa com- terdict given to acquire possession, 
paratum est, eoque utitur dominus viz. the iuterdictum Salvianum , to 
fundi de rebus coloni, quas is pro which an owner of land has recourse 
mercedibus fundi pignori futures pe- to enforce his right over tho things 
pigisset. belonging to the farmer, which the 

farmer has pledged as a security for 
his rent. 

O.vi. iv. 111. 147. 

Tho interdict Quorum bonorum ran thus:— 

Quorum hotiorum ex edicto meo illi possessio data est , quod 
de his bonis pro herede aut pro possessore possides, posside- 
resve si nihil vsucuptum asset , quod quidem dolo fecisti ut 
desineres possidcre, id illi rest it u as. (D. xliii. 2.) Although 
tho interdict was only given when the bonorum possessor had 
never before had possession, yet it was said to bo a restitutory 
one, and the word restituas appears in its terms, ltestituas , 
thereforo, must he used in a wide sense, as meaning “ to give 
up,” not “ to give back.” 

Tho use of this interdict was to give the possession to those 
whom the praetor treated as having a right to tho inheritance, 
but who had not a right recognized by the civil law. Not being 
heirs, properly so called, they could not bring a real action for 
the inheritance. (See Bk. iii. Tit. 9.) 

We must not confound the iuterdictum Salvianum with the 
actio Serviana (see Tit. G. 7), but it was probably only a step 
to that action and may have fallen into disuse when the actio 
Serviana was established as a means of fortress for the creditor. 
The interdictum Salvianum was not given to every mortgage 
creditor, but only to tho owner of a rural estate, as a means 
of getting possession of the goods of the occupier of the estate 
which had been pledged for the rent. Probably tho interdict 
was granted oven if the goods had passed into the hands of a 
third party. (D. xliii. 83. 1. hut see 0. viii. 9. I.) 

4. Retinendse. possessionis causa 4. To retain possession there are 
comparata sunt interdicta uti possi- given tho interdicts uti possidetis and 
detis et utrubi, cum ab utraque parte utrubi, when, in a dispute as to the 
de proprietate alicujus rei conlrover- ownership of a thing, a dispute first 
sia sit, et ante queeritur utcr ex liti- rises which of the parties ought to 
gntpribus possidere, et utcr pelero be possessor and which plaintiff. 
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debcal: namque, nisi ante explore- 
turn fuerit utrius eorum possessio sit, 
non potest petitoria actio institui, 
quia et civilis et naturalis ratio facit 
ut alius possideat, alius a possidente 
petat. Et quia longe cornmodius est 
possidere potius quum pete re, ideo 
pleruruquo et i'ere semper ingens ex- 
istit contentio de ipsa possessione. 
(Jommodum autoni possidendi in eo 
est, quod etiamsi ejus res non sit qui 
possidet, si modo actor non potuerit 
suam esse probare, remanet suo loco 
possessio: propter quam causam, 
cum obseura sunt utriusque jura, 
contra pctitorem judicori solet.. Sod 
interdicto quidcm uti possidetis de 
fundi vel ivdiuin possessione conten- 
ditur, nlrubi vero interdicto de rerum 
mobilium possessione. Quorum vis 
ac potestas plurimam inter se diffe- 
renliain apud veteres liabebat: nain 
uti possidetis interdicto is vincebat, 
qui interdicti tempore possidebat si 
modo ncc vi nec clam nec precario 
naetiis fuerat ab adversario posses¬ 
sionem, etiamsi aliiuii vi expulerat, 
aut clam arripuerat alienam posses¬ 
sionem, ant precario rogaverat ali- 
qiicm ut sibi possidere liceret; utrubi 
vero interdicto is vincebat, qui ina- 
jorc parte ejus anni nec vi nec clam 
nec precario ab adversario possidc- 
bat. Ilodie tarnen aliter observatur; 
nnm utriusque interdicti potestas 
(quantum ad possessionem pertinct) 
exiequuta est: ut illu vincat et in re 
soli et in re mobili, qui possessionem 
nec vi nec dam nee precario ab adver- 
sario litis contestata; tempore detinet. 


For, unless it is first determined to 
which the possession belongs, it is 
impossible to shape the real action, 
as law and reason both require that 
one party should possess, and the 
other bring his claim against him. 
And as it is much more advantageous 
to possess thun to claim the thing, 
there is generally a keen dispute as 
to the right to possess. The advan¬ 
tage of possession consists in this, 
that even if the thing does not really 
belong to the possessor, yet, if tho 
plaintiff docs not prove himself to be 
the owner, the possessor still remains 
in possession, and, therefore, when 
the rights of the parties are doubt¬ 
ful, it is customary to decide against 
the claimant. The interdict vli pos¬ 
sidetis applies to the possession of 
land and buildings, the interdict 
ninthi to that of moveables. There 
were among the ancients great dif¬ 
ferences in their effects; for, m the 
interdict uti possidetis, be prevailed 
who was in possession at tho time of 
the interdict, provided that he had 
not acquired possession from his ad¬ 
versary by force, or clandestinely, or 
as a concession ; but it made no dif¬ 
ference if be bad acquired it from 
any one else, by forcibly expelling 
linn, secretly depriving him of pos¬ 
session, or obtaining from him pos¬ 
session as a concession. In the in¬ 
terdict utrubi, on the contrary, bo 
prevailed, who, during the greater 
part of the preceding year bad had 
the possession without having ob¬ 
tained it as against his adversary by 
force, clandestinely, or as a conces¬ 
sion. At the present day it is differ¬ 
ent, for the two interdicts have the 
samo effect as regards possession, so 
that whether the thing claimed is an 
immoveable or a moveable, he pre¬ 
vails, who, at the time of the litis 
conlestatio is in possession, without 
having obtained it as against his ad¬ 
versary by force, clandestinely, or as 
a concession. 


Oat. iv. 118-150; T). vi. 1.21; T). xliii. 17. I; D. xliii. 31; C. iv. ID. 2. 

XI io interdict uti possidetis ran thus:— 

Uti eas redes , quibus de ayitur, nee vi , ncc clam . nec pre - 



584 


LIB. IV. TIT. XV. 


cario alter ab altero possidetis, quominus ita possideatis vim 
fieri veto. (D. xliii. 17. 1.) 

It was granted to defend the possession of all immovoables, 
except cloacae , which were expressly excepted by the proctor's 
edict. The word aedcs in the text of the interdict is only an 
example. 

By possessing precario is meant possessing by having ex¬ 
torted possession by prayer and entreaties. When the person 
from whom the possession had been extorted wished to do so, 
he could always resume it; and hence the word precarius 
came to mean uncertain. Perhaps the origin of precaria 
possessio was the interest that clients had in a portion of the 
offer public us, which their patron might permit them to use, 
and which they were bound to restore immediately if their 
patron demanded it back. 

The words alter ab altero are inserted, because it would* bo 
no ground for disturbing the possession that it had been 
obtained vi, clam, or precario, unless it had been so obtained 
from the other litigant party. 

It was necessary that application should be made for this 
interdiot within a year after the security of the possession had 
been threatened. (D. xliii. 17. 1.) It did not signify how it 
had been threatened. The text only refers to the case of an 
action being brought to dispute it, but the interdict would be 
granted in whatever way the possession had been attacked. 

The interdict utrubi ran thus:— 

Utrubi hie homo quo de agitur majore parte hujusce anni 
fuit, quominus is eum ducat , vim fieri veto. (D. xliii. 81.) 

The example is taken from the case of the disputed posses¬ 
sion of a slave, but the interdict applied to the case of all 
moveables. In the older law, this interdict was considered 
one retinendte possessiotiis, although, as it was granted to the 
person who had possessed during the greater part of the pre¬ 
ceding year, it might happen that it was granted to a person 
who had not the possession at the exact time it was granted. 
He was, however, considered the possessor by a legal fiction, 
although not actually so. 


5. Possidere autem videtur quisque, 
non solum si ipse possideat, sed et si 
ejus nomine aliquis in possessione 
sit, licet ia e.ius juri subjectua non ait, 
qualis eat colonus et inquilinus. Per 
eoa quoque apud quos deposuerit 
quia, aut quibus commodaverit, ipse 
possidere videtur; et hoc eat quod 
dicitur, retinere possessionem posse 
aliquem per quemlibet qui ejus no- 


5. A person is consideref to pos¬ 
sess not only when be is himself in 
possession, but also if any one is in 
possession in his name, although not 
a person in his power, as the tenant 
of a farm or building. He may also 
possess through a depositary or a 
borrower, and this it is that is meant 
by saying, that a person may retain 
possesion by any other who pos- 
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mine sit in possessione. Quinetiam 
animo quoque retineri possessionem 
placet, id est, ut quamvis neqite ipse 
sit in posscssione, neque ejus nomine 
alius, tainen si non derelinquendoe 
possessionis animo, sed postea rever- 
surus inde discesserit, retinere pos¬ 
sessionem videatur. Adipisci vero 
possessionem per quos aliquis potest, 
secundo libro exposuimus; ncc ulla 
dubitatio est quin animo solo adipisci 
possessionem nemo potest. 


sesses in his name. Moreover, it is 
held that possession may be retained 
by mere intention only, that is, that 
although he is not in possession him¬ 
self, nor is any one else in bis name, 
yet, if it* is not with any intention of 
abandoning the thing, but of return¬ 
ing again to it, that he has placed 
himself at a distance from it, he is 
considered still to retain the posses¬ 
sion. Through whom possession 
may be acquired, wo have already 
explained in the Second Book. But 
it most certainly can never he ac¬ 
quired by mere intention only. 


Gat. iv. 153. 


Tlio person actually in possession, in the case mentioned in 
the text, viz. the colon us or inquilinus , would have no right 
to any interdicts to protect the possession, because he did not 
possess animo domini. (See Bk. ii. Tit. 1.) 


0. Tlecuperandm possessionis causa 
solct interdici, si quis ex posscssione 
fundi vel radium vi dejectus fuent; 
nam ei proponitur interdictum undo 
vi, per quod is qui dejecit, cogitur ei 
rcstituere possessionem, licet is ab 
oo qui dejecit vi vel clam vel pre- 
cario possidebat. Sed ex constitu- 
tionibus sftcris, ut supra diximus, si 
quis rem per vim occupaverit, si qui- 
dem in bonis ejus est, dominio ejus 
privatur; si aliena, post ejus resti- 
tutionem etiam rastimationem rei 
dare vim passo compellitur. Qui 
autem aliquem do posscssione per 
vim dejeeerit, tenetur lege Julia dc 
vi privata, aut de vi publica: sed de 
vi privata, si sine armis vim fecerit; 
sin autem cum armis eum de pos- 
sessione expulerit, de vi publica. 
Arinorum autem appellatione non 
solum scuta ct gladios et galeas sig- 
nificari intelligiraua, sed et fustes et 
lapides. 


0. To recover possession an inter¬ 
dict is given in case any one has 
been expelled by violence from the 
possession of land or a building. He 
lias then given him the interdict unde 
vi, by which he who lias expelled 
him is forced to restore to him the 
possession, although the person to 
whom the interdict is given has him¬ 
self taken by force, clandestinely, or 
as a concession, the possession from 
the person who has expelled him. 
But, as we have said above, the im¬ 
perial constitutions provide that if 
anyone seizes on a thing by violence, 
he shall lose the ownership of it, if 
it is a part of his own goods, and 
if it belongs to another, he shall 
not only restore it, hut, in addition, 
pay to the person who has sustained 
the injury, the amount at.which the 
thing is estimated. Moreover, a per¬ 
son who has expelled by violenco 
another from his possession, is liable 
under the lex Julia for private or for 
public violence; for private violence, 
if his violence was exercised without 
the use of arms; for public violence, 
if the expulsion from possession was 
made by armed force. Under the 
term arms ore included not only 
shields, swords, and oelmets, but 
sticks and stones. 
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Gat. iv. 154, 155; B. xlviii. 7 ; D. 1. JO. 41; C. viii. 4. 7. 

The interdict unde vi ran thus:— 

Unde tu ilium vi dejecisti, aut familia tua dejecit, dc eo, 
qmeque ille tunc ibi liability tantummodo intra annuniy post 
annum de eo quod ad eum qui vi dejecit pervenit, judicium 
dabo. (D. xliii. 10. 1.) 

Formerly a distinction was made in granting this interdict, 
according to the degree of violence used. If it had been ordi¬ 
nary violence (vis quotidiana), the interdict was only granted 
if the possession had not been obtained vi, clam, or yrecario , 
with respect to the adversary (Gai. iv. 144); but if vis armata 
had been employed, the interdict was granted in all cases. 
This difference had ceased long before the time of Justinian, 
and apparently before the time when the interdict assumed the 
shape in which we now find it in the Digest. 

The interdict unde vi only applied to immoveables until the 
constitution of Valentinian Theodosius and Arcadian, alluded 
to in the text, which applied to moveables as well as to im¬ 
moveables. (C. viii. 4. 7.) 

The lex Julia de vi is treated of in Tit. 18. 8. 


7. Tertia divisio interdietorum luce 
est, quocl aut simplieia sunt, aut 
duplicia. Simplieia sunt, veluti in 
quibus alter actor, .alter reus est, 
qualia sunt omnia restitutoria aut ex- 
liibitoria: namque actor est, qui de- 
siderat aut exhiberi aut restitui, l’eua 
est is a quo d&uderatur ut restituat 
aut exhibeat. I’rohibitoriorum autem 
interdietorum alia simplieia sunt, alia 
duplicia: simplieia sunt, veluti cum 
prohibet privtor in loco sacro vcl iq 
flumine publico ripave cjus aliquid 
fieri; nam actor est qui desiderat 
no quid fiat, reus est qui aliquid fa- 
cere conatur. Duplicia sunt, veluti 
uti possidetis interdictum et utrubi ;• 
ideo autem duplicia vocantur, quia 
par utriusque litigatoris in his con¬ 
ditio est, ncc quisquam priecipuo 
reus vel actor intelligitur, sed unus- 
quisquo tarn rei quam actoris partes 
sustinet. 


7. The third division of interdicts 
is, that they are either simple or 
donble. Those are simple in which 
one person is plaintiff and the other 
defendant, as is the case in all that 
are restitutory or exhibitory. For he 
is the plaintiff who wishes that a 
thing shall he exhibited or restored, 
and he is defendant against whom 
the claim is made. But of pro 
liibitory interdicts some are simple, 
some double : simple, as for instance, 
when the prmtor forbids anything to 
bo done in a sacred place, or in a 
public river, or on its banks; for lie 
is plaintiff who wishes that the thing 
should not be done, and ho is de¬ 
fendant who wishes to do it: double, 
as in the case of the interdicts uti pos¬ 
sidetis, and utrubi; and these inter¬ 
dicts are called double, because in 
them the position of each party is 
equal, for neither can be said to bo 
properly plaintiff or defendant, but 
each is at once plaintiff and de¬ 
fendant. 


Gai. iv. 150-160. 

Duplicia sunt , veluti uti possidetis interdictum et utrubi . 
These interdicts here and in Gaius (Gai. iv. 160 ) ore, seemingly, 



LIB. IV. TIT. XV. 


587 


only adduced as oxamples, but we know of no others having 
tho same character. 

ft. Do online et veiero cxitu in- 8. Of the process and effect of in- 
tmlictorum supervacuum est hodie terdicts in former times it would be 
dicere ; liam quoties extra ordinem now superfluous to speak. For when- 
jus dicitur (quulia sunt hodie omnia ever the jurisdiction is extraordinary, 
judicia), non est necesse roddi in- as is the case now in all actions, 
terdictum; sed perinde judientur sine there is no necessity for an inter- 
interdic-Lis, ac si utilis actio ex causa diet; for judgment is given without 
iuterdicli reddita fuisset. interdicts, exactly as if a utilis actio 

had been given in pursuance of an 
interdict. 

C. viii. 1. 3. 

From tho Institutes of Gaius, we gather a general notion of 
the manner in which the proceedings on an interdict wero con¬ 
ducted. But the text of Gaius is, in this part, very imperfect 
and difficult to understand, and as the whole process was obso¬ 
lete in the time of Justinian, a very short sketch of the pro¬ 
ceedings must suffice here. 

The parties wero made to appear in jure exactly in the same 
way when an interdict was to be applied for as when an action 
was to be brought. The proctor heard the statement of the 
party who made tho application, and if the adversary confessed 1 
the truth of the statement, or the facts were manifest, the proctor 
announced his decree at once, and had it executed, if necessary, 
by the strong arm of the law ( mnnu militari). If the merits 
of tho case were doubtful, or the defendant refused to obey, the 
proctor gave an action based upon the interdict, that is, tho 
intentio of the formula was tho language of the interdict put as 
a hypothetical case. The interdict would run,— Hoc vcl illud 
te facere reto ; the intentio. Si hoe vcl illud A. A. fecerit 
(condemna, &c.). Tho parties bound themselves by a sjwnsio 
and restijndatio in a penal sum, which the defendant was to 
pay if ho had violated the terms of the interdict, and to receive 
if he lmd not. But this practice, which was always adopted 
when the interdict was prohibitory, was probably gradually 
abandoned when tho interdict was restitutory or exhibitory; and 
in these cases, in order to compel tho actual performance of the 
act ordered by the preetor, an action was given with a formula 
arhiiraria, so that the judex might issue a preparatory order 
to the defendant, and if it was not complied with, might make 
him pay the amount of all damage sustained ( quanti oa res 
erit). (Gai. iv. 161, and foil.) 
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Tit. XYI. DE FCENA TEMERE UTIGANTIUM. 


Nuno ndmonendi sumus, magnam 
curnra cgisse eos qui jura sustine- 
baut, ne facile homines ad litignndum 
procedereDt, quod et nobis studio cst; 
idque eo maxime fieri potest, quod 
temcrhas tam agentium quam eorum 
cum quibus agoretur, raodo pecu- 
niaria poena, modo jurisjurandi re- 
ligione, modo infamise metu coerce- 
tur. 


We may here observe, that the au¬ 
thors and preservers of our law have 
always sought most anxiously to hin¬ 
der men from engaging too recklessly 
in law-suits, and it is what we our¬ 
selves desire also. And tho best 
method of succeeding in it is, to re¬ 
press the rashness alike of plaintiffs 
and of defendants, sometimes by a 
pecuniary penalty, sometimes by the 
sacred tie of an oath, sometimes by 
the fear of infamy. 


Gai. iv. 174, and foil. 

In tlie days of Gaius, the means of punishing persons who 
recklessly brought or defended a suit were more numerous. 
First, there was the action of calumny, the word calumnia mean¬ 
ing in Roman law the offence committed by a man who, in tho 
language of Gaius, intelliyit non recto sc aye re tied re.randi 
advemarii yratia actionem instituit. (Gal iv. 174.) This 
action might also be brought against the defendant for impro¬ 
perly defending an action. Secondly, by a spomtio and reati- 
pulatio, each party could make the other liable to forfeit a 
fixed sura in ease the sentence was against him. Thirdly, there 
was also the oath, which was retained by Justinian, with this 
difference—previously to the time of Justinian, either party 
might, but neither need necessarily, challenge his adversary to 
swear that he had good grounds for bringing or defending the 
action; hut if he adoptotj this course, and his adversary ac¬ 
cepted the challenge, he thereby abandoned the power of bring¬ 
ing an action to punish his adversary for reckless litigation. 
(Gai. iv. 170.) Justinian made the oath a necessary prelimi¬ 
nary to bringing or defending the action. (C. ii. 5. 9. 2.) 
Further, as in the time of Justinian, rashly defending certain 
actions subjected the defendant to a pecuniary loss, and rashly 
defending certain others, to infamy. And, lastly, the defendant 
could, in particular cases, bring against the plaintiff a contrary 
action, contrarium judicium ; and the plaintiff, in these cases, 
was liable to pay a tenth part of the sum demanded, even 
though he had not actually brought tho action from any bad 
motive. 

1. Ecce enim jusjuranilum omni- 1. And first, under onr constitu- 
bus qui conveniuntur, ex constitu- tion, an oath is administered to all 
tione nostra defertur; nam reus non defendants. And the defendant is 
oliter suis allegationibus utitur, nisi n.ot admitted to state his defence 
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prius juraverit quod putans sese bona until he has sworn that it is from 
instantia uti ad contradicendum per- a persuasion of the goodness of his 
venit. At adversus inflciantes ex own cause that he resists the demand 
quibusdam causis dupli vel tripli of the plaintiff. In many cases the 
actio constituitur, veluti si damni action is raised so as to be for the 
injuritc aut lcgatorum locis venera- double or treble value against those 
bilibus rclictorum nomine agetur. who deny; for instance, in the case of 
Statim autem ab initio pluris quam wrongful damage, or of legacies left 
sinipli est actio, veluti furti manifcsti to holy places. There are other 
quadrupli, nec manifcsti dupli; nam cases, in which, from the beginning, 
ex his causis et aliis quibusdam, sive the action is more than for the sin- 
quis neget sive fateatur, pluris quam gle value, as, for instance, the action 
simpli est actio. Item actoris quoque furti manifcsti for the quadruple, and 
calumnia coercotur, nam etiam actor furti nec manifesti for the double, 
pro calumnia jurare cogitur ex nos- In these cases and in some others, 
tra constitutionc; utriusque etiam whether the defendant denies or con- 
partis advocati jusjurandum subeunt, fesses, the action is for more than the 
quod alia nostra eonstitutione com- single value. The litigiousness of 
prehensum est. Hfoc autem omnia the plaintiff is also restrained, for 
pro vetcris calumnia actiono intro- he is obliged by our constitution to 
dueta sunt, qua' in desuctudinem take the oath tie calumnin. The ad- 
ahiit, quia in partejn docimam litis vocates, also of each party take an 
actorcs mulctabnt, quod numquam oath prescribed by another of our 
factum esse invemmus : sed pro his constitutions. All these formalities 
inlroductum est et priefatum jusju- have been introduced to replace the 
random, el ut improbus litigator et old action calumnia, which is fallen 
damnum et impensas litis inferro into disuse, for it subjected the 
adversario suo cogatur. plaintiff to a fine of the tenth of the 

value of the thing in dispute; but 
wo liavo never known this penalty 
enforced. In its stead, thero has, in 
the first place, been introduced the 
oath we have just mentioned; and, 
in the next place, a person who 
brings a groundless action is made 
to reimburso his adversary for all 
losses and expenses he has been 
put to. 

Gai. iv. 173 ; C. ii. 5!). 2; C. iii. I. 13. 0 ; C. iii. 1. 14. 1. 

For the terms of these oaths see 0. ii. 59. 2 ; C. iii. 1. 14. I. 
Vel tripli. We know of no actions in which there was a penalty 
of treble against a defendant who denied the claim. Perhaps 
the word tripli has slipped in from the text of Gaius, in which 
it refers to actions furti oblati, &o. (Gai. iv. 171. 173.) 

2. Ex quibusdam judiciis damnati 2. In certain actions the person 
ignominiosi flunt: veluti furti, vi bo- condemned becomes infamous, as in 
norum raptorum, injuriarum, de dolo ; the actions furti, vi bonorum rapto- 
item tutelne, mandati, deposit! direc- rum, injuriarum, de dolo; as also in 
tis non controriis actionibus; item the actions tutela, mandati, depositi, 
pro soeio, quo? ab utrnque parte di- if direct, hut not tf 'Contrary; and 
recta est, et oh id quilibet ex sociis also in the action pto si,do, which is 
eo judicio damnatus ignominia no- direct, by whichever of the contract- 
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tatur. Set! furti quidem aut vi bono- ing parties it may bo brought, and in 
rum raplorum, aut injuriarum, aut which infamy is attached to which- 
do dolo, non solum damnuti notantur ever of these parties may be con- 
ignominia, sed etiam pacti, et recte: demned. Butin the actions furti, vi 
plurimum enim interest, utrum ex bonorum raplorum, injuriarum, and 
delicto aliquis an ex contractu debi- dc dolo, it is not only to have been 
tor sit. condemned that makes a person in¬ 

famous, but also to have agreed for 
the commission of the offence; and 
rightly, for there is a great difference 
in being debtor by a delict, or by a 
contract. 

Gai. iv. 182 ; D. iii. 2. 7. 

Directis non contrariis. Contraries actiones were such as 
those brought against the pupil, the mandator, or depositor, by 
the tutor, mandatary, or depositary. There could be no reason 
why infamy should attach to a pupil who did not know the 
amount of the claims of the tutor, or to a depositor who did 
not know the amount of the expenses to which the depositary 
had been put. 

The consequences of infamy were to prevent the guilty 
person from being a witness, receiving any public honours, or 
bringing a public prosecution. We have also seen (Tit. 18. 11) 
that, previous to the legislation of Justinian, a person declared 
infamous could not appear as' procurator in the cause of another. 

3. Omnium autem actionum insti- 3. In bringing any action, tho first 
tuendarum principium ab ca parte thing is, to comply with that part of 
edicti profieiscitur, qua prictor cdicit the edict in which the priotor treats of 
de in jus vocando; utique enim in the vocalio in jus. For the defendant 
primis adversaries in jus vocandus must always be summoned in jus, i. r. 
est, ad cum qui jus dicturus sit. Qua before the magistrate who lias tbe 
parte pruitor parentibus et patronis, jurisdiction. Tn this part of tlie edict 
item parentibus liberisque patrono- the printor wishes that such respect 
rum et patronarum hunc pries tat ho- should bo shown towards ascendants, 
norem, ut non aliter liceat liberis patrons, and even towards tbe ns- 
liliertisqne eos in jus vocare, quam si ccndants and children of patrons, 
id ab ipso privtore postulaverint et that children and freedmen cannot 
impetraverint; et si quis aliter voca- summon them tn jus, unless they 
verit, in cum pamain. solidorum quin- have first obtained permission from 
quaginta constituit. the prretor; and he subjects persons 

who summon them without having 
obtained the prictor’s permission, to 
a penalty of fifty solidi. 

Gai. iv. 46; D. ii. 4. 1; D. ii. 4. 4. 1; D. ii. 4. 24. 

The earliest method of vocatio in jus was to seize on tho 
defendant and drag him before a magistrate. Afterwards the 
seizing became symbolical, and the plaintiff called some one 
to witness that the defendant had been seized but would not 
come. 
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Tit. XVII. DE OFFICIO JUDICIS. 


Superest nt de officio judicis dis- 
picianms. Et quidem imprimis illiid 
obsen are debet judex, ne aliter judi- 
cet quam legihus aut constitutionibus 
nut monbus proditum est. 


It remains to treat of the office of 
the judge. His first care ought to 
be, never to judge otherwise than ac¬ 
cording to the laws,tlio constitutions, 
or customary usage. 


D. v. 1. 40. 1; D. xlviii. 10. 1. 3. 

Jude.v qui contra sacras principum constilutiones, contra 
jus publicum quod apud se rccilatum est, pronunciat, in 
insulam deportatur. (Paul. Sent. v. 25. 4.) 

If tlic judge gave a sentence manifestly wrong, or if the 
sum were fixed in the condemnation by the praetor, and the 
judge condemned the defendant in a different sum (see Tit. 4. 9), 
the sentence was treated as void without any appeal being 
necessary. If the judge was mistaken, as, for instance, in the 
mode in which he regarded some fact, an appeal was allowed, 
which had to bo brought within two days (prolonged to ten 
days by Justinian in Nov. 23) after the sentence, or three days 
if a procurator, and not the party himself, had conducted the 
suit. The appeal lay from the judge back to the prtetor, from 
the praetor to the senate, or, in later times, to the council of the 
emperor with the praetorian preefect as its head judge, and 
finally to the emperor himself. 


1. Iileoque si noxali judicio addic- 
tus est, observnre debet, ut si con¬ 
demn andus vidoatur dominus, ita de¬ 
beat condcmnare: rublium Mivviiim 
l.ucio Titio decern aureos condemno, 
aut noxam dedere. 


1. Consequently, in a noxal action, 
if he thinks the master ought to be 
condemned, he ought thus to shape 
the condemnation: “ I condemn Pub¬ 
lius Mievius at the suit of Lucius 
Titius to pay ten aurei, or to abandon 
the cause of the injury.” 


D. xlii. 1. 6. 1. 


2. Et si in rem actum sit, sive con¬ 
tra petilorem judicaverit, absolvere 
debet poRsessorem; sive contra pos- 
sessorem, jubere eum debet ut rom 
ipsam restituat cum fructibus. Sod 
si possessor neget in prnesenti so re- 
stituere posse, et sine frustratione 
videbitur tempus restituendi causa 
petere, indulgcndnm est ei, ut tamen 
de litis u'stimatione caveat cum fide- 
jussore, si intra tempus quod ei datum 
est non restituisset.. Et si hereditas 
petita sit, eadem circa fructus inter- 
veniunt, qua* diximus intervenire in 
siugularum rerum petitione: illorum 


2. In a real action, if lie determines 
against the claimant, he ought to 
absolve the possessor; if against the 
possessor, he ought to order tlio pos¬ 
sessor to give up the thing itself 
together with the fruits. But if the 
possessor states that it is out of his 
power to give up the thing at once, 
and his request for delay seems ho¬ 
nestly made, the indulgence should 
be accorded him; but lie must first 
furnish a Jtdejussor to give security to 
the amount of the value of the thing 
in dispute, in caBe he hould not re¬ 
store it within the time allowed him. 
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autem fructuum quos culpa eua pos¬ 
sessor non perceperit, in utraque 
actione eadera ratio pene habetur, si 
pra'do fuerit; si vero bona fide pos¬ 
sessor fuerit, non habetur ratio con- 
sumplorum, neque non perccptorum. 
Post inchoatam autem petitionem, 
etiam illorum fructuum ratio habetur 
qui culpa possessoris percepti non 
sunt, vel pcrccpti consumpti sunt. 


If it is an inheritance that is claimed, 
the rules with regard to the fruits 
are the same as those we have laid 
down in the case of particular things. 
Of the fruits not gathered by the fault 
of the possessor, account is taken 
almost in the same way in both ac¬ 
tions, when the possession is mala 
fide. The bona Jide possessor has 
not to account for fruits, whether con¬ 
sumed or not gathered. But from 
the time when the claim is made, the 
possessor has to account for all fruits 
not gathered through his fault, or 
gathered and consumed. 


D. vi. 1. 17. I; D. vi. 1. 35. 1; I>. vi. 1. 02.1 ; C. iii. 32. 22. 


What tlie words eadem pene ratio refer to is not easy to say. 
Perhaps they may have reference to the lesser degree of severity 
with which an account of fruits not gathered was exacted in 
the case of an inheritance, the possessor not being accountable 
for all, but only for those which it could be fairly said he ought 
to have gathered. (D. v. 3. 25. 4.) 

Justinian here says that the position of a bona Jide possessor 
was the same in the case of an inheritance and of a particular 
object; for that in neither case was he answerable for fruits 
gathered and consumed. But this was not the case after a 
senalm-consultum made in the time of Hadrian (I), v. 3. 20. G), 
which made the bona Jide possessor of an inheritance answer- 
able for all that he had profited by (D. v. 3. 28) ; and he was 
therefore answerable for the fruits he had consumed. Perhaps 
the text may be based on some passage in the writings of a 
jurist who wrote before the senatufi-consultum was made. 


3. Si ad exhibendum actum fuerit, 
non suflicit si exbibeat rem is cum 
quo actum est; sed opus est ut etiam 
rei causam debeat exhibere, id est, ut 
cam causam habcat actor quam habi- 
turu3 esset, si cum primum ad exhi¬ 
bendum egissit, exhibita res fuisset: 
ideoque si inter moras usucapta sit 
res a possessore, nihilominus con- 
demnabitur. Preoterea fructus medii 
temporis, id est, ejus quod post ac- 
ceptum ad exhibendum judicium ante 
rem judicatam intercessit, rationem 
habere debet judex. Quod si neget 
is cum quo ad exhibendum actum est, 
in praesenti exhibere posse, et tempus 
exhibendi causa petat, idque sine 
frustradone postulare videatur, dari 


3. In tlio action ad exhibendum it is 
not sufficient that tlio defendant ex¬ 
hibits the thing, but he must also 
exhibit everything derived from the 
thing, that is, he must place the 
claimant in the same position as he 
would have been in, if the thing had 
been exhibited immediately on tho 
demand being made. If, therefore, 
during the delay, the possessor com¬ 
pletes the usucapion of the thing, he 
will still be condemned. The judge 
ought also to make him account for 
the fruits of the intermediate time, 
that is, of the time elapsed between 
the granting the action ad exhibendum 
and the sentence. If the defendant 
states that it is out of his power to 
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et debet, nt tamen caveat se restitu- make the exhibition immediately, and 
turum. Quod si neque statim jussu his request for delay seems honestly 
judicis rem exhibeat, neque postea made, he should have time given him, 
exhibiturum se caveat, condemn andus but he must first give security that he 
sit in id quod actoris intererat ab ini- will give the thing up. But if he 
tio rem exhibitam esse. neither exhibits the thing at once,- 

upon the order of the judge, nor gives 
security for exhibiting it afterwards, 
he must be condemned in an amount 
equivalent to the interest of the 
claimant in having it exhibited im¬ 
mediately. 

D. x. 4. 9. 5, 6 ; D. x. 4. 12. 4, 5. 

4. Si familiae erciscundre judieio 4. In the action familla’ erciscundee , 
actum sit, singulas res singulis here- he ought to adjudge each object to 
dibus adjudicare debet; et si in alte- each heir separately, and, if any one 
rius persona prtegravare videatur ad- heir has more than his share adjudged 
judicatio, debet liuncinvicem coheredi him, tho judge ought, as we have 
certa pecunia, sicut jam dictum est, said above, to condemn him to pay his 
condemnare. Eo quoque nomine co- coheir a fixed sum as an equivalent, 
heredi quisque suo condemnandus So, too, an heir ought to be condemned 
est, quod solus fructus hereditaiii to make compensation to liis coheirs, 
fundi percepit, aut rem hereditariam who has alone enjoyed the fruits of 
corruperit aut consumpserit. Qme the land of tho inheritance, or has 
quidem similiter inter piures quoque damaged, or consumed anything 
quum duos coheredes subsequuntur. forming part of tho inheritance. And 

these rules apply, whether the coheirs 
are two or more. 

D. x. 2. 51, 52. 2. 

As to the office of the judge in the three actions noticed in 
this and the two succeeding paragraphs, see Introd. sec. 103. 

5. Eadem interveniunt, et si com- 5. It is the same in tho action 

muni dividundo de pluribus rebus communi dividimdo for the division of 
actum fuerit. Quod si de una re, a number of things. If there is only 
velud fundo, si quidem iste fundus one object to be divided, for instance, 
commode regionibus divisionem reci- a piece of land, the judge ought, if 
piat, partes ejus singulis adjudicare the land easily admits of division, to 
debet, et si unius pars praigravare adjudge their respective shares to the 
videbitur, is invicem certa pecunia several co-proprietors. And if one of 
alteria condemnandus est. Quod si them receives too large a share, tlio 
commode dividi non possit, veluti judge ought to order him to pay a 
homo forte aut mulns erit de quo sum of money as compensation to the 
actum sit, tuno totus uni adjudicandus other. If the thing is one that cannot 
est, et is invicem alteri certa pecunia be advantageously divided, as, for in- 
condemnandus. stance, a slave or mule, then the 

whole must be adjudged to one, and 
the other must be condemned to pay 
a fixed sum as compensation to tho 
other. 


Q Q 


D. x. 2. 55; C. iii. 37. 3. 
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6. Si finium regundorum actum 
fuerit, dispicere debet judex an ne- 
cessaria sit adjudicatio: qua? sane 
uuo casu necessaria est, si evideulio- 
ribus finibus distingui agros commo- 
dius sit, quam olim fuissent distincti ; 
nam tunc necesse est ex alterius agro 
partem aliquam alterius agri domino 
adjudicari, quo casu conveniens est 
ut is alteri certa pecunia debeat con- 
dcmnari. Eo quoque nomine dam- 
nandus est quisque lioc judicio, quod 
forte circa fines aliquid malitioso 
commisit, verbi gratia, quia lapides 
finales furatus est, vcl arbores finales 
cecidit. Contumacim quoque nomine 
quisque eo judicio condemnatur, ve- 
luti si quis jubente judiee metiri 
agros passus non fuent. 


P>. x. 1, 2. 1 

7. Quod autem istis jndiciis alicui 
adjiulicatum sit, id statiin ejus fit cui 
adjudicatum est. 


6. In the action Jinium regundorvm 
the judge ought to examine if the 
adjudication is necessary, and it is so 
only in one case, viz. if it would bo 
advantageous that the boundaries 
should be mo^e clearly marked than 
before. In that case it becomes ne¬ 
cessary to adjudge to one party a 
portion of the field of the other, and 
consequently the person to whom it 
is adjudged ought to be condemned 
to pay a fixed sum as compensation 
to the other. In this action he ought 
also to be condemned who has frau¬ 
dulently interfered with the boun¬ 
daries, as,for instance, by carrying off 
the boundary stones, or cutting down 
the trees that mark the limit. A 
person may be also condemned by 
this same action for contumacy, who, 
in defiance of the order of the judge, 
opposes the measurement of tho 
fields. 

D. x. 1. 3, 4. 3, 4. 

7. In these actions, anything ad¬ 
judged becomes at once the properly 
of the person to whom it is adjudged. 


See Iutrod. sec. 103. 


Tit. XYIII. DE PUBLICIS JUDICIIS. 


Publica judicia neque per actionos 
ordinantur, neque omnino quidquam 
simile habent cum ceteris judieiis de 
quibus locuti sumus, magnaque diver- 
situs est eorum et in instituendis et 
in exercendis. 


Public prosecutions are nol intro¬ 
duced by actions, and bear no resem¬ 
blance to the other legal remedies of 
which w r e have been speaking. There 
is a great difference between them, 
both in the mode in which they are 
begun and in that in which they are 
carried on. 


The subject of public prosecutions is foreign to a treatise 
which, like the Institutes, professes to treat only of private 
law. It is not noticed at all in the Institutes of Gaius, and 
is treated in a very cursory manner in this Title. For the com¬ 
prehension of this Title, it will be sufficient to observe that, in 
the later times of the Republic and in the first years of tho 
Empire, a series of laws was made, fixing the penalty to he 
attached to particular crimes, and prescribing the procedure to 
bp employed in the trial. Many of these laws are briefly 
alluded to in thiB Title; and it was the trials conducted under 
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their provisions that alone received the name of publica judicia. 
Under the Empire, most of the crimes not coming under these 
special laws, and especially those provided against by a senatus- 
consultum or constitution, were judged by the praetor or 
prafectus urbi in a more summary method. The judicium 
•was then said to be, not publicum, but extra ordinem ; and 
gradually the method of procedure proscribed by the law for 
the different publica judicia fell into desuetude, and nothing 
was retained of the special laws but the penalty they fixed 
(D. afclviii. 1.8), the procedure being the same as in the judicia 
cxtraordinaria. 

1. Publica autem dicta sunt, quod 1. They are called public, because 

cuivis ex populo executio eorum generally any citizen may institute 
plermnquo datur. them. 

D. xxiii. 2. 43. 10. 

There were certain persons excluded from the right of 
bringing a criminal accusation; for instance, women, unless the 
injury complained of was done to themselves or their near rela¬ 
tions, and persons below the age of puberty, persons made 
infamous by a judicial sentence, and persons so poor as not to 
possess fifty aurei . (I). xlviii. 2. 2. 8 and 10.) But, generally 
speaking, it was the right of any one to make a criminal charge, 
although he might be totally unconnected by any ties with the 
person who suffered from the crime. 

2. Publicorum jutliciorum quivdam 2. Some public prosecutions are 

cupitiilia sunt, quiudam non capitalia. capital, some are not. We term capi- 
Oapitalia dieimus, qua! ultimo sup- tal those which involve the extreme 
plicio affieiuut, vel aqua; et ignis punishment of the law, or the inter- 
interdictione, vel deportatione, vel diction from lire and water, or depor- 
mctallo; cetera, si quam infamiam tation, or the mines. Those which 
irrogant cum damno pecuniario, hioc carry with them infamy and a pecu- 
publica quidem sunt, non tamen capi- niary penalty are public, but not 
talia. capital, 

D. xlviii. 1, 2. 

0 

3. Publica autem sunt litoc: lex 3. The following laws have refer - 

Julia majestatis, qiun in eos qui con- ence to public prosecutions. The 
tra imperatorem vel rempublieam lex Julia majestatis, which subjects to 
aliquid moliti sunt, suum vigorom its severe provisions all who attempt- 
extendit. Hujus poena animro amis- anything against the Emperor or 
sionem sustinet, et memoria rei etiam State. The penalty it inflicts is the 
post mortem damnatur. loss of life, and the memory of the 

guilty is condemned even after his 
death. 

D. xlviii. 4. 11. 

The lex Julia majestatis was passed in the i ; me of Julius 
Cecsar. (D. xliii. 4.) 


QQ 2 
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Aliquid moliti sunt . The design, without any overt act, was 
enough to sustain the charge. 

Etiampost mortem. (See Bk. iii. Tit. 1. 5.) 


4. Item lex Julia do adulteriis 
coercendis, qme non solum temera- 
tores alien nr um nuptiarum gladio 
punit, sed et eos qui cum masenlis 
nefandam libidinem exercere audent; 
sed eadem lege Julia etiam stupri 
flagltium punitur, cum quis sine vi 
vel virginem vel viduam honeste vi- 
ventem stupraverit. Poiiiam autem 
eadem lex irrogat peccatoribus, si 
bonesti sunt, publicationem partis 
dimidirc bonorum; si bundles, cor¬ 
poris coercitionem cum relegatione. 


4. Also the lex Julia dc adulteriis , 
which punislies toiLli death not only 
those who defile the marriage bed, 
but those also who give themselves 
up to works of lewdness with their 
own sex. The same law also punishes 
the seduction without violence of a 
virgin, or of a widow of *)ionest 
character. The penalty upon offenders 
of honourable condition is the con¬ 
fiscation of half their fortune, upon 
those of low condition, corporul 
punishment and relegation. 


D. xlviii. 34, pr. and 1. 


The lex Julia cle adulteriis "belongs to the time of Augustus, 
about b.c. 167. 

Gladio punit. The lex Julia only punished the guilty with 
confiscation of a portion of their property and relegation. 
(Paul. Sent. ii. 26. 14.) Constantine affixed the graver 
penalty. (0. ix. 9. 31.) 


5. Item lex Cornelia de sicariis, 
qune liomicidas ultore ferro perse- 
quitur, vel eos qui hominis occidendi 
causa cum telo ambulant. Telum 
autem, nt Gaius noster in interpre- 
tationo legum Duodecim Tabularum 
scriptum reliquit, vulgo quidem id 
appellatur, quod ab arcu mittitur; 
sed et omne significatur quod manu 
cujusdam mittitur. Sequitur ergo ut 
lapis-et lignum et ferrum hoc nomine 
contineatur, dictumque ab eo quod in 
longinquum mittitur, a Grmca voce 
airo tov TtfXov. Et banc significatio- 
nem mvenire possumus et in Grirco 
nomine: nam quod nos telum appel- 
lanms, illi jdcXor appellant emit row 
&d\\ccr6ai. Admonet nos Xeno¬ 
phon, nam ita scribit: rat ra 8f\rj 
ofiov i(j)ipcTO, Xoy^ai, ro^evfuiTa, 
a(p(vb6vai, fie teal Xtdot. 

Sicuni autem appellantur a sica, quod 
significat ferreum cultrum. Eadem 
lege et venefici capite damnantur, qui 
artibus odiosis tarn venenis quam 
susurris magicis homines occiderint, 
vel. mala medicament^ publico ven- 
diderint. 


5. Also the lex Cornelia de sicariis , 
which strikes with the sword of ven¬ 
geance those who for the purpose of 
killing a man go armed with a telum. 
By telum, according to the interpre¬ 
tation given by our Gaius in his com¬ 
mentaries on the Twelve Tables, is 
ordinarily meant anything that is 
shot from a bow, but it equally sig¬ 
nifies anything sent from the hand. 
Thus, a stone, a piece of wood, or of 
iron, is included in the meaning of 
the term, for it merqly implies some¬ 
thing impelled to a % distance, being 
derived from the Greek word rr/Xov. 
And the corresponding word in Greek 
has the same signification, for what 
we call telum , they call fitXos, from 
ftuXXtaQai, as we may learn from 
Xenophon, who says, “they carried 
/3fXj7,” viz. spears, arrows, slings, 
and a great quantity of stones. As¬ 
sassins are called sicarii from sica, a 
short sword. By the same law, poi¬ 
soners are condemned who by hate¬ 
ful arts use poisons or magic charms 
to kill men, or publicly sell hurtful 
drugs. 
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D. xlviii. 8. 1; T>. 1. 10. 283. 2. • * 

Lex Cornelia de sicariis, passed during the dictatorship of 
Sylla, b.c. 80. 

6. Alia dcinde lex asperrimum 6. Another law, the lex Pompeia dc 

crimen nova poena persequitur, quae parricidiis, inflicts on the most lior- 
Pompeia de parricidiis vocatur. Qua rible of crimes, a singular punish- 
cavetur, ut si quis parentis aut fllii, ment. It provides, that any one who 
aut omuino atfectionis ejus qu«e has hastened the death of a parent 
nunpupatione parricidii continetur, or child, or of any other relation 
fata properaverit, sive clam sive whoso murder is legally termed par- 
palam id ausus fueiit, nec non is ricide, whether he acts openly or 
cujus dolo nialo id factum est, vel secretly, and whoever instigates, or is 
conscius eriniinis existit, licet ex- an accomplice in the commission of 
traneus sit, poena parricidii puuiatur, the crime, although a stranger, shall 
Et neque gladio neque ignibus neque undergo the penalty of parricide, 
ulla alia solemni poena subjiciatur, He will he punished, not by the 
sed insutus culeo cum cane et gallo sword, nor by tire, nor by any ordi- 
galjinacco et vipera et siiuia, et inter nary mode of punishment, Uut he is 
eas ferales angustias comprehensus, to be sown up in a sack with a dog, a 
secundum quod regionis qualitas tu- cock, a viper, and an ape, and iu- 
lerit, vel in vicinum mare vel in am- closed in this horrible prison lie is to 
nem projiciatur: ut omnium elemen- be, according to the nature of the 
tornm usu vivus carcre ineipiat, et ei place, thrown into the sea, or into a 
coelnm superstiti et terro morluo river, that even in his lifetime he 
auferatur. Si quis autem alias cog- may begin to be deprived of the use 
nutione vel affinitate conjunctus per- of the elements, and that the j^ir 
sonas necaverit, pmnam legis Cor- may be denied to him while he lives, 
xielne de sicariis sustinebit. and the earth when he dies. He who 

kills other persons allied to him by 
cognation or alliance, shall undergo 
the penalty of tlio lex Cornelia de 
sicariis. 

D. xlviii. 9. 1. 0; C. ix. 17. 

Lex Pompeia de parricidiis, passed in the consulship of 
Pompeius, B.c. 52. The punishment mentioned in the text is 
borrowed from the legislation of the Twelve Tables. The 
lex Pompeia , under the term parricidium, embraced the murder 
of any ascendant of a husband or wife, of consobrini , of a 
step-father, step-mother, father-in-law, mother-in law, &c., of a 
patron, and of a child if killed by the mother or grandfather, 
but not if killed by the father. (D. xlviii. 9. 1.) If there was 
no river at hand, the offender was tom to pieces by wild beasts. 
(D. xlviii. 9. 9.) 

7. Item lex Cornelia de falsis, qum 7. Also the lex Cornelia de falsis t 
etiam testa ment aria vocatur, pain am otherwise called • testamentaria , pun- 
irrogat ei qui testamentum vel aliud ishes any one who shall have written, 
instrumentum falsum scripserit, sig- sealed, read, or substituted a false 
nificaverit, recitavcrit, subjecerit; testament, or any other instrument, 
quive signum adulterinum fecerit, or shall have made, cut, or impressed 
sculpBerit, expresserit scions dolo a false seal, knowing ij and wilfully. 
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malo. 33jus<fue legis poena in servos The penalty is, upon a slave, the 

ultimum supplicium est (quod etiam extreme punishment of tlio law, as is 

in lege de sicariis et veneficis serva- pronounced by the hx Cornelia upon 

tur), in liberos vero deportatio. assassins and poisoners; that upon 

freemen is deportation. 

D. xlviii. 10. 1. 13. 10. 1. 

Lex Cornelia de falsis, or Cornelia testamentaria , was 
passed under the dictatorship of Sylla, B.c. 80. 

8. T*,em lex Julia de vi publica seu 8. Also the lex Julia de vi publica 
privata advcrsus eos exoritur, qui seu privata punishes those who are 
vim vel armatam vel sine annis com- guilty of violence, whether with armed 
miserint: sed si quidem armata vis force or without. For violence with 
arguatur, deportatio ci ex lego Julia armed force, the penalty inflicted by 
de vi publica irrogatur; si vero sino the lex Julia de vi publica is deporta- 
armis, in tertiam partem bonorum tion. For violence without arms, it is 
publicatio imponitur. Sin autem per the confiscation of a third of tlio 
vim raptus virginis vel vidua; vel offender's property. But in case of 
sanctimonialis vel alterins fuerit per- the rape of a viigin, a widow, a per- 
petratus, tunc et peccatores et ii qui son devoted to religion, or any one 
opem llagitio dedcrunt, capite puni- else, both tlie ravisliers and all who 
untur, secundum nostra; constiluti- have aided in the commission of tho 
onis definitionem ex qua hoc apertius crime are punished capitally, accord- 
est scire. ing to the provisions of our consti¬ 

tution, in which may be found fuller 
information on this head. 

** J). xlviii. 0. 10. 2; C. ix. 13. 1, pr. and foil. 

Lex Julia de vi , passed in the time of Julius Ceesar or 
Augustus, but its exact date is not known. 

0. Item lex Julia peculatus eos 0. Also the lex Julia dp prculatu, 
punit, qui pecuniam vel rem publi- punishes those who hnve stolen public 
cam vel sacram vel religiosam furati money, or anything sacred or reli- 
fuerint. Sed si quidem ipsi judices gious. Magistrates, who, during the 
tempore administrationis publicas time of their administration, have 
peennias subtraxerint, capitali ani- stolen the public money, are punish- 
madversione puniantur; et non so- able capitally, as also aro all who 
lum hi, sed etiam qui ministerium aid them in their robbery, or who 
els ad hoc exhibuerint, vel qui sub- receive their plunder from them, 
tractas ab bis scientes snsccperint. Other persons who offend against 
Alii vero qui in hanc legem incide- this law are subject to the penally of 
rint, poena; deportationis subjugantur. deportation. 

D. xlviii. 13. 1.3; C. ix. 28. 

Lex Julia peculatus. The exact date of this law is also 
unknown. It probably belongs to the same epoch as the lex 
Julia de vi. 

10. Est et inter publica judicia lex 10. There is also the lex Fabia de 
Fabia de plagiariis, quee interdum plagiariis , which inflicts, in certain 
capitis poenam ex s&cris constitution:- cases, capital punishment according 
bus irrogat, interdum leviorem. to the constitutions, sometimes a 

lighter punishment. 



LIB. IV. TTT. XVllI. 


609 


C. ix. 20. 7. 

Cicero refers to this law {pro Babirio, 3), but nothing more 
is known of it. A plagiarius was one who knowingly kept in 
irons, or confined, sold, gave, or bought a citizen (whether 
freeborn or a freedman) or the slave of another. 


11. Sunt proiterea puhlica judicia, 
lex Julia ambitus, lex Julia repetun- 
darum, ex lege Julia de annonn, et lex 
Julia de residuis : quae de certis capi- 
tulis loquuntur, et aninuc quidem 
amissioncm non irrogant, aliis autem 
poenis eos subjidunt qui pra:cepta 
earum neglexerint. 


11. The following laws also pertain 
to public prosecutions: the lex Julia 
de umbitu , the lex Julia repetundarum, 
the lex Julia de annuna , and the lex 
Julia de residuis. These laws apply 
to certain special cases, and do not 
carry with them the punishment of 
death, but lesser punishments against 
offenders. 


D. xlviii. 11; D. xlviii. 13. 2. 4, 5; D. xlviii. 12. 2, pr. and foil.; D. xlviii. 14. 

Lex Julia de ambitu, made in the time of Augustus, to 
repress illegal methods of seeking offices. (D. xlviii. 14.) 

Lex Julia repetundarum , made in the time of Julius Ceesar, 
to punish magistrates or judges for receiving bribes. 

Lex Julia de an non a, made to repress combinations for 
heightening the price of provisions. 

Lex Julia de residuis, made to punish those who gave an 
incomplete account of, or misappropriated, public moneys com¬ 
mitted to their charge. (D. xlviii. 13. 2.) 

It is uncertain whether these last two laws belong to the time 
of Julius Cmsiir or of Augustus. 


12. Red de publicis judiciis htec 
exposuimus, ut vobis possibile sit 
summo digito et quasi per indicem 
ea tetigisse: alioquin diligentior eo- 
rum scientia vobis ex latioribus Di- 
gestorum seu Pandectarum libris, 
Deo propitio, adventura est. 


12. This notice of public prosecu¬ 
tions has only been meant to give 
you the merest sketch that might 
servo yon as a guide to studying 
them. You may, with the blessing 
of God, gain a more complete know¬ 
ledge of them from the fuller account 
given in the Digest or Pandects. 
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lis, 522; commodati, 410; com- 
muni dividundo, 182, 593; con¬ 
duct!, 458; confessoria, 213, 520; 
contraria, 477; depositi, 417; di¬ 
recta, 477, 555; in duplum, 531 ; 
ernpli, 457; exercitoria, 550; ad 
exlnbendum, 184; familia; ercis- 
cundte, 478, 593; finium regundo- 
rum, 594; furti, 499; in factum 
concepta, f>7, 537; in factum prie- 
scriplis verbis, 413, 537; de inofli- 
cioso testamento, 295, 290 ; iusti- 
toria, 550: locati, 458; legis Aqui¬ 
line, 507,534; mandati, 473; mutui, 
415; negatoria, 214, 520; nego- 
tiorum gestorum, 148; noxalis, 
650 ; l’auliana, 522 ; pecuniae con¬ 
stitutor*, 527; de peculio, 552; per- 
petua, 566; in personam, 619; 
pigneratitia, 418; popularis, 561; 
prsejudicialis, 529 ; pruetoria, 522 ; 
Publiciana, quasi-Publiciana, 523, 
525; quod jussu, 554; quod metus 
causa, 536; receptitia, 527; rei 
uxoriae, 538; in rem, 519; servi 
corrupti, 494; Serviana, quasi-Ser- 
viana, 458, 525; in simplum, 530; 
pro socio, 466; ex testamento, 478; 


de tigno injuncto, 184; tributoria, 
550; tutelaj, 144,146; venditi, 457 ; 
vi bonorum raptorum, 500 
Actus, 197 

Addictio, 88; addictio bonorum liber- 
tatis causa, 403 
Aditio liereditatis, 316 
Adjudicatio, 64 
Adjunctio, 181 
Adoption, 32, 113-121 
Adoptio plena and minus plena, 116 
Adoptivi, disinheriting of, 268; suc¬ 
cession of, ab intestato, 358, 369, 
360 ’ 

Adpromissor, 443 
Adstipulator, 443 
Adversaria, 448 
Jidiles, 12 
Affinitas, 108 
Ager Rom anus, 39 
Agri limitati, 177 
Agnati, 34, 106, 133; succession 
ab intestato, 364, 379 
Alienation, 234 

Alien atio in fraudem creditorum, 625 
Alluvion, 177 

Altius tollendi servitus, 199 
Alveus derelictus, 178 
Antonina quarta, 117 
Appeal, 70, 591 
Aqua; ductus, 197 
Aquiliana stipulatio, 484 
Aquilius G alius, 484 
Arbiter, 58 

Arbitrium judicis, 183 
Argentarii, 548 
Arra, 451 

Arrogation, 114, 401 
As, divisions of, 270 
Assertor libertetis, 91 
Athens, 80, 85 
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Auctor, 144 

Auctoritas tutoris, 33, 141, 145 


B. 

Beneficium abstinendi, 302; legis 
Cornelice, 203; separation^, 300; 
inventarii, 300 ; cedendarum actio- 
nura, 44(i; ordinis, 440; compe- 
tentiw, 547 

Birth, when condition of child de¬ 
pended on date of, 128 
Blood, relationship of, 34, 382 
Bona vi rapta, 400 
Bon® fldei judicia, 413 
Bonitariunx (dominium), 43 
Bonorum emptor, 407 
Bonorum possessio, 248, 208, 358, 
' 393; various kinds of, 305, 407 
Bonorum venditio, 407 


C. 

Caduca, 314 
Calunmia t 588 
Canon, 214 

Capitis deminutio, 30, 122 
Capito, 18 

Captivity, testaments .made in, 262 

Caput, 30 

Caracalla, 20, 30 

Catoniana regula, 310 

Cautio, 437, 449 

Census, 91 

Centuries, 4 

Cessio in jure, 09, 167 

Chirograph a, 448 

Citizenship, 29 

Code, 23, 24 

Codices, 448 

Codicilli, 350 

Cognati, 34; degrees of, 382; succes¬ 
sion of, ab intestato, 381 
Cognitor, 469, 561 
Co-legatees, 313 
Collegia, 169 
Colonus, 88, 189 
Comitia, 2, 4, 5, 7, 8 
Commercium, 10, 30 
Coramixtio, 183 
Commodatum, 410 
Compensatio, 488, 539, 547 
Conception, when condition of child 
dated from, 128 


Concubinatus, 35, 112 
Condemnatio, 04, 542 
Condictio, 00, 412 
Condition, 450 
Conductio, 457 
Confarreatio, 104 
Confusio, 182, 488 
Connubium, 8, 30, 32, 34 
Consanguincus, 307 
Consilium, 93, 90 
Consolidatio, 210 
Constitutions, 83 
Consuetudo, 85 
Contract, 411, 412, 

Contubemium, 110, 408 
Convieium, 500 
Co-prmnissors, 425 
Co-stipulutors, 425 
Crassa negligentia, 407 
Creditor, 130 
Cretio, 300 

Culpa, 460, 167 ; lata, ib.; levis, ib. 
Curator, 30, 129, 118 
Curia, 2, 4, 113, 114 
Custom, 85 

D. 

Damnum, 400, 508 
Debtor, 430 
Decisions, the fifty, 23 
Decreta, 10, 83 
Decuriiu, 2 
Dedilitii, 92, 390 
Defensor, 143 

Degree of relationship, 107 
Delegatio, 480 
Delicta, 489 
Demonstrate, 62 
Denuntiatio actionis, 70 
Deportatio, 122 

Depositum, 418; made in distress, 
534 

Derelict® res, 194 
Digest, 23 

Dies continui, 150; utiles, ib., 399 
Dies cedit and dies venit, 321 
Diligentia, 408 
Divorce, 112 
Dolus, 185, 407 

Dominium, 43, 105; bonitarium, 43 
Dominans, res, 197 
Dominica potestas, 100 
Donatio, 227; inter vivos, 230; mor¬ 
tis causa, 228,220; propter nuptius, 
112, 231 
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Dos, 112, 234 
Duplicatio, 577 

E. 

Edicta, 11, 16, 17, 83, 84 
Emancipation, 32, 125 
Emanciputi, succession of, 208 
Emperor, 15 

Emphyteusis, 45, 214, 460 
EnSptio, 451 
Epistolm principum, 83 
Eroptitium legatum, 313 
Exceptio, G5, 50!); mctus causa, 
570; doli mali, 570; in factum 
composita, 570 ; non numeratro pe- 
cuniiv, 571; pacti conventi, 572; 
jurisjurandi, 572 ; rei judicata), in 
judicium deducts, 573; perpetuae, 
574; temporalcs, 575 
Exchange, 453 
Execution, 61, 70 
Executor, 71 
Exercitor, 550 
Exheredatio, 263 
Existimatio, 36 
Expensilatio, 483 
Expromissio, 486 
Extraordinaria judicia, 70 

F. 

Familia, 190, 240 
Fainilire emptor, 252, 254 
Family, 30, 99 
Eerie, 172 

Fideicommissa, 337, 347 
Fidejussor, 442 
Fidepromissor, 443 
Eiliusfamilias, peculium of, 238; power 
of making testament, 255, 200 
Fiscus, 28, 216, 350, 405 
Formula, 62 
Freedom, 28 
Eructus, 289 
Fungibiles res, 414 
Furiosi, 103, 150, 445 
Furtiva res, 222 

Furtum, 490; manifestum, 491 ; nec 
manifestum, 491; conceptum, 491 ; 
oblatum, 492 ; prohibitum, 492 

G. 

Gaius, 19 
Gentes, 2, 3 
Gentiles, 379 


II. 

Habitatio, 213 

Heres suus, 300; necessarius, 95, 
275, 299 ; extraneus, 303 
Hereditas, division of, 275, 276, 278 
Honorarium jus, 12, 83 
Honoraria, 475 
Husband, 104,112, 160,538 
Hypotlieca, 45, 215, 419 

I. 

Imperium, 63 
Infaraia, 30# 

Infantes, 145, 436 
Ingenui, 89,12 L 
Innominati contractu, 419 
Injuria, 509 
Institor, 550 
Institutio hercdum, 271 
Institutes, 24 
Intentio, 64 

Interdicts, 08, 578; origin of, 579 ; 
prohibitory, restitutory, exhibitory, 
580; possessory, 580; quorum bo- 
norum, 582 ; Salvianum, 458, 582 ; 
uti possidetis, 583; utrubi, 584 ; 
simple and double, 586 ; procedure 
in, 587 

Interdictio aquae et ignis, 130 
Tntestati, 352, 353; order of succes¬ 
sion to, 353, 354, &o .; order of suc¬ 
cession, as fixed by Novels, 400 
Inventory, 305 

Islands formed in sea, 177; in rivers, 
178, 179 

Italy, conquest of, 10 
Italicum solum, 39, 219 
Iter, 197 

J. 

Judex, 57, 61, 63, 67 ; office of, 591 
Judicatum solvi, 562 
Judicia legitima, 573 ; imperio con¬ 
tinents, 573 ; publics, 594 ; extra* 
ordinaria, 70, 407, 594 
Jura, in re, 42, 165, 195 ; ad rem, 42 
Jurisconsulti, 18 
Juris proecepta, 78 
Jurisprudentes, 12,18, 84 
Jurisprudents, 18, 96, 78 
Jus, 27, 77; civile, *8 ; gentium, 11, 
14, 26, 79 ; natural®, 13, 26,77,79 1 



604 


INDEX. 


liberorura, 370; ad rem, 42, 409 ; 
in re, 42 

Jusjurandum, 589 
Justinian, 22 

L. 

Labeo, 18 
Lacodnimon, 85 
Latini Juniani, 92, 390 
Law of Mature, 13 

Legacy, 307; kinds of, 308, 309; 
ademption of, 316, 332; invalida¬ 
tion of, 328; pcense nomine, 331 
Legitimi heredes, 364, 3^ 
Legitimatio, 112 
Letters, 180 

Lex, 16, 26, 81; JEbutia, 61, 492; 
jElia Sentia, 93, 94; Anastasiana, 
* 307, 380 ; Apuleia, 443; Aquilia, 
502 ; Atilia, 140; Atinia, 220 ; Cor¬ 
nelia, 84; de falsis, 262 ; de sica- 
riis, 101, 505, 513, 597; Falcidia, 
290, 332; Furia, 443; Fusia, 98, 
326 ; Hortensia, 82; Hostilia, 500; 
Julia de adulteriis, 595; de ambitu, 
599; de annona, 596 ; majestatis, 
595; peculatus, 598; repetundarum, 
699; de residuis, 599; de vi, 220, 
585, 598; Junia Norbana, 390; 
Junia Velleia, 207; Papia, 155, 314, 
325; 327; 388 ; Petronia, 101; Plau- 
tia, 220; Pretoria, 149; Pompeia, 
597; Publilia, 444 ; Regia, 84; Vale¬ 
ria, 82 ; Voconia, 325, 334, 307 
Libellus conventionis, 70, 535 
Liberalis causa, 529 
Libertas, 28, 90 
Libertinus, 90 

Libertus, succession of ab intestato, 
380; assignment of, 391 
Libripens, 51 
Lis sua, 515 
Liter®, 447 
Litis eestimatio, 563 - 
Litis contestatio, 60 
Locatio, 457; principal heads of, 467 
Loci venerabiles, 479 

M. 

Mancipatio, 51 
Mancipi (res), 40 
Mancipiuro, 100 
Mandatuqa, 468 


Manumission, 90, 91, 99 
Manus, 41,100 
Manus injectio, 01 

Marriage, 104-110; prohibited de¬ 
grees of, 100 
MaterfamUias, 103 
Matrimonium, 102 
Memoria damnata, 355 
Militare testamentura, 254 
Missio in bonorum possessionem, 69 
Modestinus, 21 
Mora, 467, 478 
Morality, 14, 20, 77 
Mother, succession of, 371, 370 
Multa, 492 
Mutuum, 410 

N. 

Naturale (jus), 13, 77, 79 
Naturales liberi, 112, 114 
Necessarius lieres, 95, 275 
Nexum, 51 
Nomina, 448 
Novatio, 480, 487 
Novels, 25 
Noxa, 566 
Nullius res, 170 
Nuncupatio, 247 

o; 

Oath, 589. 

Obligation, 50, 408; divisions of, 410, 
411, 422; made re, 412; made 
verbis, 419; made Uteris, 447; 
made consensu, 449; quasi ex con¬ 
tractu, 475 ; dissolution of, 481; 
ex delicto, 489; quasi ex delicto, 
515 

Occupatio, 40, 172 
Officium judicis, 591. 

Operarum, Operis, locatio, 457 
Oratio, 294 

P. 

Pacta, Pactio, 411 
Pandects, 23 
Papinian, 19 
Papirius, 5 

Parricide, punishment of, 097 
Paterfamilias, 99 

Patria potestas, 30, 102,103; disso¬ 
lution of, 121 
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Patricians, 124 

Patrimonium, res in patrimonio vel 
.extra patrimonium, 167 
Patron, 94, 138; right of succession 
to libertus, 380 ; power of assigning 
libertus, 391 
Paul, 20 

Peculium, adventitium, 239, 440; 
castrense, 102, 239, 241 ; quasi 
castrense, 102, 239; profectitium, 
240; of slaves, 241, 321, 549; tes¬ 
taments respecting, 259; contracts 
affecting, 247. 

Peregrini, 11, 57 
Persona, 28, 87 
Pictures, 187 
Pignus, 45, 215, 418 
Pignoris capio, 61 
Plagiarius, 559 
Plebeians, 2, 8 
l'lebiseita, 15, 82 
Plus petitio, 544, 545 
Poena, meaning of, 402 
Puente nomine legatum, 331; poena* 
stipulatio, 440 
Populus, 2, 8 
Ports, 168 

Possessio, 44, 160, 193, 217 
rosscssionis justa causa, 218, 223 
Possessor bona fide, 222, 223, 225 
Possessory interdicts, 218, 580, 584, 
585 

Fosthumi, 133, 265, 327; quasi post- 
humi, 265 

Postliminium, 124, 125, 175 
Postulatio judicis, 60 
Praedia stipendiaria, 192; tributana, 
102 

Pra*fectus nrbi, 142 
Prayudicialis formula, 65 
Pnepostere conccpta stipulatio, 439 
Pra*scriptio, 47, 210; lougi temporis, 
210, 243; longissimi temporis, 220 
Praetor, 11, 17, 83 
Prirtorium jus, 17, 83 
Precario, 583 
Procurator, 97, 501 
Prodigus, 129, 152 
Promissor, 424 
Proof, burthen of, 450, 569 
Provinciale solum, 219 
Puberty, 147 
Pnblicae res, 108 
Publicatio, 405 

Pupil, see Tutor; alienation by, 235 
Pupillary substitution, 284 


Q. 

Quadrupes, 559 

Quarta Antonina, 119, 296; legitim a, 
or Falcidia, 296, 298 
Quasi possessio, 195; traditio, 195 

R. 

m 

Redhibitio, 454 
Regula Catoniana, 316 
Relegatio, 123, 136 
Religiose res, 171 
Replication, 570 

Res, 37, 105, 100; communes, 107; 
publics*, 108; nullius, 170; sacrae 
171; religiose?, 171; sanctac, 171; 
incorporales, 195 : fungibiles, 414; 
inter alios acta, 433 
Rescripta, 16, 83 

Restitutio in integrum, 122, 137, 150 
Revocation of testaments, 289 
Rights, 27, 42 
Itivers, 168, 178 

S. 

Sacramenti actio, 58 
Sacrai res, 171 

Sale, effect of, an passing property, 
192; contract of, 451, 454 . 

Sanctae res, 171 
Satisdatio, 562; tutorum, 152 
Sea, 168 
Sea-sbore, 168 
Scctio bonorum, 465 
Semestria, 156 
Senate, 17, 82 

Senatus-consultum, 82; Claudianum, 
88, 406; Largianum, 390; Mnce- 
donianum, 554; Orphitiannm, 376; 
regasianum, 338; Sabiniannm, 
361; Tertullianum, 371 ; Trebel- 
lianum, 340; Velleianum, 234, 445 
Separatio, 300 
Serviens res, 147 

Servitus, 44, 196, <fcc.; msticorum 
prnediorum, 107; urbanoram prav 
diornm, 198, 199; mode of consti- 
tituting, 202; mode of extinguish¬ 
ing, 210; personal, 204; actions 
relating to, 213 

Servus, 31,100,101; appointed tutor, 
*640; appointed hen. 273; ordi- 
narius, 320; stipulations, 447; vi- 
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carius, 820; corruptus, 493; orci- 
nus, 349; servus poeme, 123; con¬ 
tracts made by, 549 
Slave, see Servus 
Slavery, 87 

Societas, 461; divisions of, 461; So- 
cietates vectigales, 462, 464 
Solulio, 481 
Spadones, 120 
SpecifiCatio, 176,179 
Sponsalia, 109 
Sponsio, 421 
Sponsores, 443 
Spurii, 111 
Statu liber, 90 
Status, 28, 87, 115 

Stipulation, 420, <fcc.; of slaves, 420; 
division of, 428 ; ineffectual, 430; 
Stipulatio de rato, 430; Aquiliana, 
493 

Stoics, 13 
Stuprum, 111 

Substitutio vulgaris, 281; pupillaris, 
284; quasi pupillaris, 285 
Sui heredes, 49, 300; order of suc¬ 
cession ab intestato, 354, 364 
Superficies, 215 

T. 

Testament, 245; modes of making, 
246, 247, 249; calatis comitiis, 
245; per ffis et libram, 240, 250; 
procinctum, 246 ; tripartitum, 249 ; 
military testament, 254; destitu- 
tum, 289; irritum, 257, 289; rup- 
tura, 289 ; inofficiosum, 294 
Testamenti factio, 250, 272, 325 
Theft, 490 
Theodosius, 21 
Thesaurus, 190 
Thing, 37, 165 
Tignum, 184 
Tignum injunctum, 184 
Tradition, 46, 191, 193; quasi tra- 
ditio, 195 


Transcriptium nomen, 449 
Treasure, 190 
Tribus, 2 

Triplicatio, 85, 577 
Turpitudo, 38 

Tutela, 128; of women, 143; of pa¬ 
trons, 138; of parents, 139; fidu- 
ciaria, 139; how ended, 147 
Tutor, 129; appointment of, by tes¬ 
tament, 131; legitimi tutores, 134 ; 
fiduciarius, 140; dativus, 140; ex¬ 
cuses of, 155; suspected, 160 
Twelve Tables, 6 


U. 

Ulpian, 20 
Universitas, 40, 1C9 
Usucapio, 47, 210 
Usurpatio, 220 
Usus, 211 
Ususiructus, 204 
Uterini, 307, 370 


V. 


Vacantia bona, 223 
Venditio, 451 
Via, 198 

Vindicatio, 180, 519 
Vindicta, 91 


W. 

Way, width of, 198 

Wife, 34; property of, 232, 234, 537, 
538 

Wild animals, 172 

Women, their power of adopting, 
120; under tutelage, 128, 143; 
could not bring public actions, 
161, 595 
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